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kassachusetts. 

Sib: 

It  is  with  great  satisfaction,  that  I  dedicate  this  work  to 
you.  It  is  devoted  to  the  exposition  of  a  branch  of  that 
great  System  of  Commercial  Law,  which  constituted  a  fit- 
vorite  study  in  your  early  professional  life,  and  which,  since 
your  elevation  to  the  *Bench,  you  have  administered  with 
eminent  ability  and  success.  No  one,  therefore,  is  better 
qualified  than  yourself,  to  appreciate  the  importance  and 
difficulty  of  such  a  task,  and  the  indulgent  connderation,  to 
which  even  an  imperfect  execution  of  it  may  be  fairly  en- 
titled. But  I  desire,  also,  that  this  Dedication  may  be  deemed, 
on  my  part,  a  voluntary  tribute  of  respect  to  your  personal 
character,  adorned,  as  it  is,  by  the  virtues,  which  support, 
and  the  refinements,  which  grace,  the  unsullied  dignity  of 
private  life*  I  recollect  with  pride  and  pleasure,  that  I  was 
your  pupil  in  the  close  of  my  preparatory  studies  for  the 
Bar ;  and,  even  at  this  distance  of  time,  I  entertain  the  most 
lively  gratitude  for  the  various  instruction,  ready  aid,  and 
uniform  kindness,  by  which  you  smoothed  the  rugged  paths 
of  juridical  learning,  in  mastering  which,  an  American  stu- 
dent might  then  well  feel  no  little  discoiiragement,  since  his 
own  country  scarcely  afforded  any  means,  either  by  elemen- 
tary Treatises  or  Reports,  to  assist  him  in  ascertaining  what 
portion  of  the  Common  Law  was  here  in  force,  and  how  far 
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it  had  been  modified  by  local  usages,  or  by  municipal  institu- 
tions, or  by  positive  laws. 

I  trust,  that  you  may  live  many  years  to  enjoy  the  honors 
of  your  present  high  station  ;  and  I  may  be  allowed  to  add, 
that,  out  of  the  circle  of  your  own  immediate  family,  no  one 
will  be  more  gratified  than  myself,  in  continuing  to  be  a 
witness  of  the  increasing  fiivor,  with  which  your  judicial  la- 
bors are  received  by  the  public,  and  of  your  possession  of 
that  solid  popularity,  which  (to  use  the  significant  language 
of  Lord  Mansfield)  follows,  and  is  not  run  after,  in  the  steady 
administration  of  civil  justice. 

I  am,  with  the  highest  respect,  truly 

Your  obliged  fHend, 


JOSEPH  STORY. 


CaMBRIOCIB,  (BlliBACRVSETTfl,) 

N0TBICBSK9 1841. 


PREFACE. 


In  ofTering  another  volame  of  the  series  of  my  professorial 
labors  to  the  indulgent  consideration  of  the  Profession^  I  de- 
sire to  say  a  few  words  in  explanation  of  the  plan  and  its 
execution.    The  subject  is  one  confessedly  of  a  complicated 
nature,  contiuning  many  details,  and  not  unattended  with 
difficulties  in  its  exposition,  sometimes  from  the  character  of 
the  abstruse  and  subtile  doctrines  belonging  to  it,  and  some- 
times from  the  occasional  conflict,  more  or  less  direct,  of 
various  adjudications  to  be  found  in  English  and  American 
Jurisprudence.     I  have  endeavored,  as  far  as  I  could,  to 
ascertain  and  state  the  true  result  of  the  authorities,  and  the 
reasoning,  by  which  they  are  respectively  supported ;  and  I 
have  added  explanatory  commentaries,  sometimes  briefly  in 
the  text,  but  in  general  more  largely  and  critically  in  the 
notes,  in  ordeir  to  assist  the  student  in  his  inquiries,  and  to 
aid  the  younger  members  of  the  Profession,  who  may  be 
desirous  of  extending  their  researches  beyond  the  bounda- 
ries of  their  own  limited  libraries.    I  have  not  hesitated;  upon 
important  occasions,  to  make  large  extracts  in  the  notes  from 
the  opinions  of  eminent  Judges  and  elementary  writers,  be- 
lieving, that  it  is  the  most  effectual  mode  of  making  the 
reasoning,  upon  which  particular  doctrines  are  founded,  as  well 
as  the  learning,  by  which  they  are  supported,  more  clear, 
exact,  and  satisfactory,  than  the  necessary  brevity  of  the 
text  would  allow.    I  trusty  also,  that  I  shall  not  be  deemed 
to  have  misused  the  privilege  of  a  commentator,  by  occasion- 
ally questioning,  in  the  notes,  the  authority  of  a  particular 
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case,  or  the  soundness  of  a  particular  doctrine,  or  by  suggest- 
ing the  importance  of  a  more  critical  inquiry  into  the  true 
bearing  and  value  tliereof.  Unambitious,  and  even  facile  and 
superficial,  as  this  portion  of  my  labors  may  seem,  it  has  been 
attended  with  much  embarrassment  and  exhaustion  of  time 
and  thought ;  far  more,  indeed,  than  a  careless  observer  might 
suppose  could  properly  belong  to  it. 

I  have  in  the  present,  as  in  my  former  works,  endeavored 
to  illustrate  the  principles  of  our  jurisprudence  by  a  com- 
parison of  it  with  the  leading  doctrines  of  the  Roman  Law, 
and  with  those  of  the  systems  of  the  modem  commercial  States 
of  Continental  Europe,  and  especially  with  that  of  France, 
which  may  fairly  be  deemed  to  represent  and  embody  the 
main  principles  of  all  the  others  in  a  precise  and  elaborate 
form.  Pothier  and  Valin,  among  the  earlier  Jurists,  and 
Pardessus,  Boulay-Paty,  Duranton,  and  Duvergier,  among  the 
later  Jurists,  in  their  comments  upon  the  Civil  and  Ccnnmer- 
cial  Codes  of  France,  have  furnbhed  many  highly  useful 
materials.  Mr.  Bell's  excellent  Commentaries  upon  the  Com- 
mercial Law  of  Scotland  are  at  once  learned,  comprehensive, 
and  exhausting,  and  have  afforded  me  very  great  assistance. 
I  have  also  freely  used  the  able  Treatises  of  Mr.  Watson, 
Mr.  Gow,  and  Mr.  CoUyer  on  the  subject  of  Partnership,  and 
have  every  where  cited  the  pages  of  the  latest  editions  of 
their  works  in  the  margin,  so  that  the  learned  reader  may 
have  the  means  of  verifying  the  citations,  and  of  extending  his 
own  researches  by  the  farther  lights  afforded  by  the  diligence 
of  these  accomplished  authors.  Mr.  Chancellor  Kent's  Com- 
mentaries have  upon  this,  as  upon  all  other  occasions,  been 
diligently  consulted  by  me ;  and  I  need  scarcely  add,  that 
they  have  never  failed  to  instruct  me,  as  well  as  to  lighten 
my  labors. 

The  Roman  Law  is  an  inexhaustible  treasure  of  various  and 
valuable  learning ;  and  the  principles  applicable  to  the  Law  of 
Partnership  are  stated  with  uncommon  clearness  and  force  in 
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the  leading  title  of  the  Institutes  (De  Societate),  and  those  of 
the  Digest  and  the  Code  of  Justinian  (Pro  Socio),  and  in  the 
very  able  Commentaries  of  Vinnius,  Heineccius,  and  John 
Voet  thereon.  A  slight  glance  at  them  will  at  once  show 
the  true  origin  and  basis  of  many  of  the  general  doctrines, 
incorporated  into  the  modern  jurisprudence  of  Continental 
Europe,  as  well  as  into  that  of  the  Common  Law.  Indeed, 
it  would  be  matter  of  surprise,  if  the  Roman  Law,  which 
may  be  truly  said  to  be  the  production  of  the  aggregate  wis- 
dom and  experience  of  the  most  eminent  Jurists  of  a  vast 
Empire^  did  not,  upon  this  subject,  abound  with  principles, 
not  only  founded  in  natural  justice,  but  well  adapted  to  the 
convenience  and  policy  of  commercial  nations  in  all  ages. 
It  is  curious  to  observe,  how  distinctly  many  of  these  prin- 
ciples may  be  traced  in  the  early  Ordinances  of  the  mari- 
time States  of  modern  Europe,  and  especially  in  that  venera- 
ble collection  of  the  laws  and  usages  of  the  sea,  the  Conso- 
lato  del  Mare. 

But,  after  all,  the  Law  of  Partnership  owes  its  present 
comparati^  perfection  and  comprehensive  character  and  en- 
lightened liberality  mainly  to  the  learned  labors  of  the  English 
Bar  and  Bench.  America,  while  it  has  derived  from  the 
parent  country  all  the  elements  of  that  law,  has  also  contrib- 
uted its  own  share  towards  expounding  and  enlarging  them, 
so  as  to  meet  the  new  exigencies  and  progressive  enterprises 
of  a  widely  extended  international  commerce. 

Cahbridgb,  Massachusetts, 
NOTBMBZB,  1841. 
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The  present  edition  of  the  Ccmimentarieg  on  Partnerahip 
was  prepared  principally  from  the  private  copy  of  the  late 
Author^  and  will  be  perceived  to  have  been  considerably  en- 
larged by  him  from  the  previous  edition.  To  his  manuscript 
notes  the  Editor  has  merely  added  such  other  notes  and 
citations  as  have  grown  out  of  the  more  recent  cases. 

W.  W.  STORY. 
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CHAPTER  L 

PARTNERSHIP  —  WHAT   CONSTITUTES. 

^  1 .  Having  completed  our  Review  of  tJie  Law  of 
Agency,  we  are  naturally  conducted^  in  the  next  place,. 
to  the  consideration  of  the  Law  of  Partnership;  for 
every  Partner  is  an  agent  of  the  Partnership ;  and  his 
rights,  powers,  duties,  and  obligations,  are  in  many 
respects  governed  by  the  same  rules  and  principles, 
as  those  of  an  agent.  A  partner,  indeed,  virtually 
embraces  the  character  both  of  a  principal  and  of 
an  agent.  So  far  as  he  acts  for  himself  and  his 
own  interest  in  the  common  concerns  of  die  part- 
nership, he  may  properly  be  deemed  a  principal; 
and  so  ^  as  he  acts  for  his  partners  he  may  as  prop- 
erly be  deemed  an  agent.'  The  principal  distinction 
between  him  and  a  mere  agent  is,  diat  he  has  a 
community  of  interest  with  the  other  partners  in  the 
whde  property  and  business  and  responsibilities  of 
the  partnership;  whereas  an  dgent,  as  such,  has  no 
interest  in  either.     Pothier  considers  Partnership,  aa 

1  Baring  «.  Lymaii,  1  Stoiy,  R.  37L 

Partn,  I 


2  PARTNERSHIP.  [CH.  I. 

but  a  species  of  mandate,  saying ;  Contractus  socie- 
taiis,  non  secus  ac  conlractv^  mandati} 

%  2.  Partnership,  often  called  copartnership,  is 
usually  defined  to  be  a  voluntary  contract  between 
two  or  more  competent  persons  to  place  their  money^ 
efiects,  labor,  and  skill,  or  some  or  all  of  them,  in 
lawful  commerce  or  business,  with  the  understanding, 
that  there  shall  be  a  communion  of  the  profits 
thereof  between  them.*  Puffendorf  has  given  a  de* 
finiticm  substantially  the  same.  Contractus  societatis 
est,  quo  duopluresve  inter  se  pecuniantj  res,  aut  operas 
conferuntj  eofine,  ut  quod  inde  redit  lucri  inter  singu^ 
los  pro  ratd  dividaiur?  Pothier  says,  that  partnership 
is  a  contract,  whereby  two  or  more  persons  put,  or 
contract  to  put,  something  in  common  to  make  a 
lawfid  profit  in  common,  and  reciprocally  engage 
with  each  other  to  render  an  account  thereof  ;^  or, 
as  he  has  expressed  it  in  another  place,  Sodetas  est 
contractus  de  conferendis  bond  fide  rebus  aut  operis^ 
animo  lucriy  quod  honestum  sit  ac  licitum  in  commune 
faciendiJ^  Domat  says,  that  partnership  is  a  contract 
between  two  or  more  persons,  by  which  they  join  in 
common  either  their  whole  substance  or  a  part  of  it, 
or  unite  in  carrying  on  some  commerce,  or  some  work, 
or  some  other  business,  that  they  may  share  among 
them  all  the  profit  or  loss,  which  they  may  have  by  the 

1  Pothier,  Pajid.  Lib.  17,  tit  2,  Intiod. 

A  3  Kent,  Comm.  Lect  43,  p.  23,  24, 4th  edit ;  Watson  on  Partnership, 
p.  1, 2d  edit ;  6ow  on  Partn.  p.  1, 3d  edit ;  CoUyer  on  Partn.  B.  1,  ch.  1, 
p.  2, 2d  edit;  Montague  on  Partn.  B.  l,Pt  1,  p.  1, 2d  edit 

3  Pnfltod.  Law  of  Nat  and  Nat  B.  5,  cL  8,  §  1 ;  Watson  on  Partn.  p. 
2, 2d  edit;  Gow  on  Partn.  ch.  1,  p.  1, 3d  edit ;  Waugh  v.  Carver,  2  H. 
BI.  235, 246. 

^  Pothiw,  De  Societ6,  art  prelim,  n.  1. 

ft  Pothier,  Pand.  Lib.  17,  tit  2. 
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Joint  stock,  which  they  hare  pot  into  partnership.^ 
Vinnius  says ;  Societas  est  contractus^  quo  inter  ali- 
quos  res  aut  operte  communicanturj  Inert  in  commune 
fadendi  gratia.^  The  Civil  Code  of  France  defines 
it  thus ;  Partnership  is  a  contract,  by  which  two  or 
more  persons  agree  to  put  something  in  common, 
with  a  view  of  dividing  the  benefit,  which  may  result 
from  it'  Language  nearly  equivalent  has  been  adopt- 
ed by  many  other  foreign  vmters.^ 

^  3.  Let  us  consider  some  of  the  more  important 
ingredients,  which  are  involved  in  this  definition  or 
description  of  partnership,  and  may  be  said  to  con- 
stitute its  essence.  In  the  first  place,  it  is  founded  in 
the  voluntary  contract  of  the  parties,  as  contradistin- 
guished from  the  relations,  which  may  arise  between 
the  parties  by  mere  operation  of  law,  independent 
of  such  contract.'  Vinnius  on  this  point  says ;  Soci^ 
etas  est  consortium  vdwntarium ;  nisi  enim  consensu  et 
tractatu  de  ea  re  hahito  communio  suscepta  sit,  non  est 
societas.^  There  are  many  cases,  in  which  a  c(»nmu- 
nity  of  interest  is  created  by  law  between  parties,  as, 


1  Domio,  Civ.  Law,  B.  1,  tit  8,  $.  1,  art  pcelim. 

s  Vinn.  ad  Inet  Lib.  3,  tit  26,  Introd. 

9  Code  a^il  of  France,  art  1839. 

4  J.  Voet,  Cmnm.  Lib.  17,  tit  2,  $  1 ;  Enk.I]wtB.d,tit3,  §  18;Tapia, 
£lemento0  de  Jarisp.  MercantiL  p.  86,  §  1,  edit  Madrid,  1829;  Duver^ 
gier.  Droit  Civil  Franc.  Tom.  5,  tit  9 ;  Contr.  de  Society,  cb.  1,  n.  17,  p. 
31,  32;  Pernl,  Dea  Soeietes,  Comm.  n.  2,  p.  6, 7;  2  Bell,  Comm.  R  7,  p. 
611,  SQk  edit ;  PardeaBua,  Droit  Comm.  Vol.  4,  art  966 ;  Van  Leeuwen^i 
Comm.  cb.  23,  §  1 ;  Aaso  &  Manuel,  Instit  of  Laws  of  Spain,  B.  2,  tit  15. 

6  Pardemis,  Droit  Comm.  VoL  4,  ait  969,  973;  Davergier,  de  Society 
Vol  5,  n.  33, 39, 40, 65;  Duranton,  Droit  Franc. liv.  3,  tit  9,  Vol.  17,  art 
390;  Collyer  on  Partn.  B.  1,  cb.  1,  §  1,  p.  4, 2d  edit;  Watson  oo  Partn. 
cfa.1,  pu5,  6,  2d  edit;  Id.  27. 

0  Vinn.  ad  Inat  Lib.  3»  tit  26^  Introd. 
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fcr  example,  in  cases  of  joint  tenancy  w  tenancy  in  com- 
mon in  lands,  or  goods,  or  chattels,  under  devises  and 
liequests  in  last  wills  and  testaments,  and  deeds  and 
donations  i$ii€r  vivos^  and  inheritances  and  successions. 
But  no  partnership  arises  therefrom ;  for  they  are  not 
strictly  founded  in  contract,  although  they  may  exist 
by  the  original  or  subsequent  consent  of  the  parties, 
who  receive  the  benefit  thereof.^  It  has  been  wdl 
said  by  Pothier,  that  partnership  and  community  are 
not  the  same  thing.  La  sodete  ei  la  communante  ne 
sont  pas  le  meme  chose.^  The  first  is  founded  upon 
the  contract  of  the  parties,  which  thus  creates  the 
community ;  the  last  may  exist  independent  of  any 
contract  whatsoever.  And  Pothier  goes  on  to  illustrate 
the  distinction  by  putting  die  cases  of  joint  heirs  and 
joint  legatees,  where  theie  is  a  community  oi  interest, 
but  there  is  no  partnership.'  Another  illustration 
may  be  seen  in  the  case  d  the  part-owners  of  a  ship, 
who  are  treated  as  tenants  in  common  'thereof,  each 
having  a  distinct  although  an  undivided  interest  in 
the  whole.  They  thus  may  properly  be  said  to  have 
an  undivided  interest  in  the  ship ;  and  yet  that  interest 
does  not  make  them  partners.^  So,  if  two  joint  owners 
of  the  merchandise  should  consign  it  for  sale  abroad 


1  See  d  BlAck.  Comin.  180  to  1S8 ;  Id.  399,  400;  Com.  Dig.  £ifa«»,K. 
1 ,  K.  6 ;  Story  on  Agency,  §  39 ;  WatBOQ  on  Partn.  ck  I,  p.  fS,  6;  2d  edit ; 
8  Kent,  Comm.  Lect  43,  p.  95, 4th  edit 

s  Pothier,  De  Society,  n.  2.  See  Duvergier,  De  Soeiet^,  Vol  5,  n.  38, 
84, 35, 40;  PardeeBOfl,  Droit  Comm.  Vol.  4,  art  969;  Donnton,  Droit 
Intde.  Vol.  17,  ut  890. 

>  Pothier,  De  Societ<^  n.  9,  a.  189,  183, 184 ;  Voet,  ad  Pand.  lib.  17, 
tit  9.  n.  9,  Tom.  1,  p.  74a 

4  Abbott  on  Shipp.  Pt  1, ch. 3, p. 68, edit  1899;  Watson  on  Partn. 
dk  1,  p.  5, 6;  Id.  ch.  9,  p.  67, 9d  edit;  3  Kent,  Comm.  Lect  43,  p.  95» 
4th edit ;  Enk.  Init.  B.  3,  tit  3,  §  18;  9  Bell,  Comm.  p.  655^  5th  edit;  1 
Stair,  Inst  B.  1,  tit  16,  §  l,p.  156;  Porter  v,McCliire,  15  Wend.  187, 
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to  the  same  consignee,  giving  him  separate  instruc- 
tions, each  for  his  own  share,  their  interests  are 
several,  and  thej  are  not  to  be  treated  as  partners 
in  the  adventure.^  The  same  result  takes  place, 
where  a  purchase  is  made  for  several  distinct  persons 
by  a  broker  or  other  agent  of  certain  goods,  each 
being  to  take  a  certain  portion,  or  quantity,  but  they 
are  not  to  be  sold  for  their  joint  account  or  profit. 
In  such  a  case  no  partnership  exists,  althou^  there 
is  a  community  of  interest  in  the  goods  purchased.* 
In  short,  every  partnership  is  founded  in  a  community 
of  interest;  but  every  community  of  interest  does 
not  constitute  a  partnership;  or,  as  Duranton  ex- 
presses it ;  Im  sociStS  aussi  produit  une  comrnunmUS ; 
en  un  mot,  taute  sociitS  est  bien  une  cammunautS ; 
mais  Umte  cammunauUS  n^est  point  nne  sociSte.  B  faut 
pour  cela  la  vdonte  des  parties.^ 

§  4.  The  Roman  Law  has  recognised  the  same 
distinction ;  Ut  sit  pro  socio  actio,  societatem  interce- 
dere  oportet;  nee  enim  suffiat  rem  esse  communem, 
nisi  societas  intercedit.  Communiter  autem  res  agi  po- 
test etiam  cibra  societatem  ;  utputa,  cum  non  affectione 
societatis  inddimus  in  commv,nionem,  ut  evenit  in  re 
duobus  legatd ;  item  si  h  duobus  simut  empta  res  sit ;  aut 
si  Juereditas  vd  donatio  communiter  nobis  obvenit ;  aut 
si  a  duobus  separatim  emimus  partes  eorum,  non  socii 
futuriJ*    Nam  cum  tractatu  habito  societas  c&tta  est, 


1  Hall  «•  Leigh,  8  Cnncb,  50;  Jackson  v*  Robinson,  3  Mason,  R.  JSS. 

>  Hoare  v.  Dawes,  Doug.  R.  371 ;  Coope  v.  Eyre,  1  H.  Black,  37 ;  3 
Kent,  Comm.  Lect  43,  p.  25, 4tfa  edit ;  Gibson  v.  Lupton,  9  Bing.  R,  3^; 
Holmes  v.  Unitlnsor.  Co.  2  Johns.  Cas.  329, 331. 

3  Duianton,  Droit  Fraiic.  Y6L  47,  art  320 ;  Pothier,  De  Society,  n.  2: 

4  Dig,  lib.  17,  tit  2,  L  31;  Pothier,  Pand.  Lib.  17,  tit  9^  n.  30;  Vinn. 
ad  Inst  Lib.  3,  tit  26,Introd. 

1* 
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j^ro  socio  actio  esi;  cwn  sine  traetaiu  in  re  ipsa  et 
negotioj  communiter  gestum  videtur.^  And  agaia; 
Qui  nolunt  inter  se  contendere^  solent  per  nuntium  rem 
^emere  in  commune^  quod  a  sodetate  langi  remotum 
-est.^ 

^  5.  Hence  it  is  an  estahlished  principle  of  the  com* 
msm  law,  that,  as  a  partiieiship  can  commence  (mly 
by  the  voluntary  contract  of  the  parties ;  so,  when  it 
is  once  formed,  no  third  person  can  be  afterwards  in*- 
tK)duced  into  the  firm,  as  a  partner,  without  the  con* 
^currence  of  all  the  partners,  who  compose  the  original 
fm.  It  is  not  sufficient  to  constitute  the  new  rela- 
tion, that  one  or  more  of  the  firm  shall  have  assent- 
ed to  hb  introductba ;  for  the  dissent  of  a  sin^ 
partner  will  exclude  him,  since  it  would,  in  efiect, 
otherwise  amount  to  a  right  of  one  or  more  of  the 
partners  to  change  die  nature,  and  terms,  and  oMiga- 
tions  of  the  original  contract,  and  to  take  away  the 
delectus  persona^  whkh  is  essential  to  tiie  constitutioii 
of  a  partnership.'  So  stubborn  indeed  is  this  ruk, 
that  even  the  exeoitors  and  other  personal  represen- 
tatives of  a  partner  do  not,  in  that  capacity,  succeed 
to  the  state  and  conditioQ  of  that  partner.^  The  Bo* 
man  law  is  direct  to  the  same  purpose*  Qui  admU^ 
Miur  socius^  ei  tantum sodus  est^  qui admsit;  et  recte; 
dim  enim  sodetas  consensu  contrahitur^  socius  miki 
esse  non  poteU^  quern  ego  socium  esse  nolui.    Quid 

1  Dig.  Lib.  17.  tit  3, 1.  93;  Pothier,  Pand.  Uh.  17,  tit  2^  n.  SO.  See 
;ei0d  ISwanst  R.  509,  note  (a). 

1  Dig.  Lib.  17,  tit  3,  L  Sa 

>  GoUyer  on  Paitn.  B.  1,  e1i.l,  $  1,  p.  4, 5^  9d  edit;  Ex  parte  Bairow, 
3  Rose,  Gas.  353, 355 ;  Crawahay  v.  Maule,  1  Swamt  R.  508, 509,  and 
itfie  learned  note  of  the  Reporter,  n.  (a.]^,p.  509;  Putnam  v.  Wise,  1  Hill, 
19.  Y.  Rep.  334. 

4  Ibid. 
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erge^  Hsodus  meus  cum  admisit  f  Ei  soli  socius  est? 
It  eyen  pressed  the  lule  to  a  still  fiirther  extent,  and 
held,  that  a  positive  stipulation  between  the  partners 
at  the  oommencement  of  the  partnership,  that  the 
heir  or  personal  representative  <tf  a  partner  should 
succeed  him  in  the  partnership,  was  inoperative  and 
incapable  of  being  enforced.  Jdeo  marte  socii  sohrir 
Iwr  McietaSf  ni  necflb  initio  pasdsci  possumus,  ut  hteres 
miccedat  socieUati.^  Nemo  potest  socieUUem  htertdi  suo 
sicparere^  ut  ipse  hares  socius  sit.^  The  common  law, 
however,  treats  sudi  a  sti|Ndation  as  valid  and  obliga- 
tOEj«^  This  also,  according  to  Pothier,  was  the  doc* 
nine  of  the  old  French  law ; '  and  the  modem  code 
of  France  has  expressly  adopted  it,  in  opposition 
to  the  Roman  law/  Such  ako  is  the  law  of  Scot* 
land.' 

^6.  It  is  also  upon  the  like  ground,  that  partner- 
ship is  a  contract  founded  purely  upon  the  consent 
of  the  parties,  that  jurists  are  accustomed  to  attach 
lo  it  the  ordinajy  incidents  and  attributes  of  contracts. 
It  is  accordingly  treated  by  th^n,  as  in  its  very  na- 


iD]g.Lib.  17»tit2,L19;Patib]6r,  Pand.  Lib.  17,  tit  3,11.28;  IDo- 
mat,  B.  1,  tit  8, §  3,  ait  5;  Pothier,  de  Society,  n.  145.  Bee  1  Swaoet 
R.  509,  note  (aV 

SDig.  Iib.l7,tita,L59;Potliinr,Paiid.Li1i.l7,tita,n.56;  1  Do- 
iDSti  B.  ly  tit  8,  §  9,ait  4. 

s  Dig.  lib.  17,  tit  3,  L  d5 ;  Potbier,  Paad.  Lib.  17,  tit  3,  n.  35 ;  1  Do- 
mat,  B.1,  tit  8,  §8,  art  4 

«  CoQyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  5, 6, 2d  edit;  3  Bell,  Comm.  p. 
834, 5Ui  edit 

•  Pothier,  de  Society  n.  145. 

•  Loci^  Esprit  da  Code  de  ComnL  XcL  1,  tit  3,  art  18,  n.  3,  p.  106 
Code  Civil  of  France,  art  1868 ;  DnrantiMi,  Coon  de  Droit  Fnne.  Tom. 
17,  De  Sociefe6,n.  471 ;  Davergier,  Droit  Civil  Franc  de  Society  Toai.5 
■.433,444 

7  3  Bell,  Coma.  e«^  5th 
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ture  and  character  a  contract  arising  fitmi  and  gov- 
erned by  the  principles  of  natural  law  and  justice.' 
Accordingly,  it  must,  in  the  first  place,  be  founded  in 
good  faith  and  the  positive  consent  of  the  parties; 
secondly,  it  must  be  for  a  lawfiil  olgect  and  purpose ; 
and  thirdly,  it  must  be  between  parties  sui  juris  and 
competent  to  enter  into  such  a  contract.  John  Voet 
therefore  affirms ;  Sodetas  est  c(mtractus  juris  gentium^ 
bonce  Jidei,  consensu  constans,  super  re  honestd,  de  lucri 
et  damni  communione ;  quam  inire  possunt  omnes  lihe' 
ram  habentes  rerum  suarum  administrationem.^  Hence, 
if  the  contract  be  founded  in  fraud  or  imposition, 
either  upon  one  of  the  parties,  or  upon  third  persons, 
it  is  utterly  void.'  And  on  this  point  the  Roman  law 
speaks  the  general  sense  of  nations.  SocietaSj  si  dolo 
maloj  aut  fraudandi  causa  cdiia  sit,  ipso  jure  mdlius 
momenti  est ;  quia  fides  bona  contraria  estfraudi  et  dolo.^ 
And  again ;  Quia  nee  sodetas j  aut  mandatum  fiagituh 
see  rei,  ullas  vires  habet^  The  same  rule  ap{dies  to 
cases,  where  the  partnership  is  for  immoral  or  illegal 
purposes,  or  is  in  contravention  of  the  positive  law, 
or  of  the  public  policy  of  the  country.  Thus,  if  the 
partnership  be  for  illegd  gaming,  or  illegal  insurances, 
or  wagers,  or  to  carry  on  contraband  trade,  or  to  sup- 
pent  a  house  of  ill  fame  or  debauchery ;  in  these  and 
the  like  cases,  the  contract  will  be  deemed  a  mere 
nullity,  and  is  equally  denounced,  as  such,  by  the  Ro- 


1  Pothier,  De  Society,  n.  4. 

s  1  Voet,  Comm.  ad  Dig.  lib.  17,  tit.  3,  §  1.    See  ako  Pothier  De  So- 
ciet^,  n.  4. 

3  1  Story  on  Eq.  Jarisp.  §  922  to  940. 

4  Dig.  Lib.  17,  tit  2,L  3,  §  8;  Pothier,  Pu&d  lib.  17,  tit  3,  n.  1. 

ft  Dig. Lib.  16, tit  1, L 85, § 2;  Pothier, P&nd.Iib.  18,  tit  1, n.  15; Id. 
Lib.  17,  tita,  n.  5;  Voet,  ad  Pand.  Lib.  17,  tit  9,11.7,  Tom.  1,  p. 750, 
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man  law,  and  the  foreign  law,  and  the  common  law.^ 
The  Roman  law  is  very  expressive  on  this  point. 
Nee  enim  tdla  socielas  malefidorumj  vel  communicatio 
justa  damni  ex  maUficio  est.^  Again;  Quod  autem 
ccjurto  vd  ex  aiio  mal^cio  quadttmestf  in  societaiem 
nan  opartere  canfenrij  pakm  est ;  quia  ddictorum  turpis 
atquefseda  canmunio  e^.^ 


1  Gow  on  PartiL  ch.  1,  p.  4^  5,  edit  1837;  CoHyer  on  Partn.  B.  1,  ch.  1^ 
f  1,  p.  29  top.  54,^  edit;  Watson  on  Putn.  ch.  1,  p.  35  to  p.  46;  3Kei)t» 
Oomm.  Leet  43|  p.  26;  Pothier,  De  Sociele,  n.  14 ;  Story  on  Conflict  of 
lAws,§2i4to260;  1  Bell,  Comm.  p. 997  to  306,  9th  edit;  Code  CSvfl 
of  Fnmce,  art  1833 ;  Duranton,  Droit  Civil  Franc.  De  Society,  Tom.  17, 
tit  9,  ch.  1^  §  1,  n.  327  ;  Da^eiper,  Droit  Civ.  Franc  Tom.  5,  tit  9,  De 
8oeiel6,  eh*  1,  n.  24,  95. 

A  Dig.  Lib. 27,  tit 3, L 1, {  14;  Potbier^ Paad. Lib.  17,tit 2, n. 5. 

9  Dig.  lib.  17,  tit  2,  L  53 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  18. 
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CHAPTER   IL 


WHO   MAT   BE  PARTNERS. 


^  7.  In  the  next  place,  as  to  the  persons,  who 
are  capable  of  entering  into  a  partnership.  The 
general  rule  of  the  common  law  is,  that  every  person 
of  sound  mind,  sui  jurisy  and  not  otherwise  restrained 
by  law,  may  enter  into  a  contract  of  partnership.^ 
'  As  to  infants,  they  are  not  by  the  common  law  inca- 
pable of  entering  into  a  partnership,  since  it  cannot 
be  universally  affirmed,  that  it  may  not  be  for  their 
benefit.^  And  here  we  have  another  illustration  of 
the  analogy  between  partnership  and  other  common 
contracts;  for  although  the  contract  of  partnership 
by  an  infant  is  not  absolutely  void ;  yet  it  is  not,  on 
the  other  hand,  positively  binding  upon  him,  but  is 
voidable,  and  may  be  avoided  by  him,  when  he  comes 
of  age,  according  to  the  known  distinction,  so 
well  stated  by  Lord  Chief  Justice  Eyre,  that  such 
contracts  made  by  an  infant,  as  the  Court  may 
pronounce  to  be  to  his  prejudice,  are  merely  void ; 
such  as  are  of  an  uncertain  nature  as  to  the  benefit 
or  prejudice,  are  voidable  only,  and  it  is  at  the  elec- 
tion of  the  infant  to  affirm  them  or  not;  and  such 
as  are  clearly  for  his  benefit,  (as  a  contract  for  neces- 
saries,) are  valid  and  obligatory.'    If  an  infant,  how- 

1  Collyer  on  Partn.  B.  1,  cL  1,  §  1,  p.  8, 2d  edit ;  Gow  on  PartaLcL  1, 
p.  1,  2,  3d  edit  1837;  1  Story  on  £q.  Jorisp.  §  222  to  239. 

s  See  Goode  v.  Harrison,  5  Bun.  &  Aid.  147,  156, 157»  158, 159;  1 
Stoty  on  Eq.  Joriflp.  §  240  to  24a 

3  Keane  v.  Boycott,  2  H.  BL  511, 514, 515;  Comyns,  Dig.  Ef|/iml,  B, 
5^  6,  C.  1, 2, 3, 4, 9;  Holmea  v.  Blogg,  8  Taunt  R.  35;  Id.  508 ;  1  Story 
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erer,  engages  in  a  partnership,  he  must  at  or  within 
a-  reasonable  time  after  his  arrival  of  age  notify  his 
disaffirmance  thereof,  otherwise  he  will  be  deemed  to 
have  confirmed  it,  and  will  be  bound  by  subsequent 
contracts  made  on  the  credit  of  the  partnership.  If, 
upon  his  arrival  of  age,  he  elects  to  continue  the 
partnership,  and  does  continue  it,  he  will  be  then  held 
liaUe  as  a  partner.^  Indeed,  if  an  infant  should  hdd 
himself  out  as  a  partner  during  his  infancy,  although 
in  reality  not  so,  and  should  not  after  his  arrival  of 
age  notify  his  disaffirmance  thereof,  he  would  be 
liaUe  to  third  perscms,  trasting  the  partnership,  to  the 
same  extent,  as  if  he  were  actually  a  partner;  for 
his  conduct  would,  under  such  circumstances,  amount 
to  a  delusion  or  deceit  upon  such  third  persons ;  and 
where  one  or  two  innocent  parties  must  sufler,  he 
ought  to  do  w,  whose  negligence  or  misconduct  has 
occasioned  the  loss.^ 

^  8.  The  like  principle  will  be  found  recognised 
in  the  foreign  law.  The  essence  of  the  contract  of 
partnership,  like  that  of  other  contracts,  consisting 
in  consent,  it  follows,  that  if  a  person  is  incapable  of 
giving  his  consent,  he  is  not  bound  by  the  contract 
And  Pothier  9ays,  that  this  rule  equally  applies  to 
cases  of  partnership,  as  to  other  cases  of  contract. 


oo  Eq.  Jnrisp.  $  240  to  343;  Baylis  v.  Dineley,  8  Manle  &,  Selw.  477 ; 
Lessee  of  Tucker  v.  Morelaod,  1 0  Peters,  R.  58, 66, 67, 68, 69,  70 ;  3  Kent, 
Comm.  Lect  31,  p.  333  to  p.  345, 4th  edit 

1  Goode  V.  Harrison,  5  Ban.  k,  Aid.  147, 156  to  160;  Holmes  v.  Blo^, 
8  Taunt  IL  35;  Thompson  v.  Lay,  4  Pick.  R.  48 ;  3  Kent,  Comm.  Lect 
31,  p.  393  to  345. 

9  Goode  V.  Harrison,  5  Bam.  &  Aid.  147, 153, 157, 15a  See  also  Fitts 
9.  Hall,  9  N.  Hamp.  R.  441. 

3  Pothier,  Oblig.  n.  49  ton.  53. 

^  Pothier,  De  Society,  n.  77;  Duranton,  Droit  Frano  Tom.  17,  n.  331. 
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Hence  persons  of  unsound  mind,  cv  in  a  state  of 
drunkenness,  or  under  guardianship,  or  otherwise  in- 
capable,  as  are  lunatics,  minors,  and  prodigals,  can- 
not  become  partners.^  The  French  law  holds  minors 
and  persons  under  guardianship  as  rather  incapaUe 
cf  binding  themselves  bj  contract,  than  incapaUe  of 
contracting.  Thej  may  oblige  others  to  them;  al- 
though they  cannot  oblige  themselves  to  others;' 
and  so  is  the  doctrine  of  the  Institutes.  Namque  pla- 
cuit  meliorem  quidem  canditianem  licere  eisfacere,  etiam 
sine  tutoris  aucioritate.^  The  Scottish  law  adopts  a 
similar  doctrine.^ 

^  9.  As  to  aliens,  there  is  no  doubt,  that  alien 
friends  may  lawfully  contract  a  partnership  in  one 
country,  although  some  or  all  of  the  partners  are 
resident  in  another  country.  But  alien  enemies  are 
disabled  during  war  from  entering  into  any  partner* 
ship  with  each  other,  as  indeed  they  are  from  enter- 
ing into  any  other  commercial  contract.^  A  state  of 
hostility  puts  an  end  to  the  rights  of  commercial  in- 
tercourse, trade,  and  business  between  the  respective 
subjects  of  the  belligerent  nations,  who  are  domiciled 
therein.^  Nay,  the  principle  goes  farther,  and  an  an- 
tecedent partnership,  existing  between  persons  domi* 


I  Pothier,  Oblig.  n.  49  to  n.  Sa 
s  Pothier,  Oblig.  b.  83. 

3  Inst  lib.  I,  tit.  91,  Introd. 

4  2  Bell,  Comm.  624, 5th  edit 

6  Collyeron  Parts. B.  l,ch.  1,  p.  9,  9d  edit 

8  1  Kent,  Comm.  Lect  8,  p.  66  to  p.  69,4lliedit ;  Potto  o.  BeU,8Tentt 
R.  548 ;  Williflon  v,  Patteson,  7  Taunt  439;  The  Indian  Chief,  3  Rob. 
R.  93;  The  Jonge  Pieter,  4  Rob.  79 ;  The  Franklin,  6  Rob.  137;  Giia- 
wold  V.  Waddington,  15  Johntf.  R.  53;  S.  C.  16  Johns.  R.  438;  Ez  porta 
Boasamaker,  13  Vea.  71 ;  The  Rapid,  8  Cranch,  155 ;  The  Julia,  8  Cranehy. 
181 ;  Scholefield  t.  Bichelberger,  7  Peters,  R.  58a 
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died  in  different  countries,  is  dissolved  by  the  break* 
ing  out  of  war  between  those  coantries ;  for  die  whole 
rights,  duties,  obligatioiifl,  relations,  and  interests  of 
the  partnership,  as  snch,  become  dianged  thereby, 
and  the  objects  of  the  partnership  are  no  longer  le<* 
gaily  attainaUe,  or  capaUe  of  execution.^ 

^  10.  As  to  married  women,  they  are  by  the  com* 
men  law  incapaUe  of  forming  a  partnerdiip,  ance 
they  are  disaUed  generally  to  ocmtract,  or  to  engage 
in  trade.'  It  sometimes,  however,  happens  in  prac- 
tice, that,  with  the  consent  of  their  husbands,  they 
become  entided  to  diares  in  banking  partnerships, 
and  other  commercial  estabhshments ;  but  in  such 
cases  their  husbands  are  entided  to  their  shares,  and 
become  partners  in  their  stead.^  There  are,  how- 
ever, some  exceptions  to  this  rule^  even  at  tiie  cchoi- 
mon  law.  Thus,  for  example,  by  the  custom  of 
London  a  married  woman  is  authorized  to  carry  on 
trade  as  a  /erne  sole ;  and  thence  it  has  been  inferred, 
that  she  may  enter  into  a  partnership  in  her  trade  in 
that  city/  So,  a  wife  may  acquire  ^  separate  char- 
acter and  power  to  contract  by  the  civil  death  of  her 
husband,  as  by  his  exile,  banishment,  profession,  or 


1  Griswold  v.  Waddington,  16  Johns.  R.  438. — Themasterly  jadgment 
of  B£r.  CSiancellor  Kent  in  this  case  examines  and  exiiausts  Uie  whole 
learning  on  the  subject    (See  also  1  Dom.  B.  1,  tit  8,  $  5,  art.  11, 12,  15. 

*  2  Kent,  Comm.  Lcct  28,  p.  54  to  p.  64.      • 

3  €row  on  Partn.  p.  2, 3d  edit  1837 ;  CoUyer  on  Partn.  B.  1,  ch.  1,  { 1, 
Pl9,  10, 2d  edit ;  Coeio  v.  Be  Bernales,  1  Carr.  d&  Payne,  265 ;  S.  C.  Ry- 
an &  Mood.  R.  102;  1  Story,  Eq.  Jar.  §  243  v  2  Story,  Eq.  Jur.  §  1367  to 
1373 ;  1  Black.  Com.  448  to  444 ;  Watson  onPartn.  ch.  7,  p.  384, 2d  edit 

4  CoUyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  10.  See  Beard  v.  Webb,  2  Bos. 
&  Poll  98 ;  Bnrke  v.  Winkle,  2  Serg.  &  Rawle,  R.  189;  2  Roper  on 
Hoib.  &  Wife,  ch.  16,  $  5,  p.  126, 127. 
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abjuration  of  the  realm.^  The  same  rule  has  been 
applied,  where  the  husband  has,  in  pursuance  of  a 
criminal  sentence,  been  transported  to  foreign  parts 
for  a  term  of  years.^  The  ground  of  these  excep- 
tions is,  that,  by  operation  of  law,  the  husband  is 
disabled  to  return  ;  and  his  matrimonial  rights  are 
therefore  consequently  suspended  during  his  exile, 
banishment,  or  transportation.^  In  the  cases  of  ab- 
juration and  profession  he  is  treated  as  civiliter  mar- 
tuus^  The  same  rule  has  also  been  applied  in 
England  to  the  case  of  a  woman,  the  wife  of  a  for- 
eigner, who  had  never  been  in  England,  who  was 
thereby  held  entitled  to  contract,  and  to  sue  and  be 
sued  as  a  feme  sole.^ 

^  11.  Such  is  the  doctrine  of  the  common  law  in 
respect  to  married  women.  But  a  far  more  extended 
rule  is  adopted  in  Courts  of  Equity,  where,  if  the 
wife  possesses  or  is  entitled  to  any  property  for  her 
sole  and  separate  use,  either  by  agreement  with  her 
husband,  or  otherwise,  she  is  generally  treated,  as  to 
such  property,  as  difeme  soh,  and  may  dispose  of  the 


1  Beard  v.  Webb,  2  Bob.  Sl  PulL  98, 105;  Lean  v.  Schultz,  2  Wm.  BI. 
1195 ;  1  Bl.  Com.  443 ;  2  Roper  on  Hasb.  &  Wife,  ch.  16,  ^  5,  p.  123, 124. 

*  2  Roper  on  Husb.  &  Wife,  ch.  16,  §  5^  p.  123, 124;  Sparrow  v.  Car- 
rutheiB,  cited  2  Wm.  Black.  R.  1197,  and  in  Corbett  v.  Poelnitz,  1  Tenn 
R.  6,  7,  and  in  De  GaiUon  v.  L'Aigle,  1  Bos.  &  Pull.  359 ;  Cazrell  v. 
Blencow,  4  Esp.  R,  27;  S.  C.  cited  in  Boggett  v.  Frier,  11  East,  302 ; 
Marsh  v.  Hutchinson,  2  Bos.  &  Pull.  231, 232, 233 ;  Clancey  on  Married 
Women,  ch.  4,  p.  54, 55,  56, 63;  Co.  litt  133  a  133J) ;  Gregoiy  v.  Paul, 
15  Mass.  R.  31 ;  2  Kent,  Comm.  Lect  28,  p.  154  to  p.  164. 

3  Ibid. 

«  Marsh  o.  Hutchinson,  2  Bos.  &  Pull.  231. 

9  De  Gaillon  v.  L'Aigle,  1  Bos.  Sl  PulL  357 ;  Kay  v.  Duchesse  de 
Pienne,  3  Campb.  R.-123;  Gregory  v.  Paul,  15  Mass.  R.  31;  Abbott  v. 
^yley,  6  Pick.  R.  89. 
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same  accordingly,  and  bind  herself  by  contract  touch* 
ing  the  same.^  A  full  discussion  of  this  topic  prop- 
erly belongs  to  a  treatise  on  the  jurisdiction  of  Courts 
of  Equity,'  It  may,  however,  be  proper  here  to  state, 
that  if  by  an  antenuptial  or  postnuptial  agreement  for 
a  raluable  consideration,  the  husband  contracts  to  al- 
low his  wife  to  carry  on  trade  for  her  sole  mid  separate 
use,  if  the  property  is  vested  in  trustees  it  wiU  be  held 
secure  against  the  husband  and  his  creditors  even  at 
law ;  and,  if  no  trustees  are  interposed,  it  will  be 
open  to  the  like  protection  in  equity.^  If  the  agree- 
ment is  voluntary,  it  will  be  good,  and  will  be  enforc- 
ed in  equity  against  the  husband ;  but  not  against  his 
creditors.^  In  like  manner,  if  a  husband  should  desert 
fais  wife  and  she  should  be  enabled,  by  the  aid  of  her 
friends,  to  carry  on  a  separate  trade  (such  as  that  of  a 
milliner)  for  her  own  support,  and  that  of  her  family, 
her  earnings  in  that  trade  veill,  in  equity,  be  held  to 
belong  to  her  separate  use,  and  be  enforced  accordingly 
against  the  claims  of  her  husband.^ 

^12.  Although,  as  we  have  seen,*  it  has  been 
thought,  that  a  feme  covert^  having  authority  to  carry 
on  trade,  as  a  feme  aole^  by  the  custom  of  London, 
may  enter  into  a  partnership  in  such  trade ;  yet  it  does 


1  9  Sloiy  on  £q.  Juiisp.  $  1370  to  140S;  2  Kent,  Conm.  Lect  38,  p. 
162  to  pu  173, 4th  edit 

*  2  Story  on  £q.  Juriq».  §  1370  to  1402. 

3  2  Story  on  Eq.  Jurisp.  §  1385, 1387 ;  2  Roper  on  Hub.  &  Wife,  eh. 
18,  $  4,  p.  167  to  p.  175. 

^  2  Story  on  Eq.  JturiBp.  §  1386,  1387;  2  Roper  oa  Husb.  &  Wife,  cb. 
18»  §4,  p.  167  to  p.  175. 

s  2  Story  on  Eq.  Jarisp.  $  1387;  2  Roper  on  Hwb.  6l  Wife,  ch.  18,  $ 
4,  p.  174, 175;  Cecil  v.  Jnzon,  1  Atk.  278;  Lamphir  o.  Creed,  8  Yes.  R. 
509 ;  Com.  Dig.  Oumeery^  2  M.  11. 

>  Ante,  $  10. 
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not  appear  ever  to  have  been  decided,  that  the  au- 
diority  of  a  feme  covert  to  cany  on  trade,  as  a  feme 
Bokj  arising  from  the  consent  or  agreement  of  her 
husband,  positively  entides  her  to  engage  in  a  part- 
nership in  the  trade.  If,  indeed,  the  trade  cannot 
otherwise  be  carried  on,  either  necessarily,  or  con- 
veniendy,  or  beneficially,  his  consent  to  the  partnerr 
ship  might,  perhaps,  be  inferred.  But  the  consent 
of  the  husband,  that  his  wife  may  carry  on  trade  for 
her  sole  and  separate  use,  does  not  necessarily  import, 
that  she  may  involve  herself  in  the  comjdeis  transac- 
tions, responsibilities,  and  duties  of  partnership*  In 
cases  where  the  law  treats  the  marriage  as  suspended, 
and  entides  her  to  act  as  a  feme  Mjle^  (as  in  cases  of 
banishment,  alguration,  or  transportatimi,)  there  may 
be  just  ground  to  presume,  that,  as  she  is  thereby  gene- 
rally restored  to  her  rights,  as  a  feme  sole^  she  may 
enter  into  a  partnership  in  trade.  But  the  question 
never  having  undergone  any  direct  adjudication,  must 
be  deemed  still  open  for  discussion  and  decision. 

§  13.  In  the  Roman  law  the  same  positive  union 
and  unity  of  rights  and  interests  between  husband 
and  wife  are  not  recognised,  which  exist  under  the 
common  law  ;^  Cm:  in  the  Roman  law,  the  husband  and 
wife  constitute  separate  and  distinct  persons,  and  are 
separately  capable  of  contracting,  under  certain  limi- 
tations and  restrictions,  with  each  other,  as  well  as 
with  third  persons.'    Mr.  Justice  Blackstone  has  ex- 


1  1  Borge  on  Col.  and  For.  Law,  Pt.  1,  ch.  7,  §  1,  p.  d63, 964;  Pothior, 
Paod.  lab.  1,  tit  6»  n.  9,  n.  21. 

9  See  1  DonaU  B.  ],  tit  9,  $  e,  art.  lto7;  1  Black.  Comm.  444 ;  Ay- 
liSb's  Pand.  B.  3,  tit 6,  p.  81, €3;  1  Bid. Civ.  and  Adai.LAW,  89;  IBurge 
^n  CoL  &  For.  Uw/B.  1,  Rt  A,  ch.  7,  §  1,  p.  963, 269, 979, 273»  974. 
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pressed  the  same  doctrine  s(tiH  more  broadly,  and 
sajs  ;  <<  In  the  civil  law  the  husband  and  wife  are  con- 
sidered as  two  distinct  persons,  and  may  have  sepa- 
rate estates,  contracts,  debte,  and  injuries."^  Hence, 
the  contracts  of  the  husband  did  not  bind  the  wife, 
unless  she  expressly  assented  thereto.  Frustra  diqm^ 
tas  (says  the  Code)  de  coniractibusy  cum  nuuiio  tuo 
habiiisj  utrumque  jure  steterintj  an  minime ;  turn  tibi 
sufficiat,  si  proprio  nomine  fmllum  cantractum  habuisHj 
quo  minus  pro  marito  tuo  convenvri  possisJ^ 

§  14.  In  the  modem  foreign  law  the  same  princi- 
ple h^s  been  adopted  with  various  modifications, 
adapted  to  local  institutions,  usages,  and  policy. 
The  law  of  Scotland  most  nearly  approaches  the 
English  law.  Independently  of  special  omtract,  the 
husband  and  wife,  by  entering  into  marriage,  are 
joined  in  the  strictest  society  or  partnership,  which 
draws  after  it  a  communication  of  their  mutual  civil 
interests,  styled,  in  that  law,  the  communion  of  goods, 
and,  in  the  foreign  law  generally,  the  jHToperty  in  com- 
munity. During  the  marriage,  the  wife  is  placed 
under  the  direction  of  the  husband,  who  has,  jure 
maritiy  the  sole  authority  of  administering  the  prop- 
erty in  communion ;  and  so  absolute  is  this  right, 
that  he  may  solely  dispose  of  the  property,  and  it  may 
be  attached  by  his  creditors.  In  consequence  of  this 
right  and  power,  the  husband  becomes  liable  also  to 
the  personal  debts  of  his  wife.^  The  wife  does  not 
seem  entitled  to  enter  into  any  contract  independent 


1  1  Black.  Gomm.  444 
s  Cod.  lib.  4,  tit  12,  L 1. 

3  Erakine's  Inst  B.  1, tit  e,  $  13  to  18;  1  BeU,  Gomm.  631  to  635, 5di 
adit;  1  Boige  on  CoL  and  For. Law,  Pt  1,  ch.  7,  p.  423  to  p.  462. 
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of  his  consent.  The  law  of  France  recognises  still 
more  extensively  the  distinct  characters  and  rights  o( 
the  husband  and  wife«  The  husband  and  wife,  indie- 
pendendy  of  any  special  convention,  hold  their  jaop^ 
erty  in  community,  and  the  husband  is  the  sd«  ad- 
ministratar  of  the  property  of  the  community.^  The 
wife  can  do  no  act  in  law  without  the  authority  of 
her  hasbaad,  even  though  she  shall  be  a  public  trader, 
or  not  in  community,  or  separate  in  her  pmperty.^ 
Hence,  she  b  lacapaUe  of  contracting  without  his  au- 
•Aority  and  consent.'  She  cannot  become  a  sole  trader 
without  his  consent^  But  if  auth(Mrized  by  him  to 
act  as  a  sde  trader,  she  may  make  herself  liaUe  for 
all  the  concerns  of  her  mercantile  transactions ;  and 
in.  that  case  she  also  renders  her  husband  liable,  if 
Aere  be  a  community  of  goods  between  them.*  It 
has  thence  been  supposed,  that  his  consent  and  au- 
thority may  extend  to  a  contract  ci  partnership  by 
her  in  trade.*  The  law  of  Lomsiana  coincides  with 
that  of  Fiance.^  The  law  of  Holland  and  of  Spain, 
and  probaUy  that  also  of  most  of  the  continental 
states  of  Europe,  contains  px>visions,  in  many  respects 
similar.^ 


1  Code  CivU  of  France,  art  1400, 1421. 

B  Code  Civil  of  FitMice,  art  315, 217;  Loci^EBprit  da  Code  deComm. 
art  4,  p.  27  to  ao. 
'  Pothier,  Oblig.  n.  52. 

4  Locr^,  Esprit  da  Code  de  Comm.  tit  l,art  4,  p.  26  to  29, 96, 37, 38, 42. 
s  Code  of  Comm.  of  Franoey  art  4, 5;  Code  Civil  of  France,  art  220. 
*  Pothier,  De  Societi6,  n.  77. 

7  Code  of  Louisiana,  1825,  art  121  to  art  131. 

8  1  Barge  on  CoL  and  For.  Law,  Pt  1,  ch.  7,  $  2,  p.  276, 9B8  to  303; 
U.  $  4,  p.  413, 418  to  423. 
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CHAPTER  !IL 

PA&TN£B8HIP  BETWEEN   THE  PARTIES  —  GOMMUNITT 

OF   INTERESTS.  ' 

^  15.  In  the  next  place,  every  partnership  pre- 
supposes, that  there  must  be  something  brought  into 
the  common  stock  or  fund  by  each  party.^  But  it  is 
Bot  necessary,  that  each  should  contribute  or  contract 
to  contribute  money,  goods,  efiects,  or  other  prop* 
erty,  towards  the  common  stock ;  for  one  may  con- 
tribute labor  or  skill,  and  another  may  contribute 
property,  and  another  may  contribute  money,  ac- 
cording as  they  shall  agree.'  And  for  this  there  is 
good  reason ;  and  it  is  well  put  in  the  Roman  law ; 
Plerumque  enim  tanta  est  industria  sodiy  ut  plus  sock- 
'  iati  cof^eratj  guam  pecunia.  Item^  si  sdus  navigety  si 
sclus  peregrinetur^  pericula  suheat  solus.^  Sometimes 
it  happens,  that  each  partner  contributes  only  skill 
or  labor,  or  services  for  the  common  benefit ;  as,  for 
example,  housewrights,  or  shipbuilders,  or  riggers, 
who  are  partners ;  or  commission  merchants,  brokers, 
or  other  agents,  whose  partnership  only  extends  to 
the  profits  of  their  business,  and  who  have  no  capital 


1  3  Kent,  Comm.  Lect  43,  p.  34^  25, 4th  edit 

s  CoUyer  on  Paitn.  B.  1,  ch.  1,  §  1,  [k  10,  9d  edit ;  Peacock  v.  PeacocS, 
16  Vea  49 ;  Reid  o.  HoUinaheed,  4  Barn.  &  Cteaw.  878 ;  Meyer  o.  Shaipe, 
5  Taunt  74;  Waugh  v.  Carver,  3  H.  BL  335,  346;  2  Bell,  Cknnm.  B.  7, 
eh.  i,  p. 614, 5tfa  edit;  1  Stair,  Inat  Rl,  tit  16,  §3;  Domat,  B.  l,tit  8, 
§  1,  art  7;  Dob  v.  Halaey,  16  John.  R.  34. 

9  Dig.  lib.  17,  tit  2, 1. 39,  $  1 ;  Pothier,  Pand.  Lib.  17,  tit  3,  n.  3 ;  Inst 
Iib.3|tit36,§3;  1  Domat,  B.  1,  tit  8»  $  1,  ait  7. 
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Stock  embarked  in  the  enterprise.^  But  all  must 
contribute  something ;  and  thus  join  together  either 
money,  or  goods,  or  other  property,  or  labor,  or 
skill ;  ^  or,  as  Pothier  expresses  it ;  11  est  de  V essence 
du  contrat  de  sodettj  que  chacune  des  partiSs  apporte 
ou  s^ oblige  d^apparter  quelqtte  chose  a  Ih  societS ;  ou 
V argent,  ou  d^autres  effets,  ou  son  travail,  et '  son  in- 
dustries The  Roman  law  pronounces  the  same 
rule ;  Sodetatem,  uno  pecuniam  conferente,  alio  ope- 
ram,  posse  contrahi,  magis  obtinuit.^  And,  indeed,  it 
may  be  said  to  be  universally  adopted  in  modem 
times.* 

^  16.  In  the  next  place,  from  what  has  been  al- 
ready said,"  it  is  apparent^  that  in  every  case  of  part- 
nership there  is  a  community  of  the  property  of  the 
partnership  between  the  parties,  as  soon  as  it  be- 
comes part  of  the  common  stock,  although  it  may 
before  that  time  have  exclusively  belonged  to  one  or 
more  of  them.^     In  this  case,  however,  it  is  to  be 


I  CoUyer  on  Paitn.  B.  1,  cb.  1,  §  1,  p.  10, 11, 2d  edit ;  Cheap  v.  Cia- 
mond,  4  Barn.  &  Aid.  663 ;  Waugh  v.  Carver,  2  H.  Bl.  235. 

s  CoUyer  on  Partn.  B.  1,  cL  1,  §  1,  p.  10, 11, 2d  edit ;  3  Kent,  Coram. 
Lect  43,  p.  24,  25, 4th  edit —In  Waugh  o.  Carver,  2  H.  Bl.  235, 246, 
Lord  Chief  Justice  Eyre  faid ;  ^  A  case  may  be  stated,  in  which  it  is  the 
clear  sense  of  the  parties  to  the  contract,  that  they  shall  not  contribute ; 
that  A.  is  to  contribute  neither  labor  nor  money,  and  to  go  sUll  farther,  not 
to  receive  any  profits.  But  if  he  will  lend  his  name  as  a  partner,  he  be- 
comes as  to  all  the  rest  of  the  world  a  partner." 

3  Poth.  De  Society,  n.  8, 9, 10 ;  Pardes.  Droit,  Com.  Tom.  4,  ait  968, 984. 

4  Cod.  Lib.  4,  tit  37, 1. 1 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  2 ;  Inst  Lib. 
8,tit  26,$2;  Vinn.  ad.  Inst  Lib.  3,  tit  26,  $2,n.a 

9  See  2  Bell,  Comm.  B.  7,  p.  611,  5th  edit;  Pothier,  De  Society  n.  8, 
9,10;  Vinn.ad  Inst  lib.  3,  tit  26,Intr.p.  698;  Dom.  B.  1,  tit  6,  §  i,art7. 

0  Ante,  §  a 

7  3  Kent,  Comm.  Lect  48,  p.  24, 25, 26 ;  Pardeasus,  Droit  Comm.  Tom. 
4,  art  969  to  972. 
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understood,  that  we  aie  speaking  of  a  partnership, 
designed  to  be  such  between  the  parties  themselves ; 
and  not  merely  of  a  partnership,  which  may  by  con- 
struction of  law  exist  as  to  third  persons,  although  not 
intended  between  the  parties,  of  which  more  will  pres- 
ently be  said*^  Partners,  therefore,  are  to  be  treated, 
in  a  qualified  sense,  as  joint  tenants  of  the  partnership 
proper^,  having  an  interest  therein  per  my  et  per  (out, 
(as  the  phrase  of  our  ancient  law  is,)  that  is,  having  an 
interest  therein  by  the  half  or  moiety,  and  by  all,  or 
mcHre  accurately  speaking,  they,  each  of  them,  have  an 
interest  in,  and  the  entire  possession,  as  well  of  every 
parcel,  as  of  the  whole.^ 

^17.  This  principle  is  equally  recognised  in  the 
foreign  law ;  and  indeed  seems  to  result  directly  irom 
the  nature  of  the  contract  of  partnership,  which  sup- 
poses, that  the  property  Inrought  into  it  is  put  into 
community  by  the  joint  consent  of  the  parties.  Ac- 
cordingly Pothier  insists  upon  this  as  a  leading  dis- 
tinction. La  societe  est  le  control  par  lequel  deux  ou 
plusieurs  personnes  conmennent  de  mettre  quelque  chose 
en  commun  ;^  and  the  same  distinction  is  fiilly 
supported  by  other  jurists.^  Mr.  Bell  says,  that  the 
property  of  the  partnership  is  common,  and  held 
pro  indiviso  by  all  the  partners  as  a  stock  and  in 
trust'    So  Yinnius  says ;  Ut  sit  societasj  necesse  aiiquid 


1  Waugh  fh  Gurer,  3  H.  BL  235,  946;  Heekett  v.  Blanchard,  4  Eaft, 
R.  144;  Cheap  v.  Craoioiid,  4  B.  &  Aid.  663;  Raid  v.  HoUinshead,  4 
Barn.  &  Creaw.867. 

a  3  Bl.  Comm.  18^ 

'  Pothier,  de  Society,  n.3;  Pothiar,  Pand.  lib.  17,  tit  2,Introd.  to  ilI. 

4  Duvergier,  Droit  Cir.  Franc  Tom.  5,  tit  9,  n.  33  to  n.  40;  Vinn.  ad. 
Inrt.  lib.  3,  tit  36,  p.  698^  lotrod. 

&  3Bell9€ooLB.7,ch.l,p.613,613,5thed.;  Stair,  Ii]atB.l,ch.  16,  §1. 
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mutiw  conferri  et  communicari ;  nisi  quid  utrinque 
commune  conferatur^  societas  non  intelltgitur.^  The 
Roman  law  adopted  the  same  principle.  In  societate 
omnium  honorum  omnes  reSj  qua  coeuntium  sunt^  con- 
tinuo  communicantur.^ 

^18.  In  the  next  place,  every  real  partnership,  so 
intended  between  the  parties  themselves,  imports,  ex 
vi  termini^  a  community  of  interest  in  the  profits  of 
the  business  of  the  partnership,  that  is  to  say,  a  joint 
and  mutual  interest  in  the  profits  thereof,  or  a  com- 
munion of  profit.  And  this  is  of  the  very  essence  of 
the  contract ;  for,  without  this  communion  of  profit,  a 
partnership  cannot,  in  the  contemplation  of  law,  ex- 
ist.^     And  so  Pothier  Ifeis  laid  down  the  doctrine. 


1  Vmn.  ad  Inst  B.  3,  tit  26,  Introd.  p.  683. 

a  Dig.  Lib.  17,  tit  2,  L  I ;  Id.  1. 3,  §  1 ;  Pothier,  Pand.  Lib.  17,  tit  3,  n. 
13, 14 ;  1  DozDEt,  B.  1,  tit  8,  §  1,  art  2. 

3  Collyer  cm  Partn.  B.  1,  ch.  1,  §  1,  p.  11, 2d  edit ;  PardesBus,  Droit 
Comm.  Tom.  4,  art  969;  Davergier,  Droit  Civ.  Franc.  Tom.  5,  tit  9,  n. 
11 ;  3  Kent,  Comm.  Lect  43,  p.  24,  25,  4th  edit ;  Watson  on  Partn.  ch. 
1,  p.  33  to  35 ;  Id.  p.  56,  57, 2d  edit ;  Felichj  «.  Hamilton,  1  Wash.  Cir. 
R.  491 ;  Gow  on  Partn.  ch.  4,  p.  153, 154,  3d  edit — Mr.  Collyer  ezpreas- 
es  the  doctrine  in  the  following  terms.  *<  To  constitute  a  partnership  be- 
tween the  partners  themselves,  there  must  be  a  communion  of  profit  be- 
tween them.  A  communion  of  profit  implies  a  communion  of  loss ;  fbr 
every  man,  who  has  a  share  in  the  profits  of  a  trade,  ought  also  to  bear  his 
share  of  the  loss."  Again ;  "  By  a  communion  of  profit  is  intended  a  joint 
and  mutual  interest  in  profit"  Collyer  on  Partn.  B.  1,  ch.  1,  §  J,  p.  11, 2d 
edit  By  joint  interest,  as  he  afterwards  explains,  he  means  a  joint  inter- 
est in  the  profits  arising  from  the  sale  of  the  goods ;  and  by  mutual  inter- 
est, that  each  par^  has  a  specific  interest  in  the  profits,  at  a  principal 
trader.  Id.  p.  11, 17.  Mr.  Collyer  afterwards  states  a  curious  case  from 
Select  Cases  in  Chancery  (p.  9),  where  work  was  jointly  undertaken  by 
two  persons,  and  they  were  to  divide  the  money  therefor;  and  they  were 
held  not  to  be  partners.  His  language  is ;  **  Again  upon  principles  simi- 
lar to  those  of  the  foregoing  cases,  if  two  persons  jointly  agree  to  do  a 
particular  piece  of  work,  but  the  money  received  for  such  work  is  not  to 
be  employed  on  their  joint  account,  the  persons  so  contracting  are  not 
partners.    Thus,  in  the  case  of  Finckle  v.  Stacey,  (SeL  Ca.  Ch.  9),  joint 
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11  est  de  Pessence  de  ce  contrcUy  que  le  societe  soil 
cofUradee  pour  Pinteret  commun  des  parties^  If  the 
contract  be  for  the  sole  and  exckisive  benefit  of  one 
party,  it  b  not  properly  a  case  of  partnership,  but  must 
fall  under  some  other  denomination,  such  as  a  man- 
date.^ Hence,  if  in  a  pretended  contract  of  partner- 
ship, it  should  be  agreed,  that  one  of  the  parties 
should  take  all  the  profit,  without  the  others  having 
any  share  thereof,  it  would  be  a  mere  nullity,  and 
constitute  no  partnership.^    The  Roman  jurists  brand- 


articles  were  entered  into  by  the  plaintiff  and  defendant  for  doing  a  par- 
ticular piece  of  work  for  the  Duke  of  Marlborough,  on  account  of  which 
several  sums  of  money  had  been  join^y  received  by  them,  and  immedi- 
ately divided  between  them.  There  being  a  sum  demanded  by  them  in 
arrear,  which  the  Duke  refused  to  pay,  as  being  unreasonable,  Stacey  ap- 
plied to  Flnckle  to  join  him  in  a  suit  to  recover  what  was  in  arrear ;  which 
he  refused  to  do,  declaring,  that  he  had  several  advantageous  works  under 
the  Duke,  which  he  should  lose  should  he  join  in  a  suit ;  on  which  Stacey 
applied,  and  got  his  own  half  of  the  sum,  which  was  due  to  the  two.  A 
bill  was  then  brought  for  a  moiety  of  the  money  so  received ;  and  it  was 
insisted  it  should  be  considered  as  a  partnership  in  trade,  and  this  money 
as  so  much  received  on  the  joint  account  But  the  Court  were  of  opinion 
it  was  not  to  be  considered  as  a  partnership,  but  only  an  agreement  to  do 
a  particular  act;  between  wAich  there  is  great  difference ;  and  that  it  is 
so  is  plain ;  for  the  money,  which  they  had  received,  they  immediately  di- 
vided, and  did  not  lay  avion  a  eomtnon  aceounL  The  bill  was  dismissed 
with  costs.  Upon  this  case,  however,  it  is  to  be  observed,  that  if  no  ap- 
plication had  been  made  to  the  plaintiff  to  sue  the  Duke,  a  bill  for  an  ac- 
count, supposing  an  account  necessary,  would  clearly  have  been  sustaina- 
ble against  the  defendant  on  other  grounds,  than  those  of  partnership. 
Here,  howler,  the  plaintiff,  for  his  own  private  ends,  had  absolutely  re- 
flised  to  join  in  suing  for  the  money ;  and  the  Court  observed :  '  It  is 
pretty  extraordinary,  that  he  should  come  here  to  have  the  benefit  of  an- 
other's act,  in  which  he  refused  to  join ;  which  refusal  was  with  a  corrupt 
view  ibr  his  own  advantage,  and  not  on  a  common  account,  the  money  due 
on  which  he  would  rather  sacrifice  than  forego  his  own  particular  advan- 
tage. And  here  is  no  insolvency  in  the  Duke ;  if  there  had  been,  perhaps 
it  would  have  deserved  consideration.'  " 

1  Pothier,  De  Society,  n.  12. 

>  Pothier,  D^  Society,  n.  12 ;  Waugh  v.  Carver,  2  H.  Bl.  235, 246. 

'  Pothier,  De  Societ^  n.  12;  3  Kent,  Comm.  Lect  43,  p.  29> 30, 4th 
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ed  such  a  contract  with  the  odious  epithet  of  Societas 
Leoninaj  in  allusion  to  the  fable  of  the  Lion,  who, 
having  entered  into  a  partnership  with  the  other  wild 
beasts  for  hunting,  appropriated  the  whole  prey  to 
himself.^  And  the  Roman  law  declared;  Sodetatem 
talem  cmri  non  posse^  ut  alter  lucrum  tanium,  aUet 
damnum  serUiret ;  et  hanc  Sodetatem  Leoninam  solitum 
appellare.  Et  nos  cansentimus  talem  sodetatem  nullam 
esse^  vi  alter  lucrum  sentiret,  aUer  vero  nullum  lucrum^ 
sed  damnum  sentiret ;  Initfuissimum  enim  genus  Sodeta- 
tis  est,  ex  qua  quis  damnum,  non  enim  lucrum,  spectet.^ 
The  modern  Code  of  France  has  expressly  promul- 
gated the  same  doctrine.  It  declares,  that  the  con- 
tract, which  shall  give  to  one  of  the  partners  the  en- 
tirety of  the  profits,  is  nulh^  *  Nay,  it  has  gone  further, 
and  added,  that  it  is  the  same  of  a  stipulation,  which 
shall  free  firom  all  contribution  to  losses  the  moneys  or 
effects  brought  into  the  partnership  fund  by  one  or  more 
partners.* 

^  19.  So  strong  and  inflexible  is  this  rule,  that  it  is 
often  laid  down  in  elementary  works,  as  well  as  in 
the  common  law  authorities,  that  to  constitute  a  part- 
nership there  must  be  a  communion  of  profits  and 
losses  between  the  partners.'^    And  this  in  a  qualified 

edit ;  Dig.  Lib.  17,  tit  2, 1. 90 ;  Pothier,  Paod.  Lib.  17,  tit  2,  n.  3 ;  ViniL 
ad  Inst  Lib.  3,  tit  26,  Introd.  p.  G93 ;  Jestons  v.  Brooke,  Cowp.  R.  793. 
In  many  cases  of  this  sort  the  contract  would  be  treated  as  a  mere  cover 
for  usury.    Ibid. ;  Pothier,  De  Societe,  n.  33. 

1  Pothier,  De  Societe,  n.  12;  3  Kent,  Comm.  Lect  43,  p.  29,  30. 

9  Dig.  Lib.  17,  tit  3, 1.  39,  $  3;  Poth.  Pand,  Lib.  17,  tit.2,  n.  3 ;  Podu 
De  Societe,  n.  19 ;  Domat,  B.  1,  tit  8,  §  1,  art  6  to  art  10 ;  Id.  §3,  ait  13. 

3  Code  Civil  of  France,  art  1855. 

4  Code  Civil  of  Francq,  art  1855. 

5  See  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  11 ;  Gow  on  Partn.  ch.  1,  p. 
1, 3d  edit;  3  Kent,  Comm.  Lect  34,  p.  23, 24;  Mont  on  Partn.  B.  1,  Pt 


CH.  ni.l  COMMUNITT    OF   IKTBRESTS.  25 

sense  is  peifectlj  true,  when  it  is  understood  with  the 
proper  limitations  belonging  to  the  statement.  Tht 
doctrine  will  be  found  in  the  Roman  law.  Sodetas  cum 
canirMtur^  tarn  lucri  quam  damni  cofnmtmio  initvr^ 
Sicuii  lucrum  ita  damnum  quoque  commune  esse  oportet.^ 
Modem  foreign  jurists  often  use  expressions  to  the 
same  effect.^  The  Rcmian  law  carried  this  equitable 
presumption  still  farther,  and  declared,  that  if  the 
partners  expresslj  mentioned  their  shares  in  one  re- 
spect only,  either  sdely  as  to  the  profit,  or  solely  a« 
to  the  loss,  their  shares  of  that,  which  was  (Knitted, 
should  be  regulated  by  what  was  expressed.  lUud 
expeditum  esly  si  in  una  causd  parsjuerit  expressa,  veluti 
in  solo  lucro^  vel  in  soh  ddmno,  in  alterd  vero  omissa^  in 
eo  quoque  f  quod  priEtermiisum  esty  eandem  partem  ser- 
vari,^  But  all  this  language  is  to  be  interpreted  in  a 
limited  and  qualified  sense;  and  so  understood,  it 
admits  of  no  real  dispute. 

§  20.  In  the  first  place,  erery  partnership  imports, 
in  the  absence  of  all  contrary  stipulations,  that  the 
profit  and  loss  are  to  be  borne  by  all  the  partneis, 


1,  p.2;  Grace  o.  Smitb,3  W.BL  996;  Watsoa  on  PaitD.  eh.  1,  p.  1;  Id. 
ji.  56,  2d  edit ;  Ersk.  Inst  B.  3,  tit  3,  §  18;  ]  Domat,  B.  1,  tit  8,  §  1,  ut 
1 ;  Pothier,  De  Societe,  n.  19,  20 ;  1  S(air,  Inst  B.  1,  tit  16,  §  3 ;  Coope 
0.  Eyre,  1  H.  Bk  R.87;  Bond  «.  PittHrdf  8  Moas.  Sb  Wdi.  aS7, 360;  Paiw 
dessiu,  Droit  Com.  Tom.  4,  n.  996 ;  Duvergier,  Droit  Civ.  Franc.  Tom.  5, 
D.  17 ;  Ex  parte  Langdale,  18  Ves.  300 ;  Green  v.  Beesley,  2  Bing.  N.  Caa. 
112 ;  Dry  v.  Boawell,  1  Campb.  R.  330;  Hoare  v.  Dawes,  Doag.  R.  371. 

1  Dig.  Lib.  17,  tit  2, 1.  67;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  38 ;  1  Do- 
mat, B.  1,  tit  8,  §  1,  art  1. 

fi  Dig.  Lib.  17,  tit  2, 1.  52,  §  4 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  39 ;  1 
Domat,  B.  l,tit  8,  §  1,  art  1. 

3  Duvergier,  Droit  Civ.  Franc.  Tom.  5,  tit  9,  n.  13 ton.  18 ;  Pardeasua, 
Droit  Comm.  Tom.  4,  art  996. 

4  Inst  Lib.  3,  tit  26,  §  3;  Vinn.  ad  Inst  Lib.  3,  tit  2;  $  3;  Domat,  & 
I,tit8»§l,art5. 

Piuin.  3 
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according  to  their  respective  proportions  thereof.^ 
And  the  •  question  was  much  discussed  in  the  Roman 
law,  whether  a  stipulation,  that  one  partner  only 
should  bear  all  the  losses,  and  both  should  share  the 
profits,  was  valid  or  not*  It  was  finally  settled,  ac- 
cording to  the  opinion  of  Servius  Sulpitius,  that  it 
was  valid,  and  that  one  partner  might,  by  agreement, 
be  entitled  to  share  in  the  profits,  and  not  be  account- 
aUe  for  any  part  of  the  loss.^  But  then  every  such 
stipulation  was  understood  to  be  with  this  reserve, 
that  the  losses  were  first  to  be  deducted  firom  the 
profits ;  and  that  if  profits  accrued  from  one  species 
of  things,  and  losses  firom  another,  what  remained 
only  after  the  losses  were  dedocted  was  to  be  deemed 
profits.^  So  that,  in  fact,  each  partner  in  this  way, 
who  shared  a  part  of  the  profits,  shared,  by  deduc- 
tion from  the  gross  profits,  his  proportion  of  the 
losses  also,  as  far  as  there  were  any  profits.  Ita  coiri 
societcUem  posse^  (says  the  Digest,)  ui  nullius  partem 
damni  alter  serUicUy  lucrum  vera  commune  sity  Camus 
puiat.  Quod  ita  demum  valehit^  (ut  et  ScMnus  scribit^) 
si  ianti  sit  opera,  quanti  (iamnum  est.*  And  again ; 
Mucius  scribtij  rum  posse  societatem  coiri,  ut  aliam 
damni,  aliam  lucri  partem  socius  ferat.  Servius  in 
notaiis  Mucii  ait,  nee  posse  societatem  ita  conirahi ; 
neque  enim  lucrum  inteUigitur,  nisi  omni  damno  deduc- 
to ;  neque  damnum  nisi  omni  lucro  deducto.     Sed  po- 


1  Watson  on  Partn.  ch.  1,  p.  59, 60,  2d  edit ;  Collyer  on  Partn.  B.  1,  ch. 
1,  §3,  p.  105, 106,  2d  edit. ;  Voet,  ad  Pand.  Lib.  17,  tit  2,  n.  8,  Tom.  1,  p. 
751 ;  Domat,  B.  1,  tit  8,  §  1,  art  7,  8. 

s  Inst  Lib.  3,  tit  26,  §  2;  Watson  on  Paitn.  ch.  1,  p.  56,  57,  2d  edit; 
Domat,  B.  1,  tit  8,  §  1,  art  6, 7,  8,  9.     . 

3  Domat,  B.  1,  tit  8,  §  1,  art  7, 8. 

4  Dig.  Lib.  17,  tit  2,  L  29,  $  1 ;  Pothier,  PandcLib.  17^  tit  2,.  n.  3. 


CH.  III.]  COMMUNITY   OF   INTEBESTS,  27 

test  coiri  societas  ita^  ut  ejus  lucri^  quod  reliquum  i% 
societate  sit^  amni  damno  deducto^  pars  aliaferatur ;  et 
ejus  damnij  quod  similiter  relinquatur^  pars  alia  capiat- 
tur.^  The  Institutes  express  the  same  doctrine  still 
more  succinctly ;  Ei  adeo^  contra  Quintii  Mutii  senten- 
tiam  obtinuity  ut  illud  quoque  constiteritj  posse  convenirej 
ut  quis  lucri  partem  ferat^  de  damno  non  teneatur.  Quod 
tamen  ita  intelligi  oportet,  ut  si  in  alid  re  lucrum^  in 
alia  damnum  illatum  sit,  compensatione  factd  solum 
quod  superest,  intelligatur  lucro  esse.^ 

§  2L  It  is  in  this  sense,  that  the  proposition  has 
been  generally  understood  by  jurists  in  modem  times, 
and  adopted  into  the  common  law;  that  each  part- 
ner must  at  all  eventi  share  in  the  losses,  so  far,  at 
least,  as  they  constitute  a  charge  upon,  and  diminu- 
tion or  deduction  from  the  profits ;  and  in  this  sense 
it  is  regularly  true.' 

§  22.  Pothier  states  this  doctrine  with  uncommon 
clearness  and  accuracy.  After  remarking,  that,  con- 
sistently with  equity,  it  may  be  agreed  between  the 
partners,  that  one  should  bear  a  less  proportion,  or 
even  no  part  of  the  loss  of  the  partnership,  he  adds, 
that  this  is  not  to  be  understood  in  the  sense,  that 
one  partner  is  to  have  a  share  of  the  profit  of  each 
particular  transaction,  which  shall  be  advantageous 
to  the  partnership,  without  contributing  any  thing  to 
the  losses,  which  the  partnership  may  sustain  firom 


1  Dig.  Lib.  17,  tit  2, 1. 30 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  3 ;  Potfaier, 
De  Societe,  n.  21 ;  Doinat,  B.  1,  tit  8,  §  I,  art  7,  8, 9. 

s  lost  Lib.  3,  tit  26,  $  3. 

3  Collyer  on  Partn.  B.  1,  cb.  1,  §  1,  p.  11, 2d  edit ;  Potbier,  De  Societe, 
n.  13, 19,  21 ;  Duvergier,  Droit  Civ.  Franc.  Tom.  5,  n.  13  to  n.  18;  Id.  n. 
290, 221, 222 ;  Bond  v.  Pittard,  3  Mees.  &  Wela.  359, 360 ;  Vinn.  ad  Inst 
Lib.  3,  tit  26,  §  2;  Pardeasas,  Droit,  Comro.  Tom.  4,  n.  996  to  n.  999 ;  1 
6tair,Inat.B.  ],titl6,§3. 
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Other  transactions,  which  shall  be  unprofitable  to  it ; 
for  that  would  manifestly  be  uigust.  But  it  is  to  be 
understood  in  this  sense,  that,  after  the  dissolution  of 
the  partnership,  an  account  is  to  be  taken  of  all  the 
profits  of  the  partnership,  and  a  like  account  of  all  the 
losses  on  all  the  business  undertaken  by  the  partner-r 
ship ;  and  if  the  totality  of  the  profits  exceeds  the 
totality  of  the  losses,  the  partner  shall  take  his  share  of 
the  excess.  And  if,  on  the  contrary,  the  totality  of  the 
losses  exceeds  that  of  the  profits,  the  partner  shall 
have  neither  profit  nor  loss.^  And  this  is  in  acccMrd- 
ance  with  the  Roman  law ;  Neque  enim  lucrum  inieU 
ligitur,  nisi  amni  damno  deducto ;  neque  damnum,  nisi 
mnni  lucro  deducto.^ 

^  23.  Hence  it  may  be  laid  down,  as  a  general  rule  of 
the  common  law,  that,  in  order  to  constitute  a  partner-^ 
ship,  it  is  not  essential,  that  the  partners  should  equally 
share  the  profits  and  losses.  It  is  sulSicient,  if  they 
are  to  share  in  the  profits  of  the  business,  after  a  de* 
duction  of  the  losses ;  or,  in  other  words,  that  they 
should  share  in  the  nett  profits  according  to  their 
respective  proportions.  It  is,  therefore,  competent 
for  the  partners  by  their  stipulations  to  agree,  that 
the  profits  shall  be  divided,  and  if  there  be  no  profits, 
but  a  loss,  that  the  loss  shall  be  borne  by  one  or 
more  of  the  partners  exclusively,  and  that  the  others 
shall,  inter  sese,  be  exempted  therefiom.^  So,  the 
proportion,  in  which  they  are  to  share  the   profits,  or 


1  Potbier,  De  Society,  n.  21.    See  Duvergier,  Droit  Civ.  Franc.  Tom. 

5,  n.  13  to  18. 
a  Dig.  Lib.  17,  tit.  2, 1. 30 ;  Potbier,  Pand.  Lib.  17,  tit  3,  n.  a 
s  Collyer  on  Partn.  B.  1,  cb.  1,  §  1,  p.  11, 3d  edit ;  Gow  on  Partn.  ch. 

1,  p.  9, 3d  edit  1837 ;  Bond  v.  Pittard,  3  Meee.  &  Wels.  357,  359 ;  Gil- 

pin  V.  EInderby,  5  Bam.  Sl  Aid.  954. 
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losses,  may  be  varied  at  their  pleasure,  whether  they 
contributed  equally  to  the  common  stock,  or  not ;  and 
die  same  rule  is  applicable  to  the  proportions,  in 
which  they  are  to  bear  the  losses.^  Thus,  they  may 
agree,  that  one  or  more  partners  shall  take  a  greater 
proportion  of  the  profits  than  the  others,  and  shall,  if 
there  be  no  profits,  share  a  less  proportion  of  the 
losses,  or  even  be  wholly  exempted  therefirom.^  The 
reason  of  all  this  is,  that  the  inequality  of  skill,  of 
labor,  or  of  experience,  which  the  different  partners 
may  bring  into  the  particular  business,  may  oot  only 
justify,  but  positively  require  this  inequality  of  eom- 
pensation,  and  of  exemption  firom  loss,  as  a  matter  of 
justice  and  equity  betwfen  the  parties.  And  the  law 
has,  therefore,  wisely  not  prohibited  it ;  but  has  left 
it  to  the  parties  to  exercise  their  own  discretion  in 
these  matters,  taking  care,  that  no  firaud,  imposition, 
or  undue  advantage  is  taken  of  the  odier  side.^  In 
fact,  (as  has  been  well  observed  by  a  learned  writer,) 
by  the  common  law,  the  various  stipulations  and 
provisions  relating  to  the  commencement  of  the  part- 
nership, the  manner,  in  which  the  business  is  to  be 
conducted,  the  space  of  time,  for  which  the  partner* 
ship  is  to  endure,  the  capital,  which  each  is  to  bring 
into  the  trade,  the  proportion,  in  which  the  profits  and 
losses  are  to  be  divided,  the  time  and  manner  agreed 


1  Watson  on  Partn.  ch.  1,  p.  56,  57, 2d  edit. 

s  CoUyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  11,  2d  edit ;  Gow  on  Partn.  ch. 
1,  p.  9,  3d  edit  1837 ;  Gilpin  v.  Enderby,  5  Bam.  &  Aid.  954, 964 ;  Bond 
V.  PitUrd,  3  Mees.  &  Wela.  357, 360 ;  Watson  on  Partn.  ch.  1,  p.  56,  57, 
2d  edit ;  Fereday  v.  Hordem,  Jacob,  R.  144. 

3  See  Pothier,  De  Societe,  n.  18,  19.  See  also  Duvergier,  Droit  Civ. 
Franc.  Tool  5,  n.  13  to  n.  18 ;  Pardessus,  Droit  Comqi.  Tom.  n.  997 ;  Vai^ 
Z^eenwen's  Coram.  B.  4,  ch.  23,  §  IQ. 
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upon  for  setding  the  accounts,  the  powers  and  duties  of 
the  partners,  in  regard  to  conducting  the  business,  and 
entering  into  engagements,  which  may  aflfect  the  part* 
nership,  the  mode,  in  which  the  partnership  maj  be 
dissolved,  together  with  the  various  covenants  adapted 
to  the  circumstances  of  each  particidar  case,  are  purely 
and  entirely  the  subject  of  personal  and  private  agree- 
ment and  arrangement;  and  in  whatever  way  they 
may  ultimately  be  settled,  they  cannot  be  impeached, 
unless  they  interfere  with,  or  contravene  some  rule  or 
principle  of  law.^ 

^  24.  In  the  absence,  however,  of  aU  precise  stipa^ 
lationa  between  the  partners,  as  to  their  respective 
shares  in  the  profits  and  lossey,  and  in  the  absence  of 
all  other  controlling  evidence  and  circumstances,  the 
rule  of  the  common  law  is,  that  they  are  to  share  equali- 
ty of  both ;  lor  in  such  a  case  equality  would  seem  lo 
be  equity.'  And  the  circumstance,  that  each  partner 
has  brought  aii  unequal  amount  of  capital  into  the 
conmion  stock,  or  that  one  or  more  has  brought  in 
the  whole  capital,  and  the  others  have  only  brought  in** 
dustry,  skill,  and  experience,  would'  not  seem  to  fur* 
nish  any  aibstantiitl  or  decisive  ground  of  difference, 
as  to  the  distribution.  On  the  contrary,  the  very 
alenoe  of  the  partners,  as  to  any  particular  stipida-* 
tion,  might  seem  fairly  to  import,  either,  that  there 
was  not,  all  things  considered,  any  real  inequality  in 
the  benefits  to  the  partnership  in  the  case,  or,  that 


&  Gow  on  Partn.  ch.  1,  p.  9, 3d  edit  1837 . 

«  Watson  on  Partn.  ch.  I,  p.  59,  60,  W  edit ;  Collyer  on  Partn.  B.  1,  ch. 
1,  §  2,  p.  105, 106,  2d  edit ;   3  Kent,  Comm.  Lect  43,  p.  28,  4th  edit ; 
Gould  V.  Gould,  6  Wend.  R.  263.    But  aee  Thompson  o.  Williamson,  7 
Bligh,  R.  432 ;  S.  C.  5  Wilson  &  Shaw,  16 ;  2  Moreau  Sl  Carl.  Partidas 
Pt.  5, 1.3,  4,  p.  766, 767. 
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the  matter  was  waived  upoo  grounds  of  good  will,  or 
afiection,  or  liberality,  or  expediency.^  It  is  true, 
that  it  has  sometimes  been  asserted,  that  in  cases  of 
this  sort,  there  is  no  natural  presumption,  that  the 
partners  are  to  share  equally ;  and  that  it  is  a  matter 
of  fact  to  be  settled  by  a  jury,  or  by  a  Court,  ac^ 
cording  to  all  the  circumstances,  what  would  be  a 
reasonable  apportionment.  Thus,  it  was  held  by 
Lford  Ellenbcffough,  that  if  a  father  and  son  should  be 
partners,  no  presumption  would  arise,  that  they  were 
to  share  in  moieties  in  the  absence  of  all  positive 
stipulations ;  but,  that  the  shares  were  to  be  ascertained 
by  a  jury,  if  the  case  were  at  law.*  But  this  doctrine 
was  afterwards  positively  disapproved  of  by  Lord 
Eldon,  who  held,  that  even  in  the  case  of  a  father 
and  son,  who  are  partners,  if  no  distinct  shares  are 
ascertained  by  force  of  any  express  contract,  they 
must  of  necessity  be  equal  partners,  and  are  entitled 
to  moieties.'     However;  it  must  be  still  deemed  an 


1  Collyer  on  Partn,  B.  2,  ch.  1,  §  2,  p.  105  to  p.  107,  ?d  edit ;  3  Kent 
Gomm.  Lect  43|  p.  28,  4th  edit ;  W&tson  od  Partn.  ch.  1,  p.  56  to  p.  60, 
2d  edit ;  Gould  v  Gould,  6  Wend.  R.  263.  See  Van  Lceuwen's  Comm. 
B.  4,  ch.  23,  §  la 

s  Peacock  v.  Peacock,  2  Camp.  R.  45. 

3  Peacock  9.  Peacock,  16  Vea.  49,  56 ;  Farrar  v.  Beawick,  1  Mood.  & 
Rob.  527 ;  Collyer  on  Partn.  B.  1,  ch.  1,  §  2,  p.  105, 106, 2d  edit. ;  Gow  on 
Partn.  ch.  1,  p.  8, 9, 3d  edit  lS!fT ;  2  Bell,  Comm.  R  7.  ch.  1,  p.  614, 615, 
5th  edit — In  Farrar  r.  Beswick,  1  Mood  &  Rob.  527,  Mr.  Justice  Parke 
held  the  same  doctrine  as  Lord  Eldon,  and  said ;  ^  Where  a  partnership 
it  found  to  exist  between  persons,  but  no  evidence  is  given  to  show  in 
what  proportions  the  parties  ere  interested,  it  is  to  be  presumed,  that 
they  are  interested  in  equal  moieties."  It  is  true,  that  in  the  case  of 
Thompson  v.  Williamson,  7  Bligh,  R.  432;  a  C.  5  Wils.  &  Shaw,  16, 
a  doubt  was  thrown  upon  this  doctrine,  as  a  doctrine  of  the  common  law, 
by  Lord  Wynford  and  Lord  Brougham;  but  I  cannot  think,  that  it  is 
successfully  maintained  by  the  reasoning  contained  in  their  opinions. 
Bach  of  these  learned  Judges  admitted  on  that  occasion,  that  if  there  is 
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open   question  in  England,   since  a  recent  decision 

in  the  House  of  Lords  has  questioned,  if  it  has  not 

-  ■     ■     -    - ■  -  .       I . 

nothing  to  guide  the  judgment  of  the  Court  to  give  unequal  shares,  there 
is  no  rule  for  them  to  go  hy,  but  to  give  in  equal  shares.  What  is  this 
but  affirming,  that  in  the  absence  of  all  controlling  circumstances,  lead- 
ing to  a  different  conclusion,  the  presumption  of  law  is,  that  the  partners 
are  to  take  in  equal  shares.  But  it  is  not  an  irresistible  presumption ;  for 
where  there  are  circumstances,  which  demonstrate,  that  the  partners  in 
the  particular  case  did  in  fact  intend,  or  from  the  general  habit  and 
custom  of  their  trade  and  business,  under  the  like  circumstances,  must 
be  fairly  presumed  to  have  intended  to  share  in  a  different  proportion, 
there  is  not  the  slightest  difficulty  in  admitting,  that  the  presumption 
of  law  ought  tx>  yield  to  the  presumption  of  fact,  as  legally  presump- 
tions ordinarily  do  in  other  cases.  And  this  is  what  seems  to  have  been 
intended  by  Lord  Eldon,  in  his  opinion  in  Peacock  o.  Peacock,  16  Yes. 
49,  56 ;  and  was  explicitly  avowed  by  Mr.  Baron  Parke,  in  Farrar  i^.  Bes- 
wick,  (1  Mood  &  Rob.  527.)  The  real  difficulty  lies  in  holding,  that, 
where  there  is  an  inequality  in  the  stock,  or  skill,  or  services,  or  expe- 
rience of  the  different  partners,  any  one  or  more  of  those  circumstances 
alone,  or  in  conjunction  with  other  circumstances,  equally  indeterminate 
and  unequivocal,  should  overcome  the  ordinary  presumption  of  law  of 
equality  of  shares  between  the  partners.  Now,  Lord  EUenborough,  in 
Peacock  v.  Peacock,  2  Camp.  R.  45,  seems  to  have  acted  upon  the 
ground,  that,  in  every  such  -case  of  inequality,  there  was  no  such  pre- 
sivnption  of  law  whatever  to  govern  it ;  but  that  it  was  open  for  the 
jury  to  take  into  consideration  all  the  circumstances,  if  the  suit  were  at 
law,  or  for  the  Court,  if  the  suit  were  in  £quity,  and  to  adjudge  the  pro- 
portions, not  upon  any  supposed  contract  between  parties  actually  estab- 
lished, but  as  it  were  ex  equo  et  bono,  as  upon  a  quantum  meruit  It 
was  in  this  view,  that  Lord  Eldon  seems  to  have  expressed  his  disappro- 
bation of  the  doctrine ;  because  it  assumed  to  overthrow  a  presumption  of 
law,  (and  it  would  not  have  been  materially  different,  if  it  were  a  presump- 
tion of  fact,)  upon  indeterminate  circumstances,  which  might  be  urged 
with  more  or  less  effect  to  a  jury,  but  which  carried  no  certainty,  as  to 
the  positive  intent  or  contract  of  the  parties.  His  Lordship  on  that  oc- 
casion said ;  "  The  father  employed  his  son  in  his  business ;  and,  as  Is 
frequently  done  by  a  father,  meaning  to  introduce  his  son,  the  business ' 
was  carried  on  in  the  name  of  ^  Peacock  and  Co."  ft  appeared  to  me, 
that  the  son,  insisting,  that  he  had  a  beneficial  interest,  must  be  entitled 
to  an  equal  moiety,  or  to  nothing;  that,  as  no  distinct  share  was  ascer- 
tained by  force  of  any  express  contract  between  them,  they  must  of 
necessity  be  equal  partners,  if  partners  in  any  thing.  In  that  view  the 
result  of  the  isspe,  that  was  directed,  appears  to  be  extraordinary.  The 
proposition  being,  that  the  son  was  interested  in  some  share,  not  exceed- 
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shaken  the    doctrine  of   Lord  Eldcm,  and   affirmed 
that   of  Lord  EUenborough.^      In  America  the  au- 


ing  a  moiety,  the  jary  in  some  waj,  upon  the  footing  of  quantum  meruit, 
held  him  entitled  to  a  quarter.  I  have  no  conception,  how  that  principle 
can  be  applied  to  a  partnership*  The  parties,  however,  consider  them* 
selves  bound  by  that  verdict*'  If,  by  the  custom  of  any  particular  trade 
or  business  under  the  like  circumstances,  the  rule  was  general  to  give 
a  fixed  proportion,  as,  for  example,  a  fourth  to  one  partner,  and  three 
fourths  to  another,  on  account  of  the  inequality  of  capital,  or  skill,  or 
experience,  or  age,  or  the  relation  of  parent  and  child,  that  might  prop- 
erly control  the  presumption  of  law ;  for  it  would  amount  to  strong  pre- 
samptive  evidence,  that  the  partners  intended  to  c<mtract  upon  the  usual 
terms.  But  where  there  are  no  such  circumstances,  and  nothing  deter* 
minate  in  the  evidence,  but  all  rests  upon  conjecture,  at  best  admitting 
of  various  force  and  application,  what  ground  is  there  to  presume  a  con^ 
tfaet  for  a  quantum  merjiit?  The  more  reasonable  ground  would  seem 
to  be,  that  the  parties  meant  to  treat  with  each  other  upon  a  footing 
of  equality,  ojr  to  waive  the  inequality,  as  a  matter  of  liberality,  or  boun- 
ty, or  parental  or  filial  aflfoetion,  or  proximity  of  blood  or  personal  friend* 
^ip.  There  seems  also  to  be  very  great  uncertainty  in  the  application 
of  th«  dootrine;  fur  firom  such  indeterminate  and  vague  circumstances 
very  different  conclusions  might  be  drawn  by  different  juries  and  diflbr- 
ont  courts  f  and  it  seems  tu  more  convenient  lo  aaopt  a  general  rate 

of  interpretation  q€  the  intention  of  the  parties,  in  the  absence  of  any 
express  or  implied  agreement  or  usage,  as  to  the  apportionment  of  the 
profits.  Cases  may  indeed  arise,  where  the  presumption  fairly  would  be, 
that  the  parties  were  to  share  the  profits  only  in  moieties,  and  not  the  cap- 
ital ;  as,  for  example,  in  the  case  of  a  partnership  between  a  father  and 
a  son,  where  the  father  supplied  the  whole  capital.  However  this  may 
be,  the  Judges  of  the  Scottish  Court  of  Session  adopted  the  doctrine 
of  Lord  Eldon,  in  the  case  of  Thompson  v.  Williamson,  (7  Biigh,  432; 
S.  C.  5  Wilson  Sl  Shaw,  16 ;  7  Shaw  d&  Dunton,  No.  338 ; )  but  it  was 
overturned  in  the  House  of  Lords  by  the  decision  of  Lords  Wynford  and 
Brougham.  Mr.  Bell  and  Mr.  Erskine  maintain  the  same  doctrine  as 
the  Court  of  Session,  (2  Bell,  Comm.  R  7,  ch  1,  p.  614,  615,  5th  edit; 
Elrsk.  Inst  B.  3,  tit  S,  §  19.)  Nor  does  it  appear  to  me  that  the  doctrine 
of  Lord  Stair,  (I  Stair,  Inst  B.  1,  tit  16,  §  3,)  Is  intended  to  be  different, 
notwithstanding  the  suggestion  of  Lord  Wynford.  In  Gould  v,  Gould, 
(6  Wend.  R.  263,)  the  Court  of  Errors  of  New  York  held,  that,  in  the  ab- 
sence of  all  proof  to  the  contrary,  partners  will  be  presumed  to  be 
equally  interested  in  the  partnership  funds.  See  Harrison  v.  Steny,  5 
Cranch289. 
1  Thompson  v.  Williamson,  7  Blig^,  R.  432;  S.  C.  5  Wils.  Sl  Shaw,  16. 
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thorities,  as  far  as  they  go,  seem  decidedly  to  favor  the 
doctrine  of  Lord  Eldon.^ 

^  26.  The  Roman  Law  promulgates  the  like 
doctrine.  If  no  express  agreement  were  made  by 
the  partners  concerning  their  shares  of  the  profit 
and  loss,  the  profit  and  loss  were  shared  equally  be- 
tween them.  If  there  was  any  such  agreement,  that 
was  to  be  faithfully  observed.  Et  quidem,  (says  the 
Institutes,)  si  nihil  de  partibus  lucri  et  damni  nomina- 
tim  convenerity  CRquales  scilicet  partes  et  in  lucro  et  in 
damno  spectantur.  Quad  si  expresstB  Juerint  partes^ 
hcec  servari  dehent?  So  the  Digest.  Si  non  Juerint 
partes  societati  adjecUB^  €equas  eas  esse  constat.^  This 
also  seems  to  be  the  rule  adopted  into  the  modem 
commercial  law ;  but  then  it  is  received,  not  without 
some  modifications  and  qualifications.'*  Thus,  Vin- 
nius  says,  that  this  doctrine  is  commonly  and  rightly 
understood  to  be  true,  when  the  partners  have  con- 
tflUuTed  ^li  equal  aioouui  to  ihe  capital  stock  ^  fer  if 
they  have  contributed  unequal  amounts,  then  they  are 
to  share  according  to  the  proportions  furnished  by 
each.  Puffendorf  and  Noodt  adopt  the  like  inter- 
pretation;^ although  it  must  be  admitted,  that  there 
are  other  jurists,  who  construe  the  Roman  law  as  in- 


1  3  Kent,  Comm.  LecL  43,  p.  28,  4th  edit;  Gould  v.  Gould,  6  Wend. 
R.263. 

s  Inst  Lib.  3,  tit  26,  §  1 ;  Voet,  ad  Pand.  Lib.  17,  tit  2,  o.  8,  Tom.  1,  p. 
751 ;  Vinn.  Sel.  C^ueat  Juris,  ch.  53, 54 ;  Domat,  B.  I,  tit  8,  §  1,  art  4. 

3  Dig.  Lib.  17,  tit  2,  Lib.  29 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  7. 

^  See  Vinn.  ad  Inst  edit  Heinnecc.  Lib.  3,  tit  26,  §  3,  p.  695,  Comro. ; 
Van  Leeuwen'fl  Comm.  6. 4,  ch.23,  §  10. 

5  Puffendorf  on  Law  of  Nat  and  Nat  B.  5,  ch.  8,  §  1,  2;  Noodt,  Op- 
era, Comm.  ad  Dig.  Lil).  17,  tit.  2, 1. 29,  Tom.  2,  p.  297,  298,  edit  1767. 
But  see  Vinn.  Sel.  Quest  Juris,  ch.  53,  54 ;  Vinn.  ad.  Inst.  Lib.  3,  tit  26. 
§  2.    See  Asso  &  Manuel's  Inst  of  Laws  of  Spain,  B.  2,  tit  15. 
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• 

discriminately  applicable  to  all  cases  whether  of  equal 
or  of  uBequal  contributions,  either  in  capital  or  stock,  or 
in  labor  or  services,  or  in  a  mixed  proportion  of  each.^ 

^  26*  Pothier  himself,  while  he  admits  the  correct- 
ness of  the  general  rule  of  the  Roman  law,  suggests 
some  modifications,  or  rather  qualifications  of  it,  in 
its  actual  application."  Where  each  partner  has  con- 
tributed money  or  effects  of  a  value  fixed  between 
them  at  the  time,  there,  he  says,  that  they  are  to  share 
in  proportion  to  the  value  so  fixed ;  and  that  they 
are  to  share  equally,  only  when  no  such  value  is  fixed. 
Where  the  money  or  effects,  brought  into  the  partner- 
ship, are  so  estimated  at  a  fixed  value,  his  opinion 
is,  that  it  ought  to  make  no  difierence  as  to  the  part- 
ners sharing  in  proportion  to  such  value,  although 
one  may  also  bring  a  higher,  or  peculiar  skill  or  in- 
dustry into  the  firm.^  The  civil  Code  of  France  pro- 
vides, that  the  share  of  each  partner  in  the  profits 
or  losses  is,  in  the  absence  of  any  other  agreement 
in  the  articles  of  partnership,  to  be  in  proportion  to 
what  he  brings  into  the  partnership  funds  ;  and  in  the 
like  case,  if  one  partner  brings  skill  only,  his  share  of 
the  profits  or  losses  is  regulated,  as  if  what  he  brought 
in  had  been   equal  to  that  of  the   partner,  who  has 


1  ftid. ;  Davergier,  Droit  Civ.  Franc.  Tom.  5,  n.  234.  —  Heineccius  pays 
this  beautiful  tribute  to  the  memory  of  Noodt,  speaking  of  his  then  recent 
death;  "Quern  eximium  jure  consul  tarn,  dum  hipc  scribo,  ad  Superos  ex- 
cessisse,  non  sine  dolore  audio.  Mortuum  saltern  nemo  dixerit,  qui  tot 
egregiis  operibus  imniortalem  sibi  gloriam  peperit,  ct  jam  viyus,  quodam- 
modo  interiliit  postQritatL"     Hein.  Yimi.  ad  Inst.  Lib.  3,  tit  26,  §  I,  note. 

«  Pothier,  De  Societe,  n.  15  to  n.  20;  Id.  n.  73. 

3  Pothier,  De  Society,  n.  15  to  n.  21 ;  Id.  n.  73.  See  also  Duvergfier, 
Droit  Civ.  Franc.  Tom.  5,  n.  12,  &  224 ;  Toullier^roit  Civ.  Franc  Tom. 
13,0.411,412. 
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brought  the  least.^  The  Code  of  Louisiana  more 
closely  adheres  to  the  Roman  Law,  and  declares, 
that  when  the  contract  of  partnership  does  not  de- 
termine the  share  of  each  partner  in  the.  profits  or 
losses,  each  one  shall  be  entitled  to  an  equal  share  of 
the  profits,  and  must  contribute  equally  to  the  losses.' 


1  Code  Civil  of  France,  art.  1853. 

s  CodeofLoiii8itiia,(ld25,)artS896.-«Mr.  WafMm  hat  made  some 
remarks  on  this  subject,  which  show  the  difficulty  of  ooaking  a  suitable 
apportionment  of  profits,  in  many  cases,  where  there  is  no  express  agree- 
ment between  the  parties,  and  that  presumptions  of  very  different  force 
and  importance  may  arise  from  the  circumstances,  often  nicely  balancing 
each  other.  ^  But  with  respect  to  the  profit  and  loss,"  (says  he,)  **  to  be 
derived  from  a  partnership,  the  subject  of  which  comprises  the  capital, 
stock  and  interest  of  each  partner  therein,  together  with  the  labor  and 
skill  to  be  employed,  and  the  dirision  thereof,  what  natoraDy  occurs  on 
point  of  distribution  seems  to  be  this,  that  if  each  partner  contributes  an 
equal  proportion  of  capital,  stock,  and  labor,  and  skill,  then  each  must, 
according  to  justice,  receive  an  equal  share  in  the  profit  and  loss ;  but 
where  they  oontribute  unequally,  certain  rules  diould  be  prescribed  ao^ 
cording  to  the  circumstances  of  the  partnership,  for  the  purpose  of  ad- 
justing the  respective  shares  of  all  the  partners.  For  instance,  if  one 
partner  furnishes  labor,  and  the  other  money,  whatever  the  produce  of 
such  partnership  trade  may  amount  to,  it  should  seem  right  to  divide  it, 
after  deducting  the  sum  advanced,  in  the  proportion  of  the  interest  of  the 
money  to  the  wages  of  the  labor,  allowing  such  a  rate  of  interest  as 
money  might  be  borrowed  for  upon  the  same  species  of  security,  and 
such  wages  or  allowance  as  a  skilful  workman  would  be  entitled  to,  for 
the  same  degree  of  labor  and  a  similar  trust,  according  to  the  principle 
laid  down  in  the  civil  law,  which  says,  that  no  man  doubts,  but  that  part- 
nership may  be  entered  into  by  two  persons,  when  one  of  them  only  finds 
money,  inasmuch  as  it  often  happens,  that  the  work  and  labor  of  the  other 
amounts  to  the  value  of  it  and  supplies  its  place.  For  in  partnerships, 
where  on  the  one  side  labor  is  contributed,  and  on  the  other,  only  the 
fue  of  money,  that  partner,  who  contributed  the  money,  does  not  always 
admit  the  other  to  a  share  of  the  principal,  but  only  to  his  share  of  the 
profit,  which  such  labor  and  money  joined  together  might  produce.  And 
if  A  for  instance,  who  furnishes  labor  only,  hath  no  title  to  any  part  of 
the  money  advanced  upon  dissolving  the  partnership,  so  B  alone  should 
be  liable  to  the  risk  of  the  money,  as  owner  thereof;  for  in  such  a  case 
it  is  not  the  money  itMlf,  but  the  risk,  which  it  runs,  and  the  probable 
gain,  which  may  accrue  from  it,  that  are  to  be  compared  with  tiM  labor. 
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§  27.   These  two  ciicumstances,   that  there  is  a 
ity  of  interest  in  the  capital  stock,  and  also 


^1  iniiiiii 


Therefore,  when  the  profits  of  such  a  partnership  are  to  be  shared,  it 
would  be  out  of  all  proportion  hi  point  of  reciprooal  advantage,  if  the 
labor  were  to  be  compared  with  the  principal  som  advanced ;  and  the 
only  fair  criteri<Ni  to  judge  by  is  a  tree  comparison  between  the  value  of 
the  labor  on  one  side,  and  the  risk  and  hazard  which  the  money  ad- 
Taneed  is  exposed  to  on  the  other.  And  perhaps  the  better  way  in 
fixuiing  partnerships  of  this  sort,  is  to  rate  the  risk  of  the  principal,  and 
the  hopes  of  the  profit,  according  to  the  interest,  that  is  generally  given 
fix*  money  so  borrowed  upon  risk.  Supposing,  then,  this  interest  to  be 
£5  per  cent ;  if  one  party  contributes  labor  worth  £50,  and  tlie  other  ad- 
vances £1000  in  money,  each  partner  will  share  equally  of  the  pit>fit 
According  to  tiiis  rale,  if  there  should  be  notbing  gained  by  the  part" 
nenhip  concern,  A.  would  lose  his  labor,  and  B.  his  interest,  wlneh  would 
be  equal  and  just  And  should  the  original  stock  be  diminished,  by  the 
mme  role  A.  loses  only  bis  labor,  whereas  B  would  loses  interest  and 
apart  of  the  principal;  fw  which  eventual  disadvantage  B.  is  compen- 
sated by  having  the  interest  of  his  money  computed  at  five  pounds  per 
cent  in  the  division  of  the  profits,  where  there  are  any.  But  it  sometimes 
happens  in  partnership  concerns,  that  labor  and  money  are  so  blended  or 
interwoven  together,  as  to  give  to  him,  that  oootribuied  only  his  labor,  a 
share  in  the  principal ;  the  labor  contributed  by  one  partner,  and  Ibe 
money  advanced  by  the  other,  being  so  intermixed  as  to  make  one  gen- 
eral mass.  As  for  example,  one  partner  spends  the  money  advanced  by 
him  in  buying  up  unwrought  materials,  and  the  other  furnishes  personal 
skin  and  labor  to  work  them  up  and  manage  them,  which  very  often  hap- 
pens in  large  manufacturing  towns.  Thus,  again,  if  I  supply  a  weaver 
with  £100  to  buy  wool,  and  he  makes  cloth  of  it,  computing  his  labor 
at  £100,  it  is  manifest,  that  here  both  of  us  have  an  equal  interest  in 
the  cloth,  and  when  it  is  sold  the  money  must  be  equally  divided ;  nor 
in  fairness  could  I  deduct  the  £iOO  contributed  at  finst,  and  then  divide 
the  remainder  with  him.  This  rule  obtains  in  other  things  ss  well  as 
money ;  as  when  one  allows  ground  for  a  building;  on  condition  that  he, 
who  builds  thereon,  shall  have  a  moiety ;  or,  when  one  trusts  a  flock  to 
be  fed  on  condition,  that,  if  it  be  sold  witliin  a  limited  time,  <he  money 
•hall  be  proportionably  divided  aimongst  the  pmtners.  Therefore,  the 
profit  or  loss  to  be  derived  from  trade  by  partners  ought  nlways  to  be 
arranged  and  provided  for  at  the  commencement  of  thmr  paatnership,  ac- 
cording to  certain  agreed  proportions.''  Watson  on  Psrt  ch«  1,  p.  57  to 
p.  99, 3d  edit  See  also  on  the  same  paint  Voet,  «d  Pand.  Lib.  17,  tit  2. 
n.  6 ;  and  Yinn.  Sel.  Quest  Jur.  ch.  53,  54 ;  Dovergier,  Droit  Civil 
Fnii9.  n.  944  to  n.  5IB8;  Doranton,  Drok  Civil  Fnm^.  Tom.  17,  n.  415  to 
n.  433;  Potfaier, de  Societift, n.  15  to n.  20;  CoUyer  on  Ptuin*  B.  t^  eh.  1, 

Parin.  4 
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a  community  of  profit  and  loss,  in  the  sense  already 
stated,  in  all  the  partners,  where  they  exist,  are  deci- 


§  2,  p.  106, 107, 2d  edit,  cites  Puffendorf,  Lib.  5,  ch«  8 ;  Van  Leeuwen's 
Comm.  B.  4,  ch.  23,  §  10;  Asso  Sl  ManuePs  Instit  of  Laws  of  Spain,  B. 
2,  tit  15.  Mr.  Rntherforth,  in  his  Ivtitutes,  (B.  1,  ch.  13,  $  32  to  §  36,) 
has  ftdly  discussed  the  sabject ;  and  his  remarks  are  so  just  and  appro- 
priate, that  they  are  here  cited.  ^  In  partnerships  oC  trade,  goods,  or 
money,  or  labor,  under  which  I  include  skill,  or  management,  are  by  the 
consent  of  their  respective  owners,  united  into  one  common  stock.  Each 
partner  has  in  Tiew  a  benefit  to  be  received,  for  a  benefit,  which  hfi 
gives.  The  separate  stock  of  any  of  the  partners  alone  might  be  too 
small  to  trade  with,  in  the  manner  proposed;  or  the  natoro  of  the  under- 
taking may  require  not  only  more  goods  or  more  money  than  any  one  of 
them  could  supply,  but  more  labor  or  more  skill  than  any  one  of  them  is 
equal  to.  The  gain,  arising  from  the  common  stock  of  goods  or  money, 
is  the  price  obtained  for  the  use  of  those  goods  or  money ;  and  the  gain, 
arising  from  their  joint  labor,  is  the  wages  obtained  for  such  labor.  If 
we  consider  the  gain  in  this  view,  it  is  easy  to  determine  what  proportion 
of  it  each  partner  ought  to  receive.  In  whatever  proportion  Uie  use  of 
one  partner's  goods  is  more  valuable  than  the  use  of  the  other  partner's 
goods,  so  much  more  of  the  gain  belongs  to  the  former,  than  to  the  lat- 
ter. I  do  not  mean,  that  in  dividing  the  gain,  any  regard  is  to  be  had  to 
the  particular  share  of  it,  which  arose  accidentally  from  the  goods  con- 
tributed by  this  or  that  partner;  hot  that  after  the  goods  are  united  in  a 
joint  stock  by  agreement,  each  partner  has  a  claim  to  the  gain  arising 
Stcf^itt  in  proportion  to  what  was  the  probable  value  of  the  use  of  his 
'  >fl|^ds,  if  he  had  tradied  with  them  sepsjutely.  And  as  the  probable  value 
^tlle  use  is  in  proportion  to  the  value  of  the  goods  themselves,  each 
partner's  claim  upon  the  gain  will  be  in  the  same  proportion.  In  like 
manner,  where  there  is  a  joint  labor,  since  the  profits  arising  from  it  are 
the  wages  of  that  joint  labor  each  partner  has  a  claim,  not  to  that  par- 
ticular part  of  the  gain,  which  his  labor  eariied,  for  then  it  would  be  no 
partnenhip,  but  to  such  a  comparative  share  out  of  the  common  wages 
or  gain,  as  is  proportional  to  the  value  of  his  labor,  when  compared 
with  the  labor  of  the  other.  As  the  gain  of  each  partner,  so  likewise 
the  loss  of  each  ought  to  be  propoHionable  to  the  value  of  what  he  con- 
tributes. As  much  as  the  goods,  which  .one  partner  contributes,  ex- 
ceed in  their  value  the  goods,  which  the  other  contributes,  so  much 
greater  is  the  claim  of  the  former  upon  the  joint  stock,  than  the  claim  of 
the  latter.  Since,  therefore,  their  respective  claims  upon  the  whole  stock 
are  in  proportion  to  the  share  of  that  stock,  which  came  originally  from 
each  of  them ;  their  claim  upon  each  part  of  the  whole  must  be  in  the 
same  proportion.    And,  consoqnently,  if  any  part  of  the  stock  is  lost, 
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sive,  tbat  the  case  is  one  of  real  partnership  between 
the  parties  themselves.^    But  it  is  not  essential  in  all 


each  partner,  having  a  claim  upon  such  part  lost  in  proportion  to  his 
original  share,  loses  a  claim  in  ^e  same  proportion,  that  is,  the  loss  of 
each  is  in  proportion  to  the  original  share  which  he  contributed  towards 
the  common  stock.  This,  then,  is  the  rule  for  adjusting  the  gain  and 
Ices  in  partnerships,  where  no  express  agreement  has  been  made  to  the 
contraiy.  Each  partner  is  to  receive  such  a  share  of  the  gain,  or  to  bear 
such  a  share  of  the  loss,  as  has  the  same  proportion  to  what  any  other  of 
the  partners  receives  or  bears,  that  the  share  contributed  by  the  former 
has  to  the  share  contributed  by  the  latter.  The  interest  or  claim  of  each 
upon  the  whole  stock  is  in  tliis  proportion ;  and,  consequently,  the  interest 
or  claim  of  each  in  the  increase  or  decrease  of  it,  in  any  part  added  to  it 
by  way  of  gain,  or  in  any  part  taken  from  it  by  way  of  loss,  ought  to  be 
in  the  same  proportion.  If  the  parties  agree,  that  one  of  them  shall  have 
a  share  in  the  gain,  but  shall  bear  no  share  in  the  loss,  the  contract  is  a 
mixed  one :  it  is  partly  partnership,  and  partly  insurance.  As  they  are 
all  of  them  to  have  a  share  in  the  gain,  it  is  partnership ;  but  he  or  they, 
'who  are  to  bear  all  the  loss,  insure  the  principal  stock  of  him,  who  is  to 
bear  none  of  it  To  adjust  the  shares,  which  each  party,  in  such  a  mixed 
contract,  is  to  receive  in  the  gain,  we  are  to  consider,  what  it  is  worth  to 
insure  his  principal,  who  is  not  subject  to  any  loss.  Ana  when  the  value 
of  such  insurance  is  deducted  from  the  whole  gain,  and  assigned  to  those, 
who  were  to  have  borne  all  the  loss,  if  there  had  been  any ;  the  remain- 
ing portion  is  to  be  divided  in  proportion  to  each  party's  share  in  the 
capital  stock.  It  is  generally  maintained  to  be  contrary  to  the  nature  of 
partnerships,  that,  where  a  capital  stock  is  made  by  mutual  consent,  the 
parties  so  forming  a  capital  stock  should  agree,  that  one  of  them  should 
have  all  the  gain,  and  the  other  bear  all  the  loss.  And  certainly  such 
an  agreement  is  contrary  to  the  nature  of  partnership,  if  we  define 
partnership  to  be  a  contract,  which  give  the  parties  a  common  claim 
to  the  joint  stock;  because,  where  they  have  a  common  claim  to 
the  stock,  they  must,  in  consequence,  have  a  common  claim  to  the 
gain  arising  ffoai  it,  and  to  the  losses  sustained  in  it  But  such  an  agree- 
ment, thongh  it  may  be  inconsistent  with  the  nature  of  partnership,  is 
not  inconsistent  with  the  law  of  coomion  justice.  A  man  wants  five  hun- 
dred pounds  capital  stock,  to  enter  upon  a  certain  branch  of  trade ;  he 
has  only  three  hundred  pounds  of  his  own.  I  agree  to  let  him  have  two 
hundred  pounds  to  make  up  his  capital,  upon  condition,  that  he  shall  have 

1  Dob  V.  Halsey,  16  John.  R.  34 ;  3  Kent,  Coam.  Lect  43,  p.  24, 4th 
edit ;  Collyer  on  Parta.  6. 1,  eh.  1,  §  1,  p.  11  to  p»  17;  2d  edit;  Ex  parte 
GeUar,  1  Roae,  R.  297. 
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cases,   to  canstitute    such  a  partnership,    that    both 
should  coucur,  that  is,  that  there  should  exist,  as  be* 


all  the  advantage  arising  from  the  whole ;  that,  if  he  saves  the  whole 
capital,  my  money  shall  be  returned,  but  that  if  any  part  of  it  is  lost, 
I  will  bear  the  loss,  as  far  as  the  two  hundred  pounds,  which  T  have 
advanced.  There  can,  I  think,  be  no  question,  whether  the  law  of  nature 
would  allow  of  such  an  act  of  humanity  as  this.  You  may  say,  that  such 
an  agreement  is  contraiy  to  the  law  of  partnership.  I  grant  it  is,  and 
therefore  am  satisfied,  that  it  should  not  be  called  a  partnership.  I  only 
insist,  that  the  agreement  is  not  contrary  to  the  law  of  nature,  and  leave 
it  to  you  to  call  it  by  what  name  you  please.  Perhaps  you  may  have  no 
name  for  it ;  but  a  contract  is  not  the  more  unlawful  for  wanting  a  name. 
In  partnership,  where  work  is  contributed  on  one  side,  and  money  on  the 
other,  the  partner,  from  whom  the  money  comes,  may  contribute  either 
the  use  only  of  the  money,  or  the  property  of  it  If  he  contributes  only 
the  use  of  it,  and  still  keeps  his  property  in  the  principal,  so  that  the  joint 
stock  is  to  be  considered  as  made  up  of  the  labor  of  one  partner  and  of 
the  use  of  the  other's  money ;  it  is  plain,  that,  supposing  the  principal  to 
be  safe,  it  belongs  to  him,  and  that,  supposing  it  to  be  lost,  he  alone  is  to 
bear  such  loss.  The  other  partner,  who  contributes  woric,  since,  as  th6 
case  is  put,  he  had  no  claim  to  the  principal  money,  or  to  any  part  of  it, 
cannot  be  obliged  to  make  good  any  part  of  that  loss,  or  to  bear  any 
share  in  it.  But  if  he  contributes  the  property  of  his  money,  so  that  the 
joint  stock,  upon  which  each  of  them  has  a  common  claim,  is  made  up  of 
his  principal  money  and  of  the  other's  labor;  then  the  partner,  who 
labors,  has  a  claim  upon  the  principal  money  itself;  and,  consequently, 
whenever  the  partnership  is  dissolved,  if  the  principal  money  or  any  part 
of  it  is  safe,  he  ought  to  have'  a  share  in  it ;  and  if  the  principal  is  lost, 
he  is  a  sufferer  by  losing  such  share.  In  the  former  case,  where  he,  fVom 
whom  the  money  comes,  still  keeps  his  property  in  it,  and  has  a  right  to 
the  whole  principal,  yon  may  ask,  what  it  is,  which  he  contributes.  But 
the  answer  is  obvious.  He  contributes  the  use  of  his  money ;  that  is,  he 
contributes  the  clear  gain,  which  he  might  probably  made  of  it  him- 
self. This,  however,  is  not  all.  He  contributes,  besides  this,  the  hazard 
of  his  principal;  because,  if  the  whole  or  any  part  of  it  shonld  be  lost, 
the  loss  is  his.  In  order,  therefore,  to  adjust  the  share,  which  each  part- 
ner ought  to  have  in  the  gain,  if  there  is  any,  you  are  to  value  the  work 
of  one,  and  the  use  and  hazard  of  the  other's  money ;  and  in  proportion 
to  the  value  contributed  by  each  of  them,  upon  snch  an  estimate,  their 
respective  gains  are  to  be  settled.  In  the  other  case,  where  he,  from 
whom  the  money  comes,  contributes  the  proper^  of  it,  and  the  other 
contributes  his  labor;  in  adjusting  their  respective  shares  of  the  gain, 
yon  are  to  value  the  money  of  one  and  tiie  labor  of  the  other.    And 
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tween  the  parties  themselves,  a  community  or  com- 
munion of  interest  in  the  capital  stock,  and  also  in 
the  profit  and  loss.  For,  if  the  whole  capital  stock, 
embarked  in  an  enterprise  or  adventure,  belongs  to, 
and  is,  bj  agreement,  to  remain  the  exclusiye  prop- 
erty of  one  of  the  parties ;  yet,  if  there  is  a  commu- 
nity of  profit,  or  of  profit  and  loss,  in  the  enterprise 
or  adventure,  between  all  the  parties,  they  will  be 
partners  in  the  profit,  or  the  profit  and  loss  between 
themselves,  as  well  as  to  third  persons,  although  not 
partners  in  the  capital  stock.^  The  one  does  not 
necessarily  include  the  other,  and  therefore  we  are 
carefully  to  distinguish  between  the  cases.  Where 
there  is  a  positive  agreement  between  the  parties  on 
this  point,  that  will  govern ;  where  there  is  no  such 
agreement,  and  no  implication  from  the  circumstan- 
ces of  the  particular  case,  leading  to  a  different  con- 
clusion, there  will  be  presumed  to  be  a  community  of 
interest  in  the  property,  as  well  as  in  the  profit  and 
loss.'  Where  the  property  of  one  partner  only  Is,  by 
agreement,  actually  put  into  community,  as  partner- 
ship property,  there,  in  the  absence  of  any  controll- 
ing stipulations,  the  like  community  in  the  profit  and 
loss  will  be  intended  to  exist  between  the  parties,  as 
incident  to  the  community  of  property.'  But  where 
the  agreement  merely  in  terms  expresses,  that  the 
property  is  fiimished  by  one  partner,  and  the  parties 
are  to  have  a  community  of  interest,  and  share  in  the 


when  the  comparative  values  of  what  each  has  contribated  are  thus  settled, 
their  respective  shares  in  the  gain  are  to  be  in  the  same  proportion.^ 

1  Ex  parte  Hamper,  17  Ves.  404. 

s  CoUyer  on  Partn.  B.  2,  ch.  1,  §  3,  p^  106  to  pw  113,  2d  edit  See 
Blophy  9.  Holmes,  2  Molloy,  R.  1. 

3  Reid  V.  Hollinhead,  4 BaiD.  &  Cksw.867. 

•  4* 
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fMofit  and  I0S89  die  like  inference  is  not  ordinarily  or 
necessarily  dedacible.^  And  accordingly  it  has  been 
keld  at  tlhe  common  law,  that  if  A.  is  the  owner  of 
goods,  and  agrees  with  B.,  that  B.  shall  be  interested 
hi  a  particular  portion  of  the  profit  and  loss  of  the 
adventure  or  voyage  abroad,  in  which  the  goods  are 
to  be  embarked,  such  an  agreement  will  not  alone 
make  A.  and  B.  partners  in  the  goods,  as  between 
themselves,  but  only  partners  in  the  profits,*  But,  if 
the  gcx)d8  themselves  are  purchased  on  joint  accomit, 
or  are  treated  as  a  joint  concern,  or  both  parties  are, 
by  their  agreement,  to  be  interested  therein ;  there, 
a  very  different  tnferenoe  will  arise,  and  the  parties 
will  be  treated  as  partners  in  the  goods,  as  well  as  in 
the  profits  and  losses.'  The  like  doctrine  will  apply, 
where  each  of  the  parties  contributes  labor  and  ser- 
vices and  materials  in  the  manufacture  of  any  2u*tide6 
of  trade,  and  the  articles,  when  made,  are  to  be  equally 
or  proportionably  shared  between  them ;  they  ^1  be 
deemed  partners,  inter  sese ;  for  the  artides  manu&c- 
tored,  and  so  to  be  divided,  may  well  be  deemed  the 
profits  or  losses  of  their  joint  undertaking  and  business. 
It  is  not  a  mere  division  oi  a  capital  stock  jointiy  pur- 
chased ;  but  of  a  capital  stock  in  new  proceeds  or  pro- 
ducts.'* 


1  Collyer  on  Partn.  B.  3,  ch.  1,  {  9;  p.  106  to  p.  U%  3d  editj  Mak  v. 
Glennie,  AU.Sl  Selw.  S40. 

9  Meyer  v.  £Uiupe,5  Tannt  R.  74 ;  Smith  v.  Watson,  d  Barn.  &  Oes. 
401 ;  Collyer  on  Partn.  B.  2,  ch.  1,  §  2,  p.  107  to  p.  113, 2d  edit ;  Heskett 
V.  Blanchard,  4  I^t,  R.  144 ;  Ex  parte  Hamper,  17  Ves.  404;  Mair  v. 
Glennie,  4  M.  &  Selw.  240;  Hall  v.  Leigli,  8  Cranch,  R.  50. 

'  Reid  V.  Hollinahead,  4  Bam.  Sl  Cresw.  867;  Collyer  on  Partn.  B.  2, 
eh.  1,  $2,  p.  112, 113, 2d  edit ;  Ex  parte  Gellar,  1  Roee,  R.  297. 

^  Musier  v.  Tnimpoor,  5  Wend.  R.  274 ;  Everett  v.  Chapman,  6  Conn. 
fU  347;  3Kent,  Conun.  Lect  43,  p.  24, 25, 4th edit 
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^  28.  The  like  distinction  is  reoognised  and  main* 
tained   bj  foreign  jurists.     Puffendorf  says ;  <^  Upon 
breaking  up  of  partnership,  if  each  party  only  con^ 
tributed  money,  it  is  plain,  upon  a  division,  that  each 
must  receive  according  to  his  contribution,     fiut  if 
both  mcmey  and  labor  were  contributed,  it  must  be 
considered    after   what    manner    the  contributicm  or 
odlection  was  made;  for  when  hbor  is  contributed 
cm  one  side,  and  only  the  use  of  money  on  the  other, 
he,  who  contributed  the  money,  dioes  not  admit  the 
other  to  a  share  in  the  principal^  bvt  only  to  his  pio-- 
pcHtion  of   the  gain,  that   might  be    made  of  the 
rncmey  and  labor  joined  togedier.     And  in  this  case, 
as  he,  that  contributed  only  labor,  has  no  tide  to  any 
part  of  the  money,  when  they  break  off  partnership, 
so  the  other  alone,  as  owner,  k  concerned  in  the  risk, 
cbat  the  mcniey  is  exposed  to ;  and  in  such  a  partner- 
ship as  this,  not  the  money  itsdf,  but  the  risk,  that 
it  runs,  and  the  gain,  that  may  be  probably  expected 
from  it,  is  compared  widi  the  labor.^ ''     He  afterwards 
adds ;  ^^  But  sometimes  the  labor  and  money  are  so 
interwoven  together,  as  to  give  him,  that  contributed 
only  his  labor,  a  share  even  in  the  principal ;    the 
labor  of  the  one,  and  the  money  of  the  other,  being 
in  a  manner  united  into  one  mass.    As  when  one 
lays  out  his  money    upon    unwiought    commodities, 
and  anodier  spends  his  labor  in  working  them  up, 
and    managing    them.      Thus,  if   I   give  a  weaver 
£100  to  buy  wool,  and  he  makes  cloth  of  it,  com- 
puting his  labor  at  £100,  it  is  manifest,  that  here  both 
of  us  have  an  equal  interest  in  the  cloth ;  and,  when 


1  Puffendorf  on  Law  of  Nat  and  Nat  B.  5,  ch.  8,  §  9,  by  Kennet,  and 
Baibeync'a  note. 
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it  is  soldy  the  money  must  be  equally  divided.  Nor, 
ought  I  to  subtract  the  money,  that  I  contributed  at 
first,  and  then  divide  the  remainder  with  him."^ 

^  29.  The  like  distinction  is  asserted  by  Pothier. 
"  When  "  (says  he)  "  two  persons  contract  a  partner- 
ship between  themselves,  to  sell  in  common  certain 
goods,  which  befong  to  one  of  them,  and  to  share 
the  proceeds,  it  is  necessary  carefully  to  examine 
what  is  their  intention.  If  the  intention  is  to  put 
the  very  goods  into  partnership,  the  partnership  wiU 
extend  to  the  same ;  and  if  a  part  of  the  goods 
perish  before  the  sale  proposed  by  the  parties  is 
made,  the  loss  will  be  borne  as  a  common  loss.  But, 
if  the  intention  is  to  put  into  partnership,  not  the 
goods  themselves,  but  the  price,  which  shall  be  ob- 
tained therefor,  the  entire  loss  will  fall  upon  the  part- 
ner, to  whom  the  goods  belonged.^  "  And  Pothier  adds, 
that  the  like  rule  will  apply  to  the  case  of  two  mer- 
chants, who  are  associated  for  the  sale  of  merchan- 
dise, which  each  of  them  has  in  his  own  shop.  It  will 
depend  upon  the  nature  of  their  agreement,  as  to 
the  goods  being  brought  into  partnership,  or  only  the 
proceeds,  when  sold,  whether,  if  a  loss  takes  place, 
it  is  to  be  borne  by  bdth,  as  a  common  loss,  or  by  the 
original  owner  only.^  The  Roman  law  was  equally 
direct  and  expressive.  Cum  ires  equas  haberes^  et  ego 
unum,  societatem  toimus,  ut,  accepto  eguo  meo,  gmdri- 
gam  venderesj  et  ex  pretio  quartam  mihi  redderes.    Si 

igitur  ante  venditionem  equus  mens  mortuus  sit^  non 
putare  se^  Celsus  ait^  societatem  manere,  nee  ex  pretio 


1  Faffendorf  on  Law  of  Nat  aad  Nat  B.  5,  ch.  8,  §  2,  hj  Eeonet,  and 
Barbeyrac's  note. 
<  Pothier,  De  Society,  n.  54. 
3  Ibid. 
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eguarum  tuarum  partem  deheri ;  nee  enim  habendiB 
qiiadridgtB^  sed  vendendtB  caitam  sodetatem.  CtBte- 
TUMj  si  id  actum  dicatur  ut  quadriga  Jierety  eaque 
cammunicaretur,  tuque  in  ea  ires  partes  haberes,  ego 
quartamj  nan  dubie  adhuc  sodi  sumus}  We  here 
see  the  distiiiction  clearly  laid  down  between  a  part- 
nership in  the  capital  stock,  and  a  partnership  in  the 
[vofits  or  losses,  arising  from  the  sale.  Ulpian  also 
flays ;  <<  Cciri  sodetatem  et  simplidter  licet ;  et  si  nan 
finerii  distinctum^  mdetur  coiia  esse  univers(»wny  qum 
ex  qu^jsstu  veniunt ;  hoc  esiy  si  quid  lucrum  ex  emptionef 
venditionei  locatione^  conductume^  descendit.^  Vinnius 
has  put  the  same  distinction  in  a  clear  light;  Pos- 
sunt  igitur  duo  soddaiem  sic  cqire^  ut  wms  pecuniam 
conferat^  unde  merces  emantur  et  negotiatio  exerceatur ; 
alter  operam  duntaxai^  qui  profidscatur  ad  merces 
emendasj  em/ot  et  vendaty  ut  He  ddnde  lucrum  comm%h 
ne  sit.  C^eterum  htec  collatio  nan  una  modo  Jit;  nam 
out  opera  confertur  cum  solo  pecunia  usu,  quo  casu 
SOTS  domino  perit,  et  d  salva  estj  domino  salva  est ; 
a/ut  opera  confertur  cum  ipso  dominio  pecunusej  quo 
casu  qui  operam  impendii^  particeps  jit  sortis.  In 
primd  specie  camparaiur  cum  opera  nan  sors,  sed  peri^ 
eulum  amittendee  sortis^  et  lucrufh^  quod  ex  ia  probabil" 
iter  sperari  poterat.  In  altera  openE  pretium  hdbetur^ 
quad  sorti  adjectum,  et  pro  eo«  quod  valet^  in  ipsa 
sorte  partem  habet^  qui  operam  prmstat.^^ 


1  Dig.  Ub.  17,  tit  2,  L  58;  Id.  1.  58,  §  1 ;  Pothier,  Pand.  Lib.  17,  tit.  3, 
n.  522;  Domat,  B.  1,  tit  8,  {  4,  art  14 ;  Collyer  on  Partn.  B.  1,  ch.  2,  §  % 
p.  109,  lid  edit 

•  Dig,  Lib.  17,  tit  2,  L  7;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  20;  Domat, 
B.  1,  tit  8,  §  3,  art  2. 

3  Turn,  ad  inst  Lib.  3,  tit  26,  §  2,  n.  3,  p^  GR7. 
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CHAPTER  IV. 

PARTNERSHIP  AS  TO  THIRD  PERSONS. 

^  30  In  considering  the  question,  when  and  under 
what  circumstances  a  partnership  may  exist,  as  to 
third  persons,  although  not  between  the  parties 
themselves,  we  are  led  to  the  remark,  that  there  may 
be  a  community  of  interest  in  property,  without  any 
community  in  the  profits  thereof,  as  wdl  as  a  conoh 
munity  of  interest  in  the  profits,  without  any  com- 
munity in  the  property,  out  of  which  they  are  to  arise. 
The  absence  of  both  ingredients  is  necessarily  de- 
cisive, that  no  real  partnership  exists.  But  a  nice 
and  difficult  question  may  arise,  and,  indeed,  often 
does  arise;  When  and  under  what  circumstances, 
notwithstanding  the  absence  of  one  <^  these  ingre* 
dients,  the  presence  of  the  other  will  still  be  deemed 
to  create  a  partnership  between  the  parties  them- 
selves ;  or,  if  not  between  themselves,  yet  it  will  be 
deemed  to  exist,  as  to  third  persons.^  It  may  be 
laid  down  as  a  general  rule,  that  in  all  such  cases  no 
partnership  will  be  created  between  the  parties  them- 
selves, if  it  would  be  contrary  to  their  real  intentions 
and  objects.  And  none  will  be  created  between 
themselves  and  third  persons,  if  the  whole  transac- 
tions are  clearly  susceptible  of  a  different  interpre- 
tation, or  exclude  some  of  the  essential  ingredients  of 

^  See  Gibson  o.LAipton,  9  Bing.  R.  297 ;  Post  o.  Kimberley,  9  John.  R. 
470 ;  Geddes  v.  Wallace,  2  Bligh.  R.  270;  Hazard  v.  Hazard,  1  Stoiy, 
R.  371.  See  1  Smith,  Lead.  Gas.  p.  504,  &c.  2d  edit  note  to  Waugh  v. 
Garver;2H.B1.235. 
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partnership.  Thus,  for  example,  as  has  been  already 
intimated,  if  two  persons  should  agree  to  purchase 
goods  on  joint  account  in  certain  proportions,  with- 
out any  intention  to  sell  them  on  joint  account,  or  to 
be  jointly  concerned  in  the  future  sale,  this  will  give 
them  a  community  of  interest  in  the  property,  when 
purchased;  but  will  not  make  them  partners ;  and  they 
will  be  joint  tenants  or  tenants  in  common  thereof, 
according  to  circumstances.^  And  it  will  make  no 
difierence,  whether  the  purchase  is  made  in  their  joint 
names,  or  in  the  name  of  one  of  them,  or  through 
the  instrumentality  of  an  agent.'  In  cases  of  this 
sort  one  essential  ingredient,  that  of  a  communion  of 
profit  and  loss,  is  wanting.^  Upon  similar  principles, 
if  two  persons  agree  to  do  a  particular  piece  of 
^work,  but  the  money  received  for  the  work  is  not  to 
be  employed  on  their  joint  account,  or  for  their 
joint  benefit,  the  persons  so  contracting  are  not 
partners,  but  merely  joint  contractors/  So,  if  two 
joint  owners  of  merchandise  should  consign  it  to  the 
same  consignee  for  sale,  informing  him,  that  each 
owns  a  moiety  thereof,  and  should  give  him  separate 
and  distinct  instructions,  each  for  his  own  share,  as 
to  the  sales  and  returns,  they  would  not  be  partners 


1  Ante,  §  3;  3  Kent,  Comm.  Lect  43,  p.  25, 26;  Coope  v.  Eyre,  1  H. 
Black.  37 ;  Gow  on  Portn.  ch.  1,  p.  10, 11,  dd  edit ;  Id.  ch.  4,  p.  153, 154 ; 
Smith  V.  Watson,  2  Barn.  &  Cresw.  401 ;  Harding  v.  Foxcroft,  7  Greenl. 
76 ;  Jackson  v.  Robinson,  3  Mason  R.  76. 

3  3  Kent,  Comm.  Lect  43,  p.  25,  26;  Hoare  v.  Dawes,  Doug.  R.  371 ; 
Coope  V.  Eyre,  1  H.  Black.  37;  Post  v.  Rimberley,  9  John.  R.  470; 
Holmes  v.  United  Insur.  Co.  2  John.  Cas.  329 ;  Harding  v.  Foxcroft,  6 
Greenl.  R.  76. 

3  Coope  V.  Eyre,  1 H.  Black.  37 ;  Gow  on  Partn.  ch.  1,  p.  10,  3d  edit ; 
CoUyer  on  Paitn.  B.  1,  ch.  I,  §  1,  p.  11  to  p.  15, 2d  edit ;  Gibson  v.  Lop- 
ton,  9  Bing.  R.  297. 

4  Collyer  on  Partn.  B.  1,  ch.  1,  $  1,  p.  15, 16, 2d  edit. ;  Finckle  v.  Sta- 
cey,  Sel.  Cat.  in  ch.  9. 
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in  the  adventure;  but  each  would  be  deemed  enti* 
tied  to  a  separate  account,  and  a  separate  action 
against  the  omsignee,  if  he  should  disobey  his  own 
orders.^ 

^  31.  But  cases  may  nevertheless  occur,  where  a 
community  of  interest  in  the  property  may  draw  after 
it  the  establishment  of  a  partnership  between  the 
parties,  ahhough  a  sale  of  the  property  for  the  joint 
profit  may  not  be  contemplated  by  the  parties. 
Thus,  asv  in  the  example  already  suggested,  if  two 
persons  shoidd  agree  together,  to  furnish  an  eqosd 
quantity  of  materials  to  manufacture  articles  of  a  par- 
ticular description,  and  to  employ  their  mutual  skill, 
labor,  and  services,  in  manufacturing  the  articles; 
and  then  the  articles  were  to  be  equally  divided  be*- 
tween  them,  and  sold  by  each  on  his  separate  ac- 
count, there,  a  partnership  in  the  property  and  man- 
ufactured articles  would  be  deemed  to  exist.^ 

^  32.  On  the  other  band,  there  may  be  a  commu- 
nity of  interest  in  the  profits  between  the  parties, 
without  any  community  of  interest  in  the  property 
itself.  But  this  participation  in  the  profits  will  not 
(as  we  have  seen^)  create  a  partnership  between  Ae 


1  Hall  V.  Leigh,  8  Cranch,  50 ;  Jackson  v.  RobinfKxi,  3  Mason,  R.  138. 

9  Ante,  §  27 ;  Musier  v.  Trumpour,  5  Wend.  R.  374 ;  Everett  o.  Chap> 
roan,  6  Connect  R.  347;  Bond  v.  Pittard,3  Mees.  &  Welsh.  357;  3 
Kent,  Comoi.  Lect  43,  §  34, 35,  36, 4th  edit    See  also  Jordan  v.  Wilkins, 

Wash.  Cir.  R.  48a 

3  Ante,  §  37, 38;  Hazard  v.  Hazard,  1  Story,  R.  371.  In  this  case  the 
Court  said ;  '*  Now,  upon  the  pcHnt,  whether,  there  was  a  partnership  or  not 
between  these  parties  in  the  fdctoiy  business,  under  the  agreement,  it  is  nec- 
essary to  take  notice  of  a  well  known  distinction  between  cases,  where,  as  to 
third  persons,  there  is  held  to  be  a  partnersiiip,  and  cases  where  there  is  a 
partnership  between  the  parties  themselves.  The  former  may  arise  between 
the  parties  by  mere  operation  of  law  agfainst  the  intention  of  the  parties; 
whereas,  the  latter  exists  only  when  such  is  the  actual  intention  of  the  par- 
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parties  themselves,  M  to  die  property,  ds  WeH  as  the 
profits,  ccmtrary  to  their  inteotions.^    Nor  will  it  lie- 


ties.  Thus,  if  A  and  B  should  agree  to  carry  on  business  for  their  joint  prof- 
hSf  and  to  divide  the  profits  equally  between  &em,  bat  B  should  besfa}!  the 
losses,  aad  ^houldagree,  that  tbert  slioold  be  wo  partnership  between  tham ; 
as  to  third  persons  dealing  with  the  firm,  tkey  would  be  held  partners,  al- 
though tntar  iestf  they  would  be  held  not  to  be  partners.  This  distinction  is 
•ften  taken  in  the  authorities.  It  was  veiy  folly  disenssed  and  lecogtted 
in  Carver  v.  WMgh  (2  H^BU  235)  ;  Cheap  v.  Qramond  (4  Barn,  dt  Aid. 
063);  Peacock  9.  Peacock  (16  Ves.  49);  Ex  parte  Hamper  (17  Yes.  404); 
Ex  parte  Hodgkinson  (19  Ves.  291);  £x  parte  Langdate  (l8  Ves.  dOOf; 
Teaeh  0.  Tench  (6  Madd.  R.  145,  mM) ;  Hesketh  t.  Blaliehard  (4  East 
R.  144)^  liuaagr  v.  Whitney  iW  Johns.  R.  226);  Dob  «.Ha]8ey  (16  Johns. 
R.34). 

^  The  question  before  us  is,  not  as  to  the  liability  to  third  persons ;  but 
it  is  solely,  whether  between  themselves  the  agreement  was  intended  to 
create  and  did  oieate  a  partnership,    I  have  looked  over  the  agreement 
carefully,  and  my  opinion  is,  that  no  partnership  whatsoever  was  intended 
between  the  parties ;  but  that  Benjamin  Hazard  was  to  be  employed  as  a 
mere  superintendent,  and  not  as  a  partner ;  and  was  to  be  paid  the  stipu^ 
lated  portion  of  the  profits  for  his  services  as  superintendent    This,  it  is 
said,  in  the  agreement,  was  to  be  the  sole  reward  of  his  services ;  and,  if 
there  were  no  profits,  then  he  was  to  submit  to  lose  the  value  of  his  ser- 
vices.   It  is  not  any  where  said  in  the  agreement,  that  the  parties  are  to  be 
partners  in  the  business ;  nor  that  Benjamin  Hazard  is  to  pay  any  part  of 
the  losses.    But  language  is  used,  from  which,  I  think,  it  may  fairly  be  ii>- 
fenred,  as  the  full  understanding  of  the  parties,  that  the  whole  capital 
stock  was  to  be  held  by  T.  R.  Hazard,  as  bis  sole  and  exclusive  property, 
and  that  the  stock  was  to  be  furnished  hy  him,  and  the  proceeds  thereof 
was  to  be  delivered  and  sold  by  him,  and  charged  to  him,  as  his  individual 
property,  and  debts  and  credits.    Now,  if  this  be  so,  there  is  no  pretence 
to  say,  that  the  parties  intended  a  partnership.    A  mere  participation  in 
the  profits  will  not  make  the  parties  partners  inter  sese^  whatever  it  may  do 
as  to  third  persons,  unless  they  so  intend  it    If  A  agrees  to  give  B  one 
third  of  the  profits  of  a  particular  transaction  in  business^for  his  labor  and 
services  therein,  that  may  make  both  liable  to  third  persons  as  partners ; 
but  not  as  between  themselves.    This  was  the  very  point  adjudged  in  Hes- 
keth  V.  Blanchard(4  East,  144),  where  Lord  Ellenboroughsaid;  'The  dis- 
tinction taken  in  Waugh  v.  Carver  and  others,  applies  to  this  case.    Quooi 
third  persons  it  was  a  partnership^  for  the  plaintiff  was  to  share  half  the 
ptofits.    But,  as  between  themselves,  it  was  only  an  agreement  for  so 

1  Wish  V.  Small,  1  Camp.  ft.  381,  note;  Dry  «.  BoiireD,  1  CampL  R. 
339, 330;  Mair  v.  Glennie,  4  Maale  &.  Selw.  240 ;  peit,H^>  42L 
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cessarily  create  such  a  partnership  in  all  cases,  as  to 
third  persons.  The  various  cases,  in  which  a  part- 
nership may  exist,  as  to  third  persons,  although  not 
between  the  parties  themselves,  will  presently  come 
under  our  consideration  ;^  and  therefore,  what  is  here 
said,  will  principally  respect  the  question,  «when  no 
partnership  is  created  either  way.  Thus,  if  a  party 
has  no  interest  whatsoever  in  the  capital  stock,  and 
as  between  himself  and  the  other  parties,  has  also 
no  rights  as  a  partner,  or  no  mutuality  of  powers  and 
duties,  but  is  simply  employed  as  an  agent,  and  is  to 
receive  either  a  given  sum  out  of  the  profits,  or  a 


much,  as  a  compenflation  for  the  plaintiff's  trouble  and  for  lending  R.  his 
credit'  The  same  doctrine  was  fully  recognized  in  Muzzy  v.  Whitney 
(10  Johns.  R.  936). 

^  It  is  not  necessary  in  the  present  case,  to  decide,  whether  Benjamin 
Hazard  was,  under  the  agreement,  a  partner  as  to  third  persons.  That 
question  may  be  left  for  decision,  until  it  shall  properly  arise  in  judgment 
And  before  it  is  decided,  it  might  be  necessary  to  examine  a  very  nice  and 
curious  class  of  cases,  standing,  certainly,  upon  a  very  thin  distinction,  if 
it  is  a  clearly  discernible  distinction,  between  cases  of  partnership,  as  to 
third  persons,  and  cases  of  mere  agency,  where  the  remuneration  is  to  be 
by  a  portion  of  the  profits.  This  distinction  is  alluded  to  by  Lord  Eldon, 
in  Ex  parte  Hamper  (17  Ves.  404),  and  by  Lord  Chief  Justice  Abbott  in 
Cheap  V.  Cramond  (4  Bam.  &  Aid.  6G3,  670).  In  the  latter  case,  the 
Chief  Justice  said ;  '  Such  an  agreement  is  perfectly  distinct  from  the 
cases,  put  in  the  argument  before  us,  of  remuneration  made  to  a  traveller, 
or  other  clerk  or  agent,  (in  proportion  to  the  profits),  by  a  portion  of  the 
sums  received  by  the  master  or  principal,  in  lieu  of  a  fixed  salary,  which 
is  only  a  mode  of  payment  adopted  to  increase  or  secure  exertion.'  It  was 
also  acted  upon  in  Muzzy  v.  Whitney  (10  Johns.  R.  226) ;  Dry  v.  Boswell 
(1  Camp.  R.  329) ;  Wish  v.  Small  (Tbid.  note) ;  Benjamin  v.  Porteus,  (2 
H.  Bl.  590) ;  and  Wilkinson  v.  Frazier  (4  Esp.  R.  182) ;  and  Mair  v. 
Glennie  (4  Maule  &.  Selw.  240, 244). 

*(  My  judgment  is,  that  in  the  present  case  the  parties  never  intended 
any  partnership  in  the  capital  stock ;  but  a  mere  participation  of  interest 
in  the  profits ;  and  that  the  one  third  or  one  fourth  of  the  profits,  allowed 
by  the  agreement  to  Benjamin  Hazard,  was  merely  a  mode  of  paying  him 
as  agent  for  his  superintendency  of  the  factories." 

I  Post,  $  53  to  70. 


CU.  lY.]  AS    TO   THIRD   PERSONS.  51 

proportion  of  the  profits,  or  a  residuum  of  the  profits 
bejond  a  certain  sum,  as  a  compensation  for  his  la- 
bor and  services,  as  agent  of  the  concern,  and  not 
otherwise ;  he  will  not  be  deemed  a  partner  in  the 
concern  firom  that  fact  alone ;  not  a  partner  with  the 
others  inter  sese^  for  that  would  be  contrary  to  their 
intentions  and  objects ;  ^  nor  as  to  third  persons,  be- 
cause the  transaction  admits  of  a  different  interpre- 
tation, and  may  justly  be  deemed  a  mere  mode  of 
ascertaining  and  paying  the  compensation  of  an  agent, 
as  in  a  naked  case  of  agency.  In  such  a  case,  it 
may  be  properly  enough  said,  that  the  agent  is  entitled 
to  a  share  or  portion  in  the  profits,  liquidated  or  unli- 
quidated, and,  therefore,  that  he  has,  in  a  certain  sense, 
a  community  of  interest  therein,  with  the  actual 
partners.  But  he  does  not  participate  therein  as  an 
owner  pro  tatUo^  or  as  possessed  thereof  per  my  et 
per  ioiUy  or  as  clothed  with  the  rights,  and  powers, 
and  duties  of  a  partner.  He  has  only  a  limited  inter- 
est therein,  either  as  entided  to  a  fixed  sum,  to  be 
paid  out  of  the  profits,  or  as  entided  to  a  lien  therein, 
or  as  possessed  of  an  undivided  portion  thereof,  as  a 
tenant  in  common. 

§  33.  The  distinction  between  the  cases,  where  a 
participation  in  the  profits  will  make  a  man  liable  to 
third  persons,  as  a  partner,  or  not,  is  sometimes  laid 
down  by  elementary  writers  in  difierent  language. 
Thus  it  has  been  said  by  a  learned  writer ;  "  A  dis- 


1  Gow  on  Partn.  cL  1,  p.  10, 11;  Geddes  v.  Wallace,  2  Bligfa,  R.  (O.  S.) 
370;  BeDJaroin  v.  Porteua,  3  H.  Black.  590 ;  Dry  v.  Boawell,  1  Camp.  R. 
329,  330;  Wiah  v.  Small,  1  Camp.  R.  331,  note;  Ex  parte  Watson,  19 
Yea.  461 ;  Mozzy  v.  Whitney,  10  John.  R.  226 ;  Turner  v.  Bissell,  14 
Pick.  R.  192.  See  Garey  v.  Pike,  10  Adolp.  &.  Ellis,  512 ;  poet,  §  33  to 
36»  38,39, 40. 
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tinction,  however,  pnevails  between  an  interest  in  the 
profits  themfielves,  as  profits^  and  the  payment  of  a 
given  sum  of  money  in  pooportion  to  a  given  quan^ 
turn  of  the  profits,  as  the  reward  of,  and  as  a  com- 
pensation for  labor  and  services."^  Another  learned 
writer  has  expressed  himself  in  the  following  'terms ; 
^f  In  order  to  constitute  a  communion  of  profit  be-* 
tween  the  parties,  the  interest  in  the  prc^t  must  be 
mutual,  that  is,  each  person  must  have  a  specific  in*- 
terest  in  the  profits,  as  a  principal  trader.  He  is  not  a 
partner,  if  he  merely  receives  out  of  the  profits  a 
compensation  for  his  trouble,  in  the  character  of  an 
agent  or  servant  of  the  concern.''* 

§  34,  The  distinction,  as  thus  presented,  does  cer*- 
tainly  wear  the  appearance  of  no  small  subdety  and 
refinement,  and  scarcely  meets  the  mind  in  a  clear 
and  unambiguous  form;^  for  the  question  must  still 
recur;  when  may  a  party  poperly  be  said  to  have 
*^  an  interest  in  the  profits,  as  profits  ?"  When  also 
v»y  it  iNX>perly  be  said,  that  ^^the  interest  in  the 
profits  is  mutual,"  and  that  ^<  each  person  has  a  spe-* 
cific  interest  in  the  profits,  as  a  principal  trader  ?^^ 
No  absolute  test  is  given  to  distinguish  the  cases  from 
each  other,  and  it  is  not  (^sy  to  grasp  it,  when  stated 
ill  9Q  abstrai^t  a  form.  The  true  meaning  of  the  lan- 
guage, <<  an  interest  in  the  inxifits,  as  profits^^^  (which 
has  probably  been  borrowed  ftom  the  subde  and 
refined  statement  of  an  eminent  judge,)^  seems  to  be, 
that  the  party  is  to  participate,  indirectly  at  least,  in 


1  Gow  OQ  Partn.  cb.  1,  p.  18,  dd  edit 

•  CoUyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  17, 18,  2d  edit 

3  Collyer  oq  Partn,  B,  1,  cb.  1,  §  J,  p.  23, 24  edit 

4  .Lord  Eldon. 
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the  losses,  as  well  as  in  the  profits,  or,  in  other  words, 
that  he  is  to  share  in  the  nett  profits,  and  not  in  the 
gross  profits.^  If  he  is  to  share  in  the  nett  profits, 
which  supposes  him  to  have  a  participation  of  profit 
and  loss,  that  will  constitute  him  a  partner ;  if  in  the 
gross  profits,  then  it  will  be  otherwise.*  Thus,  where 
an  agreement  was  made  between  the  owner  of  a 
lighter,  and  B.,  a  lighter-man,  that,  in  consideration  of 
his  working  the  lighter,  he  should  have  half  her 
gross  earnings,  it  was  held  to  be  only  a  mode  of  pay- 
ing B.  wages  for  his  labor,  and  not  a  partnership; 
but,  that  if  the  profits  were  to  be  equally  divided  be^ 
tween  them,  there  the  participation  of  the  parties  of 
the  profit  and  loss  would  make  the  agreement  a  partner- 
ship.' 

^  35.  Lord  Eldon  has  adverted  to  the  like  dis- 
tinction, and  disapproved  of  it  in  strong  terms.  On 
one  occasion  his  Lordship  said ;  "  The  cases  have 
gone  fiirther  to  this  nicety,  upon  a  distinction  so  thin, 
that  I  cannot  state  it  as  established  upon  due  con- 

^ b _^^ _ 

1  Pa«t,$5& 

9  Bond  V.  Pittard,  3  Mees.  &  Welsh.  357;  S.  C.  1  Tyrw.  &  Grang.  R. 
848;  poet,  §  290,and  note;  poet,  §42,  4a 

'  Dry  V.  Boewell,  1  Camp.  R.  999, 330;  Cheap  v.  Gramond,  4  Barn.  & 
Aid.  663, 670.  See  also  Waugh  v.  Carver,  2  H.  Bl.  235,  246, 247 ;  SaviUe 
r.  Rohertson,  4  Term  R.  720 ;  Bond  v.  Pittard,  3  Mees.  &  Welsh.  R.  357. 
See  also  CuUer  v.  Winsor,  6  Pick.  R.  335 ;  Bailey  o.  Qark,  6  PicL  R. 
372;  Turner  9.  Bissell,  14  PicL  R.  103;  Chase  v.  Bairett,  4  Paige,  R. 
148, 159;  a  P.  Pearaon  v.  Shelton,  1  Mees.  &.  Wels.  504 ;  S.  C.  Tyrwh. 
&  Grang.  848 ;  post,  §  53  to  69, 220.  —  In  this  case  the  distinction  is  clear- 
ly pointed  out  between  participation  in  the  gross  profits  and  participation 
in  the  nettprofits.  See  post,  §  220,  note.  See  1  Smith  Lead.  Cas.  p.  504, 
9d  edit  note  to  Waogh  v.  Carver,  2  H.  Bl.  235.  The  case  of  Thompson 
9.  Snow,  4  Greenl.  264,  seems  to  be  contrary ;  for  it  makes  no  distinction 
between  sharing  the  nett  earnings  and  sharing  the  gross  earnings ;  post, 
44,  and  Reynolds  v,  Toppan,  15  Mass.  R.  370  See  also  Loomis  v.  Mar- 
shall, 12  Conn.  R.  69 ;  poet,$45. 
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^deration;  that  if  a  trader  agrees  to  pay  another 
person,  for  his  labor  in  the  concern,  a  sum  of  monej, 
aren  in  proportion  to  the  profits,  equal  to  a  certain 
share,  that  will  not  make  him  a  partner ;  but,  if  he 
has  a  specific  interest  in  the  profits  themselves,  99 
profits,  he  is  a  partner*"^  On  another  occasion,  h^ 
said,  referring  to  the  4ase  before  him,  ^  That  it  was 
impossible  to  saj,  that  as  to  third  persons,  thej  (the 
parties)  were  not  partners,  the  ground  being  settled, 
that  if  a  man,  as  a  reward  for  his  labor,  chooses  to 
stipulate  for  an  interest  in  the  profits  of  a*  business, 
instead  of  a  certain  sum  proportioned  to  those  profits, 
he  is,  as  to  third  persons,  a  partner ;  and  no  arrange-^ 
ment  between  the  parties  themselvea  could  prevent 
it.''» 

^  36.  But  however  nice  the  distincticm  may  b^  in 
itself,  and  however  difficult  it  may  be  suecessfiitty  to 
apjdiy  it  to  the  circumstances  of  particular  cases,  it  is 
by  no  means  clear,  that  there  ia  not  a  very  just  and 
satisfactCNry  foundation,  cm  which  it  may  ytfH  restt^ 
The  question  in  all  this  class  of  cases  is  first  to  arrive 
at  the  intention  of  the  parties  inter  sese ;  and  second- 
ly, if  between  themselves  there  is  no  intention  to  cre**^ 
ate  a  partnership,  either  in  the  capital  stock,  or  in 
the  profits,  whether  there  is  any  stubborn  rule  of  law. 


I  En  parte  Hunper,  17  Yes.  404;  Cpllyer  on  Porta.  B.  1,  ch.  1,  $  1,  p, 
23, 24, 2d  edit ;  Ex  parte  Watson,  19  Ves.  461 ;  Turner  o,  Bissell,  14 
Pick.  192 ;  Loomi?  v>  Mushall,  12  Conn.  R.  69 ;.  1  Smith  Lead.  Caa.  504* 
iiole2. 

s  £j(  pwte  RQwlandion,  1  Rote,  R.  89, 91, 92 ;  Collyer  on  Partn.  R  1, 
ch.  i,  $  1,  p.  24  to  p.  29,  2d  edit ;  £x  parte  Langdale,  18  Yea.  30a  Se^ 
also  the  remarks  of  Mr.  Chief  Justice  Gibson  in  Miller  «,  Bartlett,  1$ 
Serg.  &  R.  137.  8e^  Hazard  o.  Hazard,  1  Stoiy,  R.  371  Iq  376  j  ante,  § 
32,  note 

s  See  3  Kent,  Comm.  Leet  43,  p.  33, 34, 44i  edit 
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yvidch  will  nevertheless,  as  to  thiid  persons,  make  a 
mere  participation  in  the  profits  conclusive,  that  there 
is  a  partnership.  If  there  is  any  such  rule  of  law,  the 
next  inquiry  is,  as  to  the  nature,  and  foundation,  and 
true  extent  thereof.  Now,  it  is  incumbent  upcm  those, 
who  insist,  that  a  partnership  exists  between  the  par- 
lies, as  to  third  persons,  by  mere  operati<m  of  law,  in 
opposition  to  their  own  intention,  to  establish,  that  in 
the  given  case,  under  all  the  circumstances,  there  b 
such  a  rule,  and  that  it  is  strictly  applicable.  What 
then  is  the  rule  of  law  relied  on  for  the  purpose? 
It  is  said,  that  the  true  criterion  is,  whether  the  par- 
ties are  to  participate  in  profit;^  or,  according  to  .the 
language  used  on  another  occasion,  <^  Every  man,  who 
has  a  share  in  the  profits  of  a  trade,  ought  also  to 
bear  his  share  c^  the  loss,  as  a  partner."^  In  a  just 
sense,  this  language  is  sulBSciently  expressive  of  the 
general  rule  of  law ;  but  it  is  assuming  the  very  point 
in  controversy,  to  assert,  that  it  is  universally  true,  or 
that  there  are  no  qualifications,  or  limitations,  or  excep- 
tions to  it.  On  the  contrary,  the  very  cases  alluded 
to  by  Lord  Eldon,  in  the  clearest  terms  establish, 
that  such  qualifications,  limitations,  and  exceptions 
do  exist;  and  are  either  contemporaneous  with  the 
promulgation  of  the  general  rule,  or  are  necessary  to 
its  just  application  and  use.  It  is,  therefore,  far  from 
being  universally  true,  that  a  mere  participation  in 
the  profits,  constitutes  the  party  a  partner ;  at  most, 
it  is  true  only  sub  modo.     Indeed,   as  an  original 


1  Lord  Eldon  in  Ex  parte  Langdale,  18  Ves.  300. 

*  Grace  v.  Smitli,  2  W.  BlacL  R.  998, 1000 ;  Ex  parte  Hamper,  17  Yen. 
404 ;  Ex  parte  Watson,  19  Vee.  461 ;  Waugh  ».  Carver,  2  H.  Black.  247; 
Tdner  v.  Bbsell,  14  Pick.  R.  192. 
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question,  it  might  admit  of  very  grave  doubt,  wheth- 
er it  would  not  have  been  more  convenient,  and 
more  conformable  to  true  principles,  as  well  as  to 
public  policy,  to  have  held,  that  no  partnership  should 
be  deemed  to  exist  at  all,  even  as  to  third  persons, 
.unless  such  were  the  intention  of  the  parties,  or  unless 
they  had  so  held  themselves  out  to  the  public^  But 
the  common  law  has  already  settled  it  otherwise  ;  and 
therefore  it  is  useless  to  speculate  upon  the  sulject.' 


1  See  the  renuurka  of  Mr.  Chancellor  Walworth,  in  Chaae  o.  Barrett,  4 
Paige,  R.  148, 159, 160 ;  post,  §  48,  49. 

3  The  ground,  upon  which  the  participation  in  the  profits  of  a  trade 
although  no  partnership  is  intended  to  exist  between  the  parties,  shall  make 
them  partners,  as  to  third  persons,  is  thus  stated  by  Lord  Chief  Justice  De 
Grey,  in  Grace  v.  Smith,  (2  W.  Black.  998, 1000).  "  Eveiy  man,  who  has 
a  share  of  the  profits  of  a  trade,  ought  also  to  bear  his  share  of  the  loss. 
And  if  any  one  takes  part  of  the  profits,  he  takes  a  part  of  that  fund,  on 
which  the  creditor  relies  for  his  payment  If  any  one  advances  or  lends 
money  to  a  trader,  it  is  only  lent  on  his  general  personal  security,  and  yet 
the  lender  is  generally  interested  in  those  profits.  He  relies  on  them  for 
repayment"  Now,  to  say  the  least  of  it,  this  reasoning  is  very  artificial ; 
for  if  the  creditor  trusts  to  the  personal  security  of  his  debtor  generally, 
for  advances  made,  or  goods  sold,  and  he  has  no  lien  on  the  property  or 
profits  of  the  trade  for  repayment,  it  seems  difficult  to  perceive,  why  other 
persons  should  be  liable  to  him  on  account  of  their  receipt  of  a  portion  of 
the  profits,  there  being  no  privity  of  contract  and  no  partnership  existing 
in  the  advances  of  money  or  goods  sold  between  the  parties.  Why  should 
a  mere  participant  in  the  profits,  contrary  to  the  intent  of  the  agreement 
between  himself  and  his  co-contractor,  be  held  responsible  to  a  creditor  of 
the  latter,  when  the  latter  has  trusted  to  his  personal  security,  and  only 
had  a  general  confidence,  that  he  was  doing  a  profitable  business  ?  Why 
should  the  creditor's  contract  displace  the  contract  of  the  immediate  par- 
ties ?  The  rule  might  have  some  show  of  equity,  if  the  party  were  only 
held  liable  to  the  extent  of  the  profits  received  by  him.  But  the  rule 
makes  him  liable  to  pay  all  the  losses,  and  all  the  debts,  whether  he  has 
recefved  any  profits  or  not  There  is  great  force  on  this  point  in  the  ar- 
gument of  the  counsel  for  the  defendants  in  Waugh  v.  Carver,  2  H.  Black. 
244, 24£k  It  was  there  said ;  "  The  profits  are  not  a  capital,  unless  car- 
ried  on  ss  capital,  and  not  divided.    Ship  agents  are  not  traders,  but  their 
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§  37.  The  Roman  law,  and  the  modern  foreign  law 
do  not  appear  to  have  created  a  partnership  between 
the  parties,  as  to  third  persons,  without  their  consent, 
or  against  the  stipulations  of  their  own  contract ;  and, 
therefore,  the  common  law  seems  to  have  pressed  its 
principles  on  this  subject  to  an  extent,  not  required  by, 
^ven  if  it  is  consistent  with  natural  justice.'  Indeed, 
th^  Roman  law  deemed  all  contracts  to  be  made  only 


^mploymeiit  is  merely  to  nrnna^  the  coDceroa  of  such  ships  in  pert,  as 
are  ftddreased  to  them.  Snppoee  two  S^nnen  were  to  igree  to  share  the 
profits  of  the  fish,  that  each  might  catch,  one  would  not  be  liable  for  mend- 
ing the  nets  of  the  other.  So,  if  two  watermen  agree  to  divide  their 
ftresy  neither  woald  be  answemble  for  repairing  the  othei^  boat  Nor 
would  any  artifieecs,  who  entered  into  similar  agreements  to  ahaie  the  pro* 
dace  of  their  separate  labor,  be  obliged  to  pay  for  each  other's  tools  or  ma- 
teriols.  And  this  is  not  an  agreement  as  to  the  agency  of  all  ships,  with 
which  the  patties  were  concerned,  for  such  as  came  to  the  particular  ad* 
drees  of  one,  were  to  be  the  sole  profit  of  that  one.  It  was,  indeed,  clear-* 
ly  the  intent  of  the  parties  to  the  agreement,  and  is  so  expressed,  that  nei- 
tiber  should  be  answerable  for  the  losses,  acts,  or  deeds  of  the  other,  and 
that  the  agreement  should  not  extend  to  their  separate  mercantile  con** 
cems.  ,  It  musty  therefore,  be  a  strong  and  inyariable  rule  of  law,  that  can 
make  the  parties  to  the  agreement  responsible  for  each  other,  against  their 
express  intent.  But  all  cases  of  partnerriiip,  which  have  been  hitherto 
decided,  have  proceeded  on  one  or  other  of  the  following  grounds :  — 
(1).  Either  there  has  been  an  avowed  authority  given  to  one  par^  to  con- 
tract for  the  rest;  (2).  Or,  there  has  been  a  joint  capital  or  stock;  (3).  Or, 
in  cases  of  dormant  partners,  there  has  been  an  appearance  of  fraud  in 
holding  out  fiilse  colorB  to  the  world*^  See  also  po^  §  48,  41>  to  S3. 
However ;  the  doctrine  is  (as  is  fully  stated  in  the  text)  completely  estab* 
lished,  upon  the  very  ground  asserted  in  Grace  v.  Smith.  See  Waugh  o. 
Carver,  3  H.  BlacL  335, 346,  347 ;  Cheap  v.  Ceamond,  4  Bam.  &  Aid. 
663;  Dob  v.  Halsey,  16  John,  R.34;  Mclver  «.  Humble,  16  £ast,  R.  169, 
174, 175 ;  3  Kent,  Comm.  Lect  43,  p.  34, 35,  37, 4th  edit. ;  Ex  parte  Lang* 
dale,  18  Ves.  300. 

i  See  Demat,  B.  1,  tit  8,  §  3,  ait  1;  Id.  §  4,  art  18;  Civil  Code  of 
Furnace,  art  1863  to  art  1865;  Vinn.  ad  Inst  Lib.  3,  tit  36,  }  3,  m  3 ;  Dn« 
ranton,  Droit  Civil,  Tom.  17,  n.  338  to  n.  331 ;  Duvergier,  Droit  Civ.  Franf. 
Tom.  5,  n.  45;  Id.  n.  385, 386, 387 ;  Pardessus,  Droit  Comm.  Tom.  4,  n. 
969;  po0t,$5O. 
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between  the  immediate  parties  thereto ;  and  no  direct 
remedy  was  generally  fumbhed  to  or  against  third 
persons,  even  where  one  of  the  immediate  parties 
was  a  mere  agent  of  such  third  persons ;  and  it  re- 
quired the  interference  of  the  Praetor  to  enlarge  the 
remedy  by  an  equitable  extension  to  reach  them.^ 

^  38.  Admitting,  however,  that  a  participation  in 
the  profits  will  ordinarily  establish  the  existence 
of  a  partnership  between  the  parties  in  favor  of 
third  persons,  in  the  absence  of  all  other  opposing 
circumstances,  it  remains  to  consider,  whether  the 
rule  ought  to  be  regarded,  as  any  thing  more  than 
mere  presumptive  proof  thereof,  and  therefore  liable 
to  be  repelled,  and  overcome  by  other  circumstances, 
and  not  as  of  itself  overcoming  or  controlling  them* 
In  other  words,  the  question  is,  whether  the  circum- 
stances, under  which  the  participation  in  the  profits 
exists,  may  not  qualify  the  presumption,  and  satisfac- 
torily prove,  that  the  portion  of  the  profits  is  taken, 
not  in  the  character  of  a  partner,  but  in  the  charac- 
ter of  an  agent,  as  a  mere  compensation  for  labor 
and  sendees.  If  the  latter  be  the  true  predicament 
of  the  party,  and  the  whole  transaction  admits,  nay, 
requires,  that  very  interpretation,  where  is  the  rule  of 
law,  which  forces  upon  the  transaction  the  opposite 
interpretation,  and  requires  the  Court  to  pronounce  an 
?igency  to  be  a  partnership,  contrary  to  the  truth  of 
the  facts,  and  the  intention  of  the  parties  ?  Now,  it 
is  precisely  upon  this  very  ground,  that  no  such  abso- 
lute rule  exists,  and  that  it  is  a  mere  presumption  of 
law,  which  prevails  in  the  absence  of  controlling  cir- 
cumstances, but  is  controlled  by  them,  that  the  doc- 


1  Stoiy  on  Agency,  §  165, 261, 271, 435. 
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trine  in  the  authorities  alluded  to  is  founded.  If  the 
participation  in  the  profits  can  be  clearly  shown  to 
be  in  the  character  of  agents  then  the  presumption 
of  partnership  is  repelled.  In  this  way  the  law  car- 
ries into  effect  the  actual  intention  of  the  parties,  and 
violates  none  of  its  own  established  rules.  It  simply  re- 
fuses to  make  a  person  a  partner,  who  is  but  an  agent 
for  a  compensation,  payable  out  of  the  profits ;  and 
there  is  no  hardship  upon  third  persons,  since  the 
party  does  not  hold  himself  out,  as  more  than  an 
agent.  This  qualification  of  the  rule  (the  rule  it- 
self being  built  upon  an  artificial  foundation)  is,  in 
truth,  but  carrying  into  effect  the  real  intention  of  the 
parties,  and  would  seem  far  more  consonant  to  justice 
and  equity,  than  to  enforce  an  opposite  doctrine,  which 
must  always  carry  in  its  train  serious  mischiefs,  or  ruin- 
ous results,  never  contemplated  by  the  parties.  In  this 
view  the  distinction,  taken  in  the  authorities  above  al- 
luded to,  has  a  reasonable  and  just  foundation,  and  is 
entirely  consistent  with  the  equities,  which  ought  to 
prevail  in  all  reciprocal  contracts.' 


1  Mr.  Chancellor  Walworth  has  expressed  himself  in  favor  of  the  dis- 
tinction, as  well  foanded,  in  the  case  of  Champion  v.  Bostwick,  18  Wend. 
J75y  184.  He  there  said ;  **  There  is  a  class  of  cases,  in  which  it  has 
been  held  that  a  person,  who  merely  receives  a  compensation  for  his  labor 
in  proportion  to  the  gross  profits  of  the  business,  in  which  he  is  employed, 
Is  not  a  partner  with  his  employer  even  as  to  third  persons.  The  distinc- 
tion appears  to  be  between  the  stipulation  for  a  compensation  proportioned 
to  the  profits,  and  a  stipulation  for  an  interest  in  such  profits,  so  as  to  en- 
title him  to  an  account  as  a  partner;  (1  Rose,  R.  91);  a  distinction,  which 
Lord  Eldon  says  is  so  (kin,  that  he  cannot  state  it  as  settled  upon  due  con- 
sideration. But  he  says,  it  is  clearly  settled  as  to  third  persons,  though  he 
regrets  it,  ^  that  if  a  man  stipulates,  that  as  the  reward  of  bis  labor  he  shall 
have,  not  a  specific  interest  in  the  business,  but  a  given  sum  of  money, 
even  in  proportion  to  the  quantum  of  profits,  that  will  not  make  him  a  "part- 
ner ;  but  if  he  agrees  for  a  part  of  the  profits,  as  such,  giving  him  a  right 
to  an  account,  though  having  no  property  in  the  capital,  he  is  as  to  third 
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^  39.  Keeping  this  distinction  in  view,  all  the  sup^ 
posed  repugnancy  or  difficulty  of  the  various  decided 
cases  vani^es^  and  they  are  in  harmony  with  each 
other,   as  well  as  with  common  sense.     Let  us  pro- 


persons  a  partner ;  and  no  arran^ment  between  the  parties  themselves 
can  prevent  it*  Ex  parte  Hamper,  Stark^s  l^aw  of  Partn.  137.  Gary, 
however,  defends  the  principle,  upon  which  this  distioetioB  m  based.  He 
insists,  that  as  the  person,  who  is  to  receive  a  compensation  for  his  labor 
in  proportion  to  the  profits  of  the  business,  without  having  a  specific  lien 
upon  such  profits  to  the  exclusion  of  other  creditors,  it  is  for  their  intev- 
est,  that  he  should  be  compensated  in  that  way,  instead  of  receiving  a  fix- 
ed compensation,  whether  the  business  produced  profits  or  otherwise ;  on 
the  other  hand,  that  if  he  stipulates  for  an  interest  in  the  profits  of  the  bus- 
iness, which  would  entitle  him  to  an  account,  and  give  him  a  specific  lien 
or  a  preference  in  payment  over  other  creditors,  and  giving  him  the  full 
benefit  of  the  increased  profits  of  the  business,  without  any  corresponding 
risk  in  case  of  loss,  it  would  operSite  unjustly  as  to  other  creditors ;  and 
therefore,  that  it  is  perfectly  right  in  principle,  that  be  should  be  botden  to 
be  liable  to  third  parties,  as  a  partner  in  the  latter  case,  but  not  in  the  first 
Gary  on  Partn.  11,  note  i.  I  am  inclined  to  think*  this  distinction  is  a 
sound  one,  as  regards  the  rights  of  third  persons.  But  as  between  the 
parties  themselves,  it  is  perfectly  competent  for  them  to  agree,  that  one 
shall  have  his  fuU  share  of  the  anticipated  profit^  as  a  compensatioD  for 
his  labor  or  skill,  without  running  any  risk  of  absolute  loss,  except  as  to 
third  persons,  if  instead  of  producing  profits  the  business  should  prove  a 
losing  concern.  Many  of  the  cases,  cited  by  the  counsel  for  the  plaintiflb 
in  error,  were  those,  in  which  the  question  arose  between  the  immediate 
parties  to  the  agreement,  which  was  supposed  to  make  them  partners  as 
between  themselves ;  and  they  may  therefore  be  reconciled  with  other 
cases,  in  which  they  were  held  to  be  liable  as  partners  to  third  persons 
upon  the  principles  before  stated."  Mr.  Gary  in  the  passage  alluded  to 
says ;  "  It  is  not  within  the  original  object  of  this  work  to  enter  into  any 
contested  points,  or  to  broach  an  opinion  not  immediately  sanctioned  by 
judicial  decisions.  In  the  present  case,  however,  it  may  be  allowable  to 
depart  from  this  rule,  as  the  principle,  on  which  the  above  distinction  is 
grounded,  seems  to  the  author  of  this  work  perfectly  clear  and  just.  On 
Uie  one  hand,  suppose  a  person  is  to  receive  a  proportion  of  a  given  quan- 
tum of  profits,  by  way  of  recompense  for  his  labor,  this  cannot  be  produc- 
tive of  injustice  to  any  of  the  creditors  of  the  trader,  for  the  trader's  own 
interest  will  not  sufier  him  to  give  a  greater  proportion  of  the  profits,  than 
the  particular  adventure  will  well  afford.  As  if  the  risk  is  worth  ten  per 
cent  he  will  not  be  satisfied  with  securing  Hve  per  cent  only  as  his  own  re- 
turn, but  will  probably  oflTer  an  equal  share  of  tiie  profits  above  the  five  per 
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ceed  then  to  illustrate  the  doctrine  by  adverting  to  some 
of  the  more  striking  cases,  in  which  it  has  been  judi- 
daUy  recognised  and  amfinned.» 

^  40.  Thus,  where  A.,  having  neither  money  nor 
credit,  offered  to  B.,  that  if  he  would  order  certain 
goods  to  be  shipped  with  A.,  upon  an  adventure  to 
foreign  parts,  if  any  profit  should  arise  therefrom,  B. 
should  have  one  half  for  his  trouble ;  and  B.  accepted 
the  oflfer,  and  the  goods  were  purchased  accordingly, 
and  charged  to  both  A.  and  B.,  as  joint  debtors  ;  and 
B.  having  been  afterwards  compelled  to  pay  the 
whole  debt,  brought  a  suit  against  A.'s  executors,  to 


cent.    But  sui^ose  the  adventure  fiiilB,  and  there  ia  none  or  very  little 
profit  to  be  divided,  the  creditor  is  obviously  in  a  better  condition,  than  if 
a  sum  certain  had  been  given  as  wages ;  for  as  every  undertaking  must 
be  attended  with  some  expense,  and  it  is  usual  to  pay  agents  or  servants 
before  any  return  of  profit  can  be  fairly  calculated  upon,  it  would  be  un- 
reasonable to  say,  that  an  agent  or  servant  shall  not  be  paid,  until  the  tra- 
der's other  creditors  are  satisfied,  and  whether  those  wages  are  paid  by  a 
proportion  of  the  profits,  or  by  a  sum  certain,  which  must  be  deducted  from 
the  profits,  cannot  be  verj  material  to  the  creditors.    On  the  other  hand,  if 
the  agent  agrees  for  a  part  of  the  profits  as  such,  and  stipulates  for  an  in- 
terest in  the  profits  of  a  business,  instead  of  a  certain  sum  proportioned  to 
those  profits,  hit  obtains  the  right  qfan  accountf  and  to  the  prejudice  of  the 
creditors  may  institute  a  suit  against  his  employer,  not  for  the  recoveiy  of 
bis  wages,  but  for  an  account  of  profits ;  and,  supposing  him  not  to  be 
thereby  constituted  a  partner,  might  take  his  full  share  of  the  profits^  hav«* 
ing  an  obvious  advantage  over  the  other  creditors ;  for  in  case  of  the  tra- 
der's insolvency,  his  claim  (still  supposing  him  not  to  be  a  partner)  would 
be  prior  to  that  of  other  creditors,  whereas  in  the  former  case  he  has  not  a 
determinate  interest  in  the  profits,  but,  on  the  event  of  the  trader's  becom- 
ing bankrupt,  would  be  on  the  same  footing  with  other  simple  contract 
creditors."    See  also  Perrine  v,  Hankerson,  6  Halst  3,  181 ;  3  Kent, 
Comm.  Lect  43,  p.  25,  note  (b),  4th  edit,  where  the  learned  commentator 
adopts  with  approbation  the  doctrine  of  Mr.  Chancellor  Walworth.    See 
akoStoiy  on  Contracts,  §352, 353,  357,  and  note. 

1  See  Montag.  onPartn.  B.  1,  Pt  1,  p.  10  to  IS,  2d  edit,  where  many  of 
the  cases  are  collected. 

Parin.  6 


62  PARTNERSHIP.  [CH.  IT« 

recover  the  value  of  the  goods  so  poichased;  cm 
an  objection  taken,  that  A.  and  B.  were  partners  in 
the  adventure,  and  the  action  was  not  therefore  main- 
tainable, the  court  overruled  the  oljection,  and  held, 
that  quoad  third  persons,  this  was  a  partnership ;  for 
the  plaintiff  B.  was  to  share  half  the  profits ;  but,  as 
between  themselves,  it  was  onlj  an  agreement  for  so 
much,  as  a  compensation  for  the  plaintiff's  trouUe, 
and  for  lending  A.  his  credit.^  In  this  case  the  pur- 
chase was  on  joint  account,  for  the  purpose  of  sell* 
ing  the  same  goods  and  dividing  the  profits;  and 
therefore  it  might  well  be  deemed  a  partnership,  as 
to  third  persons,  as  for  example,  in  favor  of  the  seller 
of  the  goods,  consistently  with  the  distinction  above 
stated. 

^  41.  But  a  case,  bringing  the  distinction  to  its 
strictest  test,  may  easily  be  put,  of  factors,  brokers, 
and  others  agents,  who  are  employed  to  sell  goods  on 
account  of  their  principals,  and  are  to  receive  a  com- 
mission out  of  the  profits,  or  a  proportion  of  the  profits, 
or  a  particular  percentage  out  of  the  price,  or  a  part  or 
the  whole  of  the  price,  beyond  a  certain  sum,  for  which 
the  goods  are  sold,  as  a  compensation  for  their  services. 
In  all  such  cases  it  has  been  constantly  held,  that  the 
factors,  brokers,  and  other  agents  are  not  partners 
with  their  principals,  as  to  third  persons,  and,  a  for- 
tiori^ not  between  themselves  and   their   principals.^ 


1  Heaketh  v,  Blanchard,  4  East,  R.  144, 146 ;  Smith  v.  Watson,  2  B.  & 
Cresw.  401 ;  post,  §  56,  and  note. 

*  Collyer  on  Partn.  B.  1,  ch.  ],  §  1,  p.  18  to  p.  29.  See  Dixon  v.  Cooper, 
3  Wik.  40 ;  Benjamin  r.  Porteas,  2  H.  BlacL  590 ;  Meyer  v.  Sharpe,  5 
Tauot  R.  74 ;  Rice  v.  Austin,  17  Mass.  R.  197,  206 ;  3  Kent,  Comm. 
Lect  43,  p.  33,  4t]i  edit ;  2  Bell,  Comm.  R  7,  p.  623, 5th  edit ;  Withing- 
ton  V.  Herring,  3  Moore  6l  Payne,  30 ;  Gibbons  v.  Wilcoic,  2  Staride,  R. 
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It  might  be  different,  as  to  third  persons,  (as  we  shall 
hereafter  see,)  if  the  factor,  broker,  or  other  agent, 
were  not  onlj  thus  to  receive  a  proportion  of  the 
profits,  but  also  to  bear  a  propc»rtion  of  the  losses.^ 
So,  where  a  lighter-man  agreed  with  the  owner  of  a 
lighter  to  work  the  lighter,  and  to  receive  half  of  the 
gross  earnings,  as  his  compensation  theref(»r,  he  was 
held  not  to  be  a  partner,*  even  as  to  third  persons ; 
but  it  was  merely  a  mode  of  compensation  of  his 
services.*  So,  where  a  person  agreed  to  give  his 
attendance  and  services  in  a  grocery  store,  and  for 
such  attendance  and  services  he  was  to  receive  a  fixed 
salary,  and  also  a  commission  of  seven  per  cent,  upon 
the  profits  of  the  business,  from  the  owners,  it  was  held, 
that  tins  did  not  constitute  him  a  partner,  upon  the 
ground,  that  a  commission  on  the  profits  was  distinct 
fiom  an  interest  in  the  profits.^  It  might  perhaps  be 
more  accurately  said,  that  it  was  a  mere  mode  of  com- 
pensation for  an  agency.  The  like  rule  would  apply, 
where  a  person  should  agree  to  depasture  cattle  on  the 
lands  of  another,  who  was  to  be  repaid  for  fiattening 
the  same,  by  equally  dividing  all  the  profits  with  the 
owner,  above  £20,  the  estimated  value  of  the  cattle, 
upon  a  resale.* 


45 ;  6ow  on  Partn.  cb.  1,  p.  18  to  p.  20,  3d  edit ;  Ex  parte  WatBon,  19 
Ves.  461 ;  Turner  v.  Bissell,  14  Pick.  R.  192. 

1  Smith  V.  Watson,  2  B.  &  Cresw.  401 ;  Collyer  on  Partn.  B.  1,  ck  1, 
§  ly  p.  19, 2d  edit ;  Green  v.  Beesley,  2  Bing.  N.  Cas.  108.  Bat  see  Mair 
0.  Glennie,  4  M.  &  Selw.  240;  Perrott  o.  Bryant,  2  Yoonge  &  Ck)lly.  61, 
67,68. 

9  Ante,  §  34  Dry  v.  Boswell,  1  Camp.  R.  330 ;  Collyer  on  Partn.  B.  1, 
eh.  1,  §  ],  p.  21, 2d  edit ;  Gow  on  Partn.  19, 20, 3d  edit ;  Tag^rd  v.  Lor- 
ing,  16  Mass.  R.  336 ;  Cutler  v.  Winsor,  6  Pick.  R.  335 ;  Cheap  v.  Cm- 
mond,  4  Bam.  &  Aid.  663,  670.  See  also  Mohawk  and  Hudson  Railroad 
Ca  «.  Niles,  3  HiU,  N.  Y.  R.  161. 

9  Miller  v.  Baitlett,  15  Serg.  &>  R.  137. 

4  Wish  «.  Small,  1  Camp.  R.331,  note;  Oow  on  Partn.  19, 20, 3d  edit 
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^  42.  It  is  upon  the  like  ground,  that,  if  the  master 
of  a  ship  contracts  with  the  owner  to  receive  a  cer- 
tain proportion  of  the  profits  of  the  voyage,  in  lieu 
of  wages  and  primage,  this  alone  will  not  consti- 
tute him  a  partner  with  the  owner  in  the  adventure 
inter  sese^  whatever  may  be  the  case  as  to  third  per- 
sons.^     So,  seamen  engaged  in  the  whale  fisheries, 


1  Mair  v.  Glennie,  4  M.  &»  Selw.  240.  —  In  this  case,  by  agreement  the 
master  of  the  ship  was  to  have,  in  Ilea  of  wages,  primage,  &c  one  fifth 
■hare  of  the  profit  or  loss  of  the  intended  Yoyage  on  ship  and  caigo^  and  was 
to  follow  the  instructions  of  the  owner  of  the  ship  and  cargo,  and  do  all  the 
business  himself  that  he  could  do,  and  for  the  rest  make  the  best  bargains 
he  could.  The  voyage  was  to  Havana,  and  to  take  in  a  retnm  cargo  for 
the  Baltic.  The  owner  became  bankrupt  diliing  the  voyage,  and  had  mort- 
gaged the  ship  to  A  &-  Co.  for  advances ;  who  had  not  taken  possession 
of  the  ship  upon  her  return,  and  had  also  become  bankrupts.  The  ship 
and  cargo  had  bdlen  sold,  and  the  suit  was  by  the  assignees  of  the  owner 
against  the  assignees  of  the  mortgagees,  for  the  proceeds.  One  question 
was,  whether  the  master,  under  the  agreement,  was  a  partner  in  the  ship 
and  cargo,  for  the  voyage.  The  Ck)urt  held  that  he  was  not  On  this  oc- 
casion Lord  Ellenborough  said ;  "  And  upon  this  point,  it  has  been  con- 
tended, that  the  captain  was  virtually  a  partner.  But  on  what  ground  has 
it  been  so  contended  ?  The  gxx}und  is,  because  payment  of  the  cq>tain's 
wages  was  to  depend,  as  to  iti  amount,  upon  a  reference  to  the  value  of 
the  cargo;  but,  according  to  that  mode  of  argument,  eveiy  seaman  in  a 
Greenland  voyage  would  become  a  partner  in  a  fishing  concern.  There  is 
no  pretence,  tiierefore,  for  saying,  that  the  captain  was  a  partner,  because 
his  wages  were  to  be  regulated  and  paid  by  reference  to  a  calculation  on 
the  profits  of  the  adventure.^  This  language  is  certainly  very  general ; 
and  perhaps  in  its  application  it  ought  to  be  limited  to  the  veiy  case  before 
the  court,  which  involved  the  point  only  whether  there  was  a  partnership 
between  the  parties ;  not  whether  there  was  a  partnership  as  to  third  per^ 
sons.  It  is  indeed  difficult  even  with  this  qualification  to  reconcile  this  case 
with  the  doctrine  promulgated  in  some  other  cases ;  for  as  the  master  was 
to  share  both  in  the  profit  and  losses  of  the  voyage,  it  would  seem  that  the 
owner  and  roaster  were  inter  teae  partners  in  the  ship  and  cargo  for  the 
voyage,  as  well  as  in  regard  to  third  persons.  At  least  there  are  authori- 
ties which  sustain  this  view  of  the  matter.  See  ante,  §  27, 32, 34,  41 ; 
post, §  43, 44,  55^ 56, 57, 58 ;  Smith  v.  Watson,  2  B.  &  Cresw. 401 ;  Bondo. 
Pittard,  3  Mees.  &  Welsh.  357 ;  Green  r.  Beesley,  2  Bing.  N.  Cas.  108; 
Perrott  v.  Bryant,  2  Y.  ds  Coll.  61,  68 ;  CoUyer  on  Partn.  B.  1,  ch.  1,  §  1, 
p.  20  to  p.  24, 2d  edit 
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who  are  to  receive  a  certain  proportion  of  the  profits 
or  proceeds  of  the  voyage  after  the  sale  thereof,  in 
lieu  of  wages,  are  not  deemed  inter  se,  or  as  to  third 
persons,  partners  with  die  owner  and  master  therein ; 
hat  their  shares  are  treated,  as  in  the  nature  of  wages, 
unliquidated  at  the  time,  but  capable  of  being  reduced 
to  a  certainty,  on  the  sale  of  the  oil  or  fish,  when  it 
has  taken  place;  and  thus  they  become  entitled  to 
wages  to  the  extent  of  their  proportion  in  the  pro- 
duce of  the  voyage.^  It  would  be  manifestly  against 
the  common  understandmg  m  all  such  voyages,  to 
consider  them  partners  inter  sese,^  And  it  would  be 
equally  against  the  common  usage  to  treat  them  as 
partners  as  to  third  persons,  and  liaUe  thereby  for  the 
outfits,  advances,  and  other  charges  for  the  voyage  to 
third  persons,  who  should  give  credit  for  them.  On 
the  contrary,  in  all  such  voyages,  the  owner  of 
the  ship  is  treated  as  solely  responsible  therefor, 
and  the  masters,  officers,  and  crew  are  not  even 
deemed  tenants  in  common  in  the  voyage,  but  are 
rather  deemed  entided  to  several  and  distinct  pro- 
portions of  the  proceeds  thereof,  as  in  the  nature 
of  wages,  and  in  no  sense,  as  partners.'     The  case 


I  Wilkinflon  v.  FraKier,  4  Esp.  R.  182;  Baxter  v.  Rodman,  3  Pick.  H. 
435,  4dB,  439;  Turner  v.  Bissell,  14  Pick.  R.  11^  195. 

9  Rice  V.  Austin,  17  Man.  R.  197, 205, 206.»  Mr.  Justice  Putnam  in 
delivering  the  opinion  of  the  Court  in  this  case  said;  ^  It  cannot,  however, 
be  true,  that  all,  who  participate  in  the  profits,  are  to  be  considered  as 
partners,  in  respect  to  the  concern  or  adventure,  from  which  the  profits  of 
the  voyage  arise.  Seamen,  fbr  example,  who  are  employed  in  the  whale 
fisheries,  are  usually  compensated  fbr  their  services  by  a  certain  part  of 
the  profits  of  the  voyage.  Nevertheless,  it  has  not  been  supposed,  that 
this  circumstance  made  the  mariner  a  partner  with  the  ship-owner,  so  as 
to  render  it  lawful  fot  a  creditor  of  the  mariner  to  take  the  whole  cargo  of 
oQ  for  his  private  debt"    See  also  Turner  v.  Bissell,  14  Pick.  R.  199. 

s  See Fennings «•  Lord  GienviUei  1  Taunt  941«— -In  Baxter  «.  Rod- 

6* 
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therefore,  is  one,  where  the  seamen  are  to  participate 
in  the  profits,,  if  any,  but  are  to  bear  no  part  of  the 
losses,  if  the  profits  are  not  sufficient  to  repay  the 
owner.^  In  like  manner,  where  persons,  who  are 
engaged  as  dredgers  in  the  oyster  fisheries,  have  no 
interest  in  the  boats,  nor  in  the  fish  caught,  but  the 


man,  (3  Pick,  R.  435,  438,)  Mr.  Chief  Justice  Parker,  in  delivering  the 
opinion  of  the  Court,  it  being  a  case  growing  out  of  a  contract  for  a 
whaling  voyage,  said;  ^The  first  objection  is,  that  as  by  virtue  of  the 
contract,  on  which  the  master  and  crew  engage  in  the  voyage,  they  are 
to  receive  their  pay  ont  of  the  proceeds  of  the  oil,  they  are  joint  owners 
and  quasi  partners,  and  so  ought  all  to  have  joined  in  the  action.  If  this 
were  the  law,  it  would  be  found  to  be  exceedingly  inconvenient,  and 
would,  no  doubt,  entirely  break  up  the  peculiar  mode  of  conducting  these 
voyages,  which  have  been  found  to  be  so  beneficial  to  those,  who  cany 
them  on,  and  to  the  country.  That  every  seaman  should  be  tenant  in 
common  with  all  the  other  seamen,  the  master,  and  the  owners  of  the 
vessel,  in  all  the  oil,  which  may  be  taken  on  a  whaling  voyage,  so  that  no 
action  could  be  brought  respecting  it  without  joining  all,  and  none  could 
be  sued  without  the  whole,  giving  eveiy  seaman  a  right  to  discontinue 
the  action,  or  to  release  the  claim,  or  to  receive  payment  for  the  whole, 
would  be  a  state  of  things  not  suspected  by  the  wise  and  enterprising 
men,  who  have  carried  on  the  whale  fishery.  But  we  think  it  is  not  the 
law.  The  owners  of  the  vessel  and  projectors  of  the  voyage  are  the 
owners  of  the  product  of  the  voyage.  The  true  meaning  of  the  shipping 
contract  is,  that  the  men  shall  be  paid  out  of  the  proceeds  in  a  stipulated 
proportion.  It  is  an  agreement  as  to  the  mode  of  compensation,  and  gives 
them  no  property  in  the  oil,  but  only  regulates  the  amount  of  compensa- 
tion." In  the  common  cod  fisheries  a  different  usage  seems  to  prevaiL 
There  the  fishermen  generally  share  the  fish  canght,  and  the  proceeds 
thereof,  when  sold  by  Uie  owner,  in  certain  fixed  proportions.  This  has 
never  been  supposed  to  constitute  them  partners  inter  sese,  or  as  to  third 
persons,  in  the  adventure.  At  most  they  could  be  deemed  no  more  than 
tenants  in  common  of  the  fish  canght  with  the  owner.  The  Act  of  Con- 
gress manifestly  contemplates  them  as  having  rights  and  interests  in  sev- 
eralty, and  gives  each  fiydierman  a  several  remedy  against  the  vessel  for 
Ids  share  of  the  fish  caught,  and  of  the  proceeds  when  sold.  Act  of  19 
June,  1813,  ch.  3.    See  Houston  r.  Darling,  4  Shepley,  R.  4ia 

1  See  Coppazd  v.  Page,  Forest,  R.  1 ;  Perratt  v.  Bryant,  3  Younge  ^ 
ColL  61, 67, 68. 
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latter  belong  wholly  to  the  owners  of  the  boats ;  and 
the  dredgers  are  to  receive  a  share  of  the  profits ;  such 
persons  are  not  deemed  partners  in  the  adventure, 
either  inter  sese^  or  as  to  third  persons ;  but  it  is  treated 
as  a  mere  mode  of  calculating  the  amount  of  wages 
due  to  them  from  the  owners  of  the  boats.^  But  it 
might  be  otherwise,  if  the  dredgers  were  to  share  in 
the  profits  and  losses  according  to  certain  agreed  pro- 
portions.* 

^  43.  In  America  the  doctrine  has  been  applied  to 
other  analogous  cases,  and  pressed  somewhat  ferther. 
Thus,  where  a  party  was  to  receive  by  way  of  rent 
a  portion  of  the  profits  of  a  farm  or  tavern,  let  to  hire 
by  him,  it  was  held,  that  he  ought  not  to  be  deemed 
a  partner  in  the  concern ;  but  that  it  was  to  be  treated 
as  a  mode  of  receiving  compensation  only.^  Upon 
the  like  analogy,  where  A.  advanced  his  fiinds  to  be 
invested  by  B.  in  live  oak  in  Florida,  to  be  procured, 
cat,  and  transported  at  the  expense  of  B.,  but  on 
account  and  risk  of  A.  to  the  navy  yard  of  the  Unit- 
ed States,  and  for  his  services  and  disbursements,  B. 
was  to  receive  half  the  profits,  and  A.,  for  his  risk  and 
advances,  viras  to  have  the  residue  of  the  profits;  it 
was  held,  that  the  parties  were  not  partners  in  the 
timber,  nor  could  third  persons  be  at  liberty  to  treat  it  as 
partnership  property.  On  that  occasion  the  Court  said, 
that  it  was  not  true,  that  all,  who  participated  in  the 
profits,  are  to  be  considered  as  partners  in  respect  to 
the  concern  or  adventure,  firom  which  the  prc^ts  arise.^ 


1  Perrott  v.  Bryant,  2  Y.  &  Coll.  R.  61, 67. 

s  Coppard  v.  Page,  Forest,  R.  1 ;  Perrott  v.  Bryant,  2  Y.  &  Coll.  61, 
68.    Bat  see  Hair  o.  Glennie,  4  H.  &  Selw.  240. 

'  Peirine  r.  Hankinson,  6  Halat  R.  181 ;  3  Kent,  Comm.  Lect  43,  p. 
83, 4th  edit 

4  Riee  V.  AosttD,  17  Bfass.  R.  197, 20a 
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And  the  case  was  pat  of  shipments  to  India  upon 
half  profits,  (which  are  so  generally  practised  in  this 
country,)  in  which  it  has  never  been  supposed,  that 
thereby  the  shippers  and  the  owners  of  the  ship  be- 
came answerable  for  each  other,  or  were  in  any  way 
interested,  as  partners,  in  respect  to  the  property, 
which  constituted  the  original  adventure,  and  which 
was  undertaken  to  be  carried  to  India  for  half 
profits,  or  in  the  return  cargo,  in  which  the  pro- 
ceeds were  invested;  but  that  the  half  profits  were 
treated  only  as  a  mode  of  compensation  fcr  freight, 
disbursements,  and  charges  in  the  course  of  the 
voyage.^  So,  where  A.  and  B.,  having  entered  into 
a  contract  with  a  turnpike  company  to  make  and 
complete  a  certain  road^  afterwards  agreed  with  C. 
to  let  him  have  a  share  of  the  profits,  if  any,  in  mak- 
ing the  second  ten  miles  of  the  road,  in  proportion  to 
the  help  he  afibrded  in  completing  the  same,  the  one 
half  to  be  taken  ftom  A.'s  part,  and  the  other  half 
fixNU  B.'s  part ;  it  was  held,  that  thb  agreement  did 
not  create  a  partnership  between  A.,  B.,  and  C,  but 
was  only  a  mode  of  paying  C.  for  his  help  and  la- 
bor.* 

^  44.  So,  where  the  master  of  a  ship  agreed  with 
the  owner,  to  take  her  for  the  purpose  of  getting  em- 


1  Rice  V.  Austin,  17  Mass.  R.  197, 206;  Turner  v.  Bissell,  14  Pick.  R. 
192, 195 ;  3  Kent  Comm.  Lect  43,  p.  34,  4th  edit 

8  Muzzy  «.  Whitney,  10  John  R.  226. —  In  this  last  case»  as  in  Hes- 
keth  V.  Blanchard,  (4  East,  144,)  the  real  question  before  the  Court  was, 
whether  the  parties  were  partners  inter  sese ;  and  the  Court  did  not  de- 
cide, whether  the  parties  were  partners  as  to  third  persons,  as  the  Court 
did  in  Hesketh  v,  Blanchard.  But  the  inference  deducible  fiom  the  lan- 
guage of  the  Court  leads  to  the  conclusion,  that  they  were  not  partners 
either  way.  3  Kent  Comm.  Lect  43,  p.  34,  4th  edit  But  see  Dob  v. 
Halsey,  16,  John.  R.  34 
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plojment  in  the  freighdng  business,  and  engaged  to 
victual  and  man  her,  and  pay  half  the  port  charges, 
pilotage,  &c. ;  and  the  owner  was  to  pay  the  other 
half,  together  with  eight  dollars  per  month  for  one 
man's  wages,  and  to  put  the  vessel  in  sufficient  order 
for  business ;  and  all  the  money  so  stocked  in  the  vessel 
was  to  be  equally  divided  between  the  master  and  the 
owner,  each  party  accounting  for  the  above ;  it  was 
held,  that  the  master  was,  pro  hoc  vice^  owner  for  the 
voyage  undertaken,  and  the  owner  was  not  a  partner, 
even  as  to  third  persons ;  for  the  agreement  amount- 
ed to  no  more  than  a  compensation  out  of  the  earn- 
ings of  the  vessel,  after  deducting  certain  fixed 
charges.^  In  this  case  the  deduction  was  from  the 
gross  earnings.  In  another  case  the  same  principle 
was  applied  to  the  case  of  the  nett  earnings.  Thus, 
where  the  vessel  was  let  to  charter  to  the  master  for 
the  season,  and  she  was  by  the  agreement  to  be  at 
the  risk  of  the  owner,  and  after  deducting  the  first 
cost  of  the  lumber,  or  whatever  she  might  carry, 
the  owner  was  to  receive  two  fifths  of  the  nett  pro- 
ceeds, and  the  master  was  to  purchase  the  cargoes  at 
his  own  expense,  to  victual  and  man  the  vessel,  and 
to  pay  the  two  fifths  at  the  end  of  each  trip ;  it  was 
held,  that  the  master  was,  pro  hoc  vice,  owner  for  the 
season ;  and  that  the  general  owner  was  not  liable  to 
third  persons,  as  a  partner  on  account  of  other  ship- 
ments, not  made  within  the  scope  of  the  agreement.^ 


1  Cutler  V.  Winsor,  6  Pick.  R.  335;  Taggard  v.  Lning,  16  Mass.  R. 
33a.    See  Dry  v.  Boswell,  1  Camp.  R.  339,  330. 

s  Reynolds  «.  Toppao,  15  Mass.  R.  370. — This  case  seems  to  have 
toined  apon  its  own  peculiar  circumstances ;  otherwise,  it  might  not  seem 
easy  at  first  view  to  reconcile  it  with  the  doctrine  of  Lord  Ellenborough, 
in  Diy  v.  Boswell,  1  Camp.  R.  3S9, 330,  where  the  distinction  is  expressly 
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^  45.  Other  cases  have  arisen,  where  die  same 
distinction  has  been  still  more  strikingly  adopted* 
Thus,  where  A.,  residing  at  a  distance  from  a  factory 
of  cloths,  occupied  by  B.,  entered  into  an  agree* 
ment  with  B.,  in  substance  as  fdlows;  A.  was 
to  furnish  a  full  supply  c£  wool  for  the  fectcnry  tat 
two  years;  and  B.  was  to  manufacture  sudi  wool 
into  broadcloths  and  satinets,  in  a  good  and  work-* 
manlike  manner,  according  to  the  directions  of  A.,  and 
to  devote  the  entire  use  of  his  factcvy  to  that  pur** 
pose  for  the  term ;  and  the  nett  proceeds  of  the  cloths, 
after  deducting  the  incidental  expenses  and  charges 
of  sale,  were  to  be  divided,  so  that  A.  should  have 
fifty-five  per  cent.,  and  B.  forty*five  per  cent,  thereof; 
and  in  the  manufacture  of  satinets  from  such  wool 
A.  was  to  pay  fifty-five  per  cent.,  and  B.  forty-five 
per  cent  of  die  cost  of  the  warp ;  and  the  expense 
of  insurance  on  the  work  and  cloth  was  to  be  borne 
by  A.  and  B.,  in  the  same  rado  as  their  interest  was  in 
the  final  division  of  the  avails  of  the  cloths ;  and  in 
case  of  the  destruction  of  any  work  or  cloth  by  fire, 
the  amount  received  of  the  insurers  was  to  be  divi- 
ded between  A.  and  B.,  according  to  the  loss  sustained 
by  each ;  it  was  held,  that  under  this  agreement,  A. 
and  B.  were  not  partners,  either  inter  se^  or  as  to 
third  persons,  and  that  B.  had  no  other  interest  in  the 
profit?,  than  a  compensation  for  his  labor  and  mate- 
rials by  a  percentage  on  the  avails  of  the  cloths.^ 


taken  between  sliaring  the  groM  earnings  and  sharing  tbe  nett  earmngs. 
The  former  is  not,  the  latter  is,  the  case  of  a  partnership.  Ante,  §  94,  At 
note;  post,  §  56.— See  also  Cheap  o.  Cramond,  4  B.  &  Aid.  663, 668, 
cited  post,  §  56,  note. 

1  Loomis  0.  Marshall,  13  Conn.  R.  69. — The  general  reasoning  of  the 
cases  on  this  subject  was  so  fiilly  gone  into  upon  this  occasion,  that  it 
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^  46.  The  like  decision  was  made  under  the  fol- 
lowing  ciccamstaBces.     By  a  written   agreement  A. 


may  be  acceptable  to  the  learned  reader  to  have  an  opportunity  to  exam- 
ine it.    Mr.  Joetioe  Huntingdon,  in  delivering  the  opinion  of  the  Court, 
said ;  ^  That  the  paitiee  to  thie  agreement  did  not  intend  to  create  a  part- 
nerahip,  either  as  between  themielveB  or  third  pefsons,  ia,  we  think,  very 
obvious  from  the  ikclB  set  forth  in  the  motion,  connected  with  the  stipula- 
tions contained  in  the  agreement;  and  if  they  are  liable  as  partners,  they 
«are  made  so  by  coostruction  of  law.  Those,  who  were  to  furnish  the  wool, 
supposed  they  alone  were  responsibte  ibr  the  purchase  money ;  and  those, 
w2k>  were  to  perlbim  the  labor  and  provide  the  materials  necessary  to  com- 
plete  the   manufacture  of  it,   believed  they  alone  were  liable  for  the 
price  of  the  labor  and  materials.    If  they  are  all  jointly  liable,  their  Ha- 
bflity  arises  from  the  ikct,  that  they  have  entered  into  a  contract,  which 
as  between  themselves  and  the  plaintiff,  controls  their  clear  intention,  if 
not  express  stipulation,  to  the  contrary.    And  it  is  undoubtedly  true  that 
a  person  may  expressly  refuse  to  be  resppnsible  as  partner,  and  yet,  in  the 
same  instrument,  which  contains  that  refusal,  may  agree  to  such  terras  as 
will  in  law  constitute- him  a  partner.    Whether  these  defendants  have  en- 
tered into  such  terms,  is  U>  be  determined  by  a  fair  construction  of  the 
agreement,  yi^ch  they  have  executed.    While,  on   the  one  hand,  we 
should  be  carefal  to  adopt  no  rule  of  construction,  which  would  enable  par- 
ties, who  are  interested  in  the  profits  of  business,  as  profits,  to  deprive  the 
creditors  of  any  portion  of  the  fimd,  on  which  they  have  a  just  claim  for 
the  payment  of  the  debts  due  to  them ;  so,  on  the  other  hand,  (to  use  the 
language  of  Kent,  Ch.  J.  in  Post  v.  Eimberly,  9  Jdms.  R.  504,)  <We 
must  be  careftil  not  to  carry  the  doctrine  of  constructive  partnership  so 
ihr  as  to  tender  it  a  trap  for  the  unwary.    We  must  in  this,  as  in  other 
cases,  look  to  the  entire  transaction,  in  order  to  judge  correctly  of  its  na- 
ture and  tendency.    And  we  think,  (as  is  said  by  Gould  J.  in  Coope  &,  al.  v. 
£y  re  &  al.  1  H.  Bla.  44,)  **  Cases  of  this  nature  should  stand  on  broad  lines, 
not  on  subtleties  and  refinements,  the  source  of  litigation  and  disputes."   A 
community  of  interest  in  land,  does  not,  of  itself,  constitute  a  partnership; 
nor  does  a  mere  community  of  interest  in  personal  estate.    There  must 
be  some  joint  adventure,  and  an  agreement  to  share  in  the  profit  of  the 
undertaking.    Porter  v.  McClure  &  al.  15  Wend.  187 ;  Green  «.  Beesley, 
2  Bing.  N.  C.  106;  Fereday  v.  Hordem,  Jacob,  144.    This  community  of 
profit  is  the  test  to  determine,  whether  the  contract  be  one  of  partnership; 
and  to  constitute  it,  a  partner  must  not  only  share  in  the  profits,  but  share 
in  them  as  a  principal ;  for  the  rule  is  now  well  established,  that  a  party, 
who  stipulates  to  receive  a  sum  of  money  in  proportion  to  a  given  quantum 
of  the  profits^  as  a  reward  ibr  his  labor,  is  not  chargeable  as  a  partner. 
The  oases  are  coDected  and  well  arranged  by  Collyer,  in  his  Treatise  on 
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agreed  to  furnish  B.  for  one   year  with  wool  to  be 
worked  into  satinets,  and  B.  was  to  deliver  to  A.  all 


Partnership,  14, 15  &  seq.  uid  by  Gary,  (on  Paitn.)  8, 9, 10, 11.    Tliey 
embrace  factors  and  broken,  who  receive  a  commission  out  of  the  profits 
of  the  goods  sold  by  them ;  masters  of  vessels,  who  share  in  the  profit  and 
loss  of  the  adventure  in  lieu  of  wages ;  seamen  employed  in  the  whale 
fisheries ;   shipments  firom  this  country  to  India  on  half  prc^ts ;  those, 
who  receive,  in  the  form  of  rent,  a  portion  of  the  profits  of  a  farm  or  tav- 
ern ;  and  a  variety  of  other  adventures,  to  which  it  is  unnecessary  partic«« 
ularly  to  refer.    Dry  v.  Boswell,  1  Campb.330;  Wish  «.  Small,  lb.  note; 
Hesketh  v.  Blanchard,  4  East,  143 ;  Mair  &  id.  v.  Glennie  &.  aL,  4  M.  & 
S.  240 ;  Dixon  v.  Cooper,  3  Wiis.  40 ;  Withington  «.  Herring  &  al.  5 
Bing.  442 ;  Rice  v.  Austin,  17  Mass.  R.  197 ;  Baxter  &  al.  v.  Rodman,  3 
Pick.  435 ;  Cutler  &  al.  v.  Winsor,  6  Pick.  335 ;  Turner  «.  Bissell  &  aL  14 
Pick.  192 ;  Muzzy  v,  Whitney,  10  Johns  R.  226 ;  Ross  v.  Drinker,  2  Hall,  415; 
Harding  v.  Fozcroft,  6  Greenl.  76 ;  Thomson  o.  Snow,  4  GreenL  264 ;  Ifiller 
V.  Bartlett,  15  Serg.  &  Rawle,  137.  The  rule,  which  these  and  other  cases, 
establish,  is  founded  on  the  distinction,  which  has  been  taken  between  agree- 
mentB,  by  which  the  parties  have  a  specific  interest  in  the  profits  them- 
selves,  as  profits,  and  such  as  give  to  the  party  sought  to  be  charged  as  a 
partner,  not  a  specific  interest  in  the  business  or  profits,  as  such,  but  a 
stipulated  proportion  of  the  profits,  as  a  compensation  for  his  labor  and 
services.    Ex  parte  Chuck,  8  Bing.  499.    We  are  aware  that  this  dis- 
tinction has  not  received  the  approbation  of  Lord  Eldon,  who  says,  in  Ebc 
parte  Hamper,  17  Ves.  404;  *  The  cases  have  gone  &rther  to  this  nice^» 
upon  a  distinction  so  thin,  that  I  cannot  state  it  as  established  upon  due 
consideration,  that  if  a  trader  agrees  to  pay  another  person  for  his  labor  in 
the  concern,  a  sum  of  money  even  in  proportion  to  the  profits,  equal  to  a 
certain  share,  that  will  not  make  him  a  partner;  but  if  he  has  a  specific 
interest  in  the  profits  themselves,  as  profits,  he  is  a  partner.    It  is  clearly 
settled,  though  £  regret  it,  that  if  a  man  stipulates,  that,  as  the  reward  of 
his  labor,  he  shall  have,  not  a  specific  interest  in  the  business,  but  a 
given  sum  of  money,  even  in  proportion  to  a  given  quantum  of  the  profits, 
that  will  not  make  him  a  partner ;  but  if  he  agrees  for  a  part  of  the 
profits,  as  such,  giving  him  a  right  to  an  account,  though  having  no 
property  in  the  capital,  he  is,  as  to  third  persons,  a  partner.'    Id.  112;  Ebc 
parte  Rowlandson,  1  Rose,  91 ;  Ex  parte  Watson,  19  Ves.  458.    We  do 
not  propose  to  examine  the  reasonableness  of  the  doubts  expressed  by 
this  distinguished  Judge.    Such  inquiry  we  consider  closed  by  a  series 
of  precedents,  which  we  do  not  feel  at  liberty  to  disregard.    They  have 
settled  principles,  which  have,  for  a  long  period,  regulated  the  agreements 
of  parties,  in  cases  to  which  they  are  applicable ;  and  they  ought  not 
now  to  be  questioned.    The  distinction,  to  which  we  have  referred  in  oar 
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the  satinets,  which  the  wool  would  make,  and  to  £nd 
and  pay  for  warps  for  the  same  ;  A.  was  to  pay  B.  for 
working  the  wool,  finding  the  warps,  &c.,  forty  per 
cent,  on  the  sale  of  the  satinets ;  each  was  to  pay  half 
the  charges ;  A.  was  to  have  the  whole  direction  of  the 
sales,  and  if  he  should  make  sales  himself,  he  was  to 
have  one  and  a  half  per  cent,  upon  forty  per  cent,  of 
the  sales.  It  was  held,  that  A.  and  B.  were  not  part- 
ners inter  se^  or  as  to  third  persons.^ 


opiDion  embraces  the  preBent  case.  The  object  of  Marshall  and  his 
ciates  was,  to  have  the  wool  manufactured  into  cloth.  They  resided  at  a 
distance  from  the  factoiy,  occupied  by  French  and  Hubbell)  and  were  un- 
acquainted with  the  business  of  manufacturing.  They  were  willin^f  to  avail 
themselves  of  the  opportunity,  which  the  possession  of  the  factory  by 
French  afforded,  of  having  their  wool  worked  into  cloth,  and  of  the  skill 
of  French  and  Hubbell,  to  prepare  it  for  market.  To  secure  and  increase 
exertion,  they  agreed  to  give  them,  as  a  reward  for  their  services  and 
the  materials,  which  they  should  furnish,  a  certain  proportion  of  tbe  *  net 
proceeds  of  all  the  cloths,  afler  deducting  incidental  and  necessary  ex- 
penses of  transporting  and  other  proper  charges  of  saW  It  is  not  ex- 
pressed, in  terms,  to  be  for  such  compensation  \  but  this  is  its  legal  mean- 
ing. In  many  of  the  cases,  to  which  we  have  referred,  the  language  of 
the  agreements  was  not  more  explicit  than  in  the  one  now  under  consider- 
ation ;  but  looking  at  the  entire  transaction,  such  was  considered  the  ob- 
vious meaning  of  the  parties.  French  and  Hubbell  had  no  other  interest 
in  the  profits,  than  such  as  arose  from  the  agreement  to  pay  them  for  their 
labor,  &c.,  in  a  specific  proportion  of  the  amount  ofthe  sale  of  the  mann- 
factnred  article." 

1  Turner  v.  Bissell,  14  Pick.  R.  192. —  Oa  tiiisr  occasion  Mr.  Justice 
Wilde,  in  delivering  the  opinion  of  the  Court,  said;  ''The  question  sub- 
mitted is,  whether  the  defendants  are  liable  in  this  stiit  as  partners.  It  is 
admitted,  that  they  were  net  partners  inter  se ;  for  by  the  terms  of  their 
agreement,  they  had  not  a  mutual  interest  in  the  profits  and  loss  of  the 
business,  to  which  it  related,  which  is  essential  to  render  a  partnership 
complete.  But  the  plaintififs  counsel  contend,  that  both  of  the  defendants 
participated  in  the  profits  of  the  business-,  and  were  thereby  chargeable 
with  respect  to  third  persons.  And  it  is  certainly  a  well  established  prin- 
ciple, that  whoever  participates  in  the  profits  of  a  trade,  or  has  a  specific 
interest  in  the  profits  themselves,  as  profits,  is  chargeable  as  a  partner  with 
respect  to  third  persons.    Gow,  (on  Partn.)  14.    But  it  is  equally  well  es- 

Partn.  7 
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§  47.  So,  where  a  person  was  etnjdoyed  as  an 
agent  in  conducting  the  basiness  of  a  foundry  for 
iron  castings  at  a  fixed  salary  of  ;^300,  and  in  addi- 
tion thereto,  he  was  to  receive  one  third  of  the  profits 
of  the  foundry,  if  any  were  made,  and  he  had  noth^ 
ing  to  do  with  the  losses ;  and  his  employers  were  to 
find  all  the  capital  stock,  and  he  was  to  ^ve  his  ser- 
vices ;  it  was  held,  that  Hie  agent  was  not,  either  as 
to  his  employers,  (»r  as  to  thud  persons,  a  partner ; 
but  that  the  case  fell  within  that  class  of  decisions, 
where  the  agent  was  to  receive  a  share  of  the  profits 
as  a  compensation  for  his  labor  and  services.^ 


tablishedi  that,  where  a  par^  is  entitled  to  or  receives  a  given  snm  of 
money,  in  proportion  to  a  given  quantum  of  the  profits,  as  a  compensation 
for  his  labor  and  services,  he  is  not  thereby  liable  to  be  charged  as  a 
partner.  Gow,  (on  Partn.)  19.  Thus,  in  Dry  r.  Boswell,  1  Campb.  329, 
the  pipprietor  of  a  lighter  agreed  with  a  person  to  work  his  lighter,  and  to 
allow  nim  therefor  one  half  of  the  gross  earnings,  as  a  compensation  for 
his  labor;  and  it  was  ruled  by  Lord  Ellenborough,  that  such  an  agree- 
ment did  not  constitute  a  partnership.  The  cases  of  the  seamen  employed 
in  the  whale  fisheries,  and  of  shipmentB  to  India  on  half  profits,  come 
within  the  same  distinction.  So  factors  and  other  agents,  who  receive 
commissions  in  proportion  to  the  amount  of  sales,  are  interested  in  the 
profits,  but  as  they  have  no  interest  in  them,  excepting  ^  fiu-  as  they  may 
determine  the  amount  of  compensatiqn  for  their  services,  they  do  not 
thereby  become  partners.  And  we  are  of  opinion,  that  the  present  case 
falls  within  this  distinction.  The  object  of  Bissell  was  to  have  his  wool 
worked  into  cloth,  and  he  agreed  to  allow  Root,  as  compennition  for  roan- 
ttfacturing,  an  amount  of  money  to  be  regulated  by  the  amount  of  sales ; 
and  in  no  other  manner  was  Root  interested  in  the  profits.  .  The  circum- 
ttance,  that  Root  was  to  find  warps,  does  not  affect  the  principle,  upon* 
which  the  distinction  as  to  compensation  is  founded.  If  Bissell  had  agreed 
with  Root  to  pay  him  a  certain  sum  for  his  services,  and  for  supplying  the 
warps,  there  could  be  no  pretence  for  holding  them  as  partners ;  and  we 
can  perceive  no  difierence  in  principle,  arising  from  the  circumstance, 
that  the  compensation  was  to  be  determined  according  to  the  amount  of 
Bales." 

1  Vanderburgh  v.  Hall,  30  Wend.  R.  70.    See  1  Smith  Lead.  Cas.  404 
&  note,  2d  edit 
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§  48.  These  may  suffice  as  illustratioQS  of  the  dis« 
tiliction  above  alluded  to.  The  whole  foundation,  on 
which  it  rests,  is,  that  no  partnership  is  intended  to  be 
created  by  the  parties  inter  sese;  that  the  agent  is 
not  clothed  with  the  general  powers,  rights,  or  duties 
of  a  partner;  that  the  ^re  in  the  profits  given 
to  him  is  not  designed  to  make  him  a  partner,  either  in 
the  capital  stock,  or  in  the  profits,  but  to  excite  his  dili-- 
gence,  and  secure  his  personal  skill  and  exertions,  as 
an  agent  of  the  concern,  and  is  contemplated  merely 
as  a  compensation  therefor.  It  is,  therefore,  not  only 
susceptiUe  of  being  treated  purely  as  a  case  of  agen- 
cy ;  but  in  reality  it  is  positively  and  absolutely  so,  as 
hx  as  the  intention  of  the  parties  can  accomplish  the 
object.  Under  such  circumstances,  what  ground  is 
there  in  reason,  or  in  equity,  or  in  natural  justice, 
why  in  fevor  of  third  persons  this  intention  should  be 
overthrown,  and  another  rule  substituted,  which  must 
wcnrk  a  manifest  injustice  to  the  agent,  and  has  not 
operated  either  as  a  fraud,  or  a  deceit,  or  an  intentional 
wrong  upon  third  persons?  Why  should  the  agent, 
who  b  by  this  very  agreement  deprived  of  all  power 
over  the  capital  stock,  and  the  disposal  of  the  fiinds, 
and  even  of  the  ordinary  rights  of  a  partner  to  a 
levy  thereon,  and  an  account  thereof,  be  thus  sub* 
jeeted  to  an  unlimited  respcmsibility  to  third  persons, 
from  whom  he  has  taken.no  more  of  the  funds  or 
profits,  (and,  indeed,  ordinarily  less  so,)  than  he  would 
have  taken,  if  the  compensation  had  been  fixed  and 
absolute,  instead  of  being  contingent?^  If  there  be 
any  -  stubborn  rule  of  law,  which  establishes  such  a 
doctrine,  it  must  be  obeyed  ;  but  if  none  such  exists, 

1  Cuy  on  Partn.pb  11,  iiote(i);  ante,  §37,  note  (1). 
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then  it  is  assuming  the  very  ground  in  controversy 
to  assert,  that  it  flows  from  general  analogies  or 
principles.  On  the  contrary,  it  may  be  far  more  cor- 
rectly said,  that  even  admitting,  (what,  as  a  matter 
unaffected  by  decisions,  and  to  be  reasoned  out  upon 
original  principles,  might  well  be  dbubted,^)  Uiat 
where  each  party  is  to  take  a  share  of  the  profits 
indefinitely,  and  is  to  bear  a  proportion  of  the  losses, 
each  having  an  equal  right  to  act  as  a  principal,  as  to 
the  profits,  although  the  capital  stock  might  belong 
to  one  only,'  it  shaJl  constitute,  as  to  third  persons,  a 
case  of  partnership ;  yet  that  rule  ought  not  to  ap{dy  to 
cases,  where  one  party  is  to  act  manifestly  as  the  mere 
agent  for  another,  and  is  to  receive  a  compensa- 
tion for  his  skill  and  services  only,  and  not  to  share  as 
a  partner,  or  to  possess  the  rights  and  powers  of  a  part- 
ner. 

^  49.  In  short,  the  true  rule,  ex  aquo  et  bano^  would 
seem  to  be,  that  the  agreement  and  intention  of  the 
parties  themselves  should  govern  all  the  cases.  If 
they  intended  a  partnership  in  the  capital  stock,  or  in 
the  profits,  or  in  both,  then,  that  the  same  rule  should 
apply  in  favor  of  third  persons,  even  if  the  agree- 
ment were  unknown  to  them.  And  on  the  other 
hand,  if  no  such  partnership  were  intended  between 
the  parties,  then,  that  there  should  be  none  as  to  third 
persons,  unless  where  the  parties  had  held  themselves 
out  as  partners  to  the  public,  or  their  conduct  operated 
as  a  fraud  or  deceit  upon  third  persons.  It  is  upon 
this  foundation,  that  the  decisions  redt,  which  affirm 
the  truth  and  correctness  of  the  distinction  already 

1  Ante9§d6,37. 

«  Grace  v.  Smith,  2  W.  Black.  996;  Waugh  v.  Carver,  2  H.  BL  235; 
ante,  §  27,  2a 
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consideredy  as  a  qoalificatkni  of  the  more  general 
doctrine  contended  for.  And  in  this  view  it  is  diffi- 
cult to  perceive,  virhj  it  has  not  a  jost  support  in  rea- 
son, and  equity,  and  public  policy.  Wherever  the 
profits  and  losses  are  to  be  shared  by  the  parties  in 
fixed  proportions  and  shares,  and  each  is  intended  to 
be  clothed  with  the  powers,  and  ri^ts,  and  duties, 
and  responsibilities  of  a  principal,  either  as  to  the 
capital  stodL,  or  the  profits,  or  both,  there  may  be  a 
just  ground  to  assert,  in  the  absence  of  all  control- 
ling stipulations  and  drcumstances,  that  they  intend  a 
partnership.  But  where  one  party  is  stripped  of  the 
powers  and  rights  of  a  partner,  and  clothed  only 
with  the  more  limited  powers  and  rights  of  an  agent, 
it  seems  harsh,  if  not  unreasonable,  to  crowd  upon 
lum  the  duties  and  responsibilities  of  a  partner,  which 
be  has  never  assumed,  and  fcnr  which  he  has  no  reci- 
procity of  reward  or  interest.  It  has,  therefore,  been 
well  said  by  Mr.  Chancellor  Kent,  in  his  learned 
C<Mnmentaries,  that  ^^  to  be  a  partner,  one  must  have 
such  an  interest  in  the  profits,  as  will  entitie  him  to 
an  account,  and  give  him  a  specific  lien  or  prefer- 
ence in  payment  over  other  creditors.  There  is  a 
distinction  between  a  stipulation  for  a  compensation 
for  labor  proporticmed  to  the  profits,  which  does  not 
make  a  person  a  partner ;  and  a  stipulation  for  an  in- 
terest in  such  profits,  which  entities  the  party  to  an 
account,  as  a  partner."^  And  Mr.  CoUyer  has  given 
the  same  doctrine  in  equally  expressive  terms,  when 
he  says,  that  in  order  to  constitute  a  communion  of 
profits  between  the  parties,  which  shall  make  them 


1  3  Kent,  Comm.  Lect  43,  p.  35,  note  (b\  4tfa  edit ;  Caiy  on  Parto.  p. 
11,  note  (i);  ante,  §  97,  note  (1);  poit,  §  57. 

7* 
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pertiiers,  the  interest  in  the  profits  must  be  mutual ; 
that  is,  each  person  must  have  a  specific  interest  in  the 
profits,  as  a  principal  trader.^ 

^  50«  The  Roman  law  fiilly  recognised  the  same 
distinction,  treating  the  case  as  a  mandate,  and  not  as 
a  partnership,  unless  the  latter  was  the  intention  of  the 
parties  themselves,  where  one  person  was  employed 
to  sell  the  goods  of  another,  and  was  to  receive  for 
his  services  a  portion  of  the  profits,  or  the  whole  or 
a  part  of  the  excess  of  price  beyond  a  given  sum.^ 
Si  margarita  iibi  vendenda  dedero,  ut,  si  ea  decern  ven- 
didissesy  redderes  mihi  decern ;  si  pltarisj  quod  excedit  iu 
haberes ;  mihi  videtur  (says  Ulpian)  si  animo  contra- 
hend(B  societatis  id  actum  sit,  pro  socio  actionem;  si 
mimtSj  prtBsaiptis  verbis?  In  short,  the  Roman  law 
seems  principally,  if  not  altogether,  to  have  treated 
the  case  of  partnership  only  as  between  the  parties 
themselves,  and  does  not  even  afiect  to  give  rights  to 
third  persons  against  them,  founded  upon  any  respon- 
sibility not  contemplated  by  the  partnership  contract.^ 
Voet,  in  speaking  on  the  subject,  manifesdy  deems 
every  partnership,  whether  express  or  implied,  to  be 
a  matter  of  consent  between  the  parties.  Societas 
dividitw  primo  (says  he)  in  expressam,  qtuB  eapressd 
conventione  Jitj  et  tacitam,  qwe  contrahi  dicitur^  dum 
rehus  ipsis  et  factis^  simul  emendo,  vendendoj  lucra  et 


\  CoUyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  17, 3d  edit;  Id.  p.  11 ;  Id.  p.  123. 

«  Ante,  §  37. 

9  Dig.  Lib.  17,  tit  2, 1.  44 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  4,  and 
note,  ibid. ;  Damnton,  Droit,  Fran9.  Tom.  17,  De  Society,  n.  333;  Pothier, 
De  Society,  n.  13;  Duvergier,  Droit  Civil  Fran^.  Tom.  5,  n.45. 

4  See  Daranton,  Droit  Fran^.  De  Sociei6,  Tom.  17,  n.  334;  Pothier 
Pand.  Lib.  17,  tit  3,  n. 30  ton. 40;  ante,  § 37. 
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damna  dividendoj  socii  ineundm  sociekUis  voluntatem 
declarant^ 

§  51  •  The  same  distinction  is  well  known  and  fully 
recognised  in  the  French  law.     Pothier  has  not,  in- 
deed, spoken  with  his  usual  clearness,  or  exactness, 
on  the.  sulject.^     But  Pardessus  has  expressed  his 
opinion  in    the  most    direct    and    satisfactory  man- 
ner.   Thus,  (he  says,)  whenever  a  merchant,  instead 
of  a  fixed  salary,  agrees  to  ^ve  to  his  agent  a  certain 
part  of  the  annual  profit,  the  agent  is  a  letter  of  his 
services  under  an  aleatory  condition ;  but  he  is  not  a 
partner.      He  cannot  make  claim  in  that  quality  to 
any  proprietary  interest  in  the  merchandise,   bought 
with  the  funds  of  his  principal,  although  he  partakes 
of  the  profits  thereof.     He  cannot,  at  least,  without 
an  express  stipulation,  have  any  voice  in  the  delibe- 
rations of  the  partnership ;  and  he  will  not  be  sub- 
jected to  the  contracts  of  the  partnership  in  respect 
to  third  persons,  unless,  indeed,  he  has  exceeded  his 
powers,  and  then  he  is  responsible  as  a  mandatary.^ 
So,  when  one  person  has  trusted  goods  to  another  to 
be   sold  for  him,  and  has   agreed   to  give   him   the 
whole  or  a  part  of  the  price,  which  shall  exceed  a 
certain  sum,   this  will  not  create  a  partnership  be- 
tween them  ;  but  only  be  a  salaried  mandate,  or  com- 
mission to  the  agent,  thus  undertaking  the  business.^ 
Duvergier  holds  the  same  opinion,  and  has  reasoned 


1  Voet,  ad  Pand.  liib.  17,  tit  2,  §  2. 

9  See  Pothier,  Pand.  Lib.  17,  tit  2,  n.  4,  and  Potbier's  notes,  ibid.;  Po- 
thier, De  Society,  n.  13 ;  Duvergier,  Droit,  Civ.  Fran^.  Tom.  5,  n.  45. 
aDte,§  37. 

3  Pardessiw,  Droit  Comm.  Toou  4,  n.  969 ;  Id.  Tom.  %  n.  560. 

^  Pardessus,  Droit  Comm.  Tom.  4,  n.  969.  See  also  Id.  Tom.  3,  n.  306 ; 
Id.  Tom.  3,  XL  702. 
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out  the  grounds  thereof  with  uncommoii  acuteness 
and  ability.'     And^  indeed,  it  seems  to  be  the  estab^ 


1  Duvergier,  Droit  Civ.  Fran^.  Tom.  5,  n.  48  to  n.  5(1  Tbe  followin|f 
quotation  clearly  exhibits  his  views.  **  Enfin,  il  y  a  un  nsage  fort  i^pon- 
da  parmi  les  conunercans,  qui  consitte  k  domier,  k  titie  d'appointenieiMy 
k  ieur  commis  ou  employ^  one  quote  part  dee  b^n^fices  6e  lent  com* 
merce.  Cette  stipnlatioo  semble,  au  premier  coup-d'oeil,  r^unir  tous  les 
^I^mens  de  la"  society ;  elle  a  d'un  autre  c6ti,  beaueoup  d'amilo|^e  avec 
le  maodat  salari^  On  comprend  combien  il  est  utile  de  savoir  k  Isquelle 
de  ces  deux  classes  de  contrats  elle  appaitient  r^Uement  II  est'  inutile 
de  citer  d^autres  exemples.  Ceux  que  je  viens  de  pi^enter  niontrent 
asses,  quHl  est  tris  difficile  de  d^m^ler  le  veritable  caract6re  de  ces  con- 
ventions qui  paraisseat  participer  ^galement  de  ^k  soceit6,  du  mandat  nr 
lari^  et  du  louage  d'ouvrage.  Recherchons  maintenant  less  principes,  qui 
doivent  dinger  dans  cette  appreciation.  La  definition  qui  a  ^t^  pr^c^- 
demment  donn^e  du  contrat  de  society,  me  semble  jeter  sur  ces  d^lica- 
tes  questions  une  .lumi^re  suffisante.  Elle  pr^sente  deux  id6es  prtnci- 
pales ;  elle  montre  dans  le  contrat  de  society  deux  Siemens  essentiels ; 
d'abord,  un  fonds  commun  compost  des  mises  particuli^res ;  en  second 
lieu,  une  participation  aux  benefices  produits  par  le  fond  social  ainsi 
forme.  Si  done  j'analyse  une  convention,  et  que  je  oe  voie  point,  qu'elle 
ait  fait  des  choses,  dont  chacun  des  contractans  etait  proprietaire  excln- 
sif,  une  chose  conunune  k  tous,  je  suis  autoris^  k  conclure,  qn'elle  n'est 
point  une  society.  Je  suis  conduit  k  la  m^me  consequence,  quoique  un 
droit  de  propriete  soit  etabli  par  I'effet  de  la  stipulation,  si  les  contrac- 
tans h'ont  point  eu  en  vue  de  se  partager  des  benefices  resultant  de 
retat  de  communaute,  qu'ils  out  cree.  II  ne  suffit  done  pas,  qu'ils  aient 
mis  leurs  proprietes  en  contact,  sans  les  confondre,  et  quails  se  soient 
procure  par  14.  certains  avantages,  pour  quails  soient  associes ;  il  ne  suffit 
pas  meme,  que  les  proprietes  soient  confondues,  et  que  cette  communica- 
tion de  droits  ait  accidentellemeat  des  resultatB  profitables ;  il  faut  que 
ce  soit  precisement  en  vue  de'ces  resultats  que  la  convention  ait  ete  for- 
roee.  L'application  de  ces  principes  aux  diverses  hypotheses,  dont  il 
vient  d^etre  parie,  montre  que,  dans  aucune  d'elles,  il  n'y  a  societe.  En 
tre  )e  proprietaire  de  jnerreries  ou  d'autres  objeis,  et  celui  qui  se  charge 
de  les  vendre,  moyennant  la  portion  du  prix,  qui  excedera  une  limite 
determinee,  il  n*y  a  point  de  propriete  commune.  L'industrie  de  IVin 
s^exerce  sur  une  chose,  qui  ne  cesse  point  d*appartenir  4  I'autre.  II  n'y  a 
point,  k  proprement  parler,  de  benefice,  qui  se  partage  entre  eux ;  la  som- 
me  totale,  moyennant  laquelle  la  vente  est  faite,  est  le  prix  des  objets 
vendus;  elle  est  la  representation,  dVbord  de  la  valour  intrinseque  de 
ces  objetp,  et  en  second  lieu  des  peines,  des  soins  et  mdme  des  frais  qui 
out  pu  etre  necessaires  pour  les  fuie  parvenir  k  nn  acheteur.     Dans 
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lidied  doctrine  of  the  French  tribunals.      This  coin- 
cidence of  doctrine,  founded  upon  general  reasoning, 


toute  veDte,  ]e  prix  se  compose  de  ces  deux  ^l^mens;  lorsque  les  mar- 
ch^ se  concluent,  saxis  inleno^iaire'  entre  Pacheteiir  et  le  vendeur,  ce 
dernier  touche  lee  deux  partiee  do  prix ;  au  cas  cootraire,  I'une  est  per- 
cue  par  le  propri^taire,  I'autre  par  rentremetteur.  On  devrait  en  dire 
antant,  alors  mtoe,  que  le  salaire  de  Pagent  plac^  entre  le  Tendeur  et 
Pacheteur,  consisterait  en  une  certaine  quotit^  du  prix,  ^  quelque  somme 
qu'il  s'^levit  Cest  pr^is^ment  ce  qui  se  passe,  tous  les  jours,  dans  les 
ventes  ou  antres  nfegociations,  qui  se  font  par  Pinterro^iaire  de  courUers. 
La  commission  ou  droit  de  courtage  est  de  tant  pour  cent  sur  le  produit 
des  opthations ;  et  Ton  n^a  jamais  song^  k  voir  \k  des  societ^s,  parce 
qu'on  a  bien  senti,  que  la  choeo  dont  la  vente  est  faite,  ne  deviant  point  la 
copropridt^  du  vendeur  et  du  Courtis;  qull  n^  a  point  de  b^n^fices  pro- 
prement  dits  dans  une  pareille  operation,  car  il  n'y  a  point  augmentation 
de  valeur  produite  par  1*  etkt  d*une  mise  en  communaute ;  que  seule- 
ment,  il  y  a  vente  et  distribution  dn  prix  entre  deux  personnes,  qui  y  ont 
droit,  &  titre  difRrent  Loresque  quatre  chevaux  appartenant  k  deux  mai- 
tres  sont  r^unis  pour  dtre  vendue,  la  propri^t^  de  chacun  restant  s^parte, 
il  est  ^galement  Evident,  qu'il  n'y  a  point  de  society ;  car  il  D*y  a  rien  de 
mis  en  commun,  il  n*y  a  point  de  copropri^  fbrm^  par  la  reunion  de 
propri^t^  distinctes.  A  la  v^'rit^,  la  combinaison  des  contractans  a  pour 
but  et  pour  risttltat  d'augmenter  la  valeur  v^nale  des  cboees,  qui  leur 
appartiennent ;  mais  la  sociM  suppose  Pexistence  d'nne  masse  commune 
de  b^o^ficee,  k  laquelle  chacun  vient  paiser  selon  son  droit  Ici,  chacun 
est  rest^  propri^taire  de  ce,  qui  lui  appartenait  avant  la  convention,  il 
profite  senlement  de  Texc^dant  de  valeur,  qui  est  snrvenu  k  sa  chose. 
Dans  la  troisiiroe  esp^e,  ou  I'on  a  voulu  voir  une  8oci4t6,  il  n'y  a  r^lle- 
ment  qu'un  mandat,  ou  P^tablissement  d'un  ^t  de  communaute  transi- 
toire.  Le  iait,  sur  lequel  s'explique  la  loi  romaine  cit6e  par  Pothier,  n'est 
pas  pr6sent6  avec  une  precision  parfaite,  et  loisqu'on  veut  indiqner  see 
cons^uences  avec  Pexactitude  convenable,  on  est  oblig^  d'admettre  une 
distinction.  Si  les  deux  voisins,  qui  ont  en  la  pens^e  dVcheter  un  fonds 
placd  prte  de  leurs  heritages,  sont  d'accord  sur  la  portion,  que  chacun  y 
doit  prendre ;  celui  qui  fait  Tacquisition  agit,  pour  paitie,  en  son  nom  per- 
sonnel, et,  pour  partie,  comme  mandataire.  11  n'e  pas  Papparence  d'uneso- 
ci^t^ ;  il  n'y  a  pas  m^me  communaute,  puisque  le  partage  est  fait  k  Pavance. 
Si  le  lot  de  chacun  n'est  pas  d^termin^,  la  propri^te  dn  fbn^  sera  indivise ; 
mais,  on  le  sait,  Pindivision  ne  suffit  point  pour  constituer  la  society ;  elle 
^tablit  senlement  une  commnnant^  Ce  n'est  pour  les  contractans  qu'un 
tot  transitoire ;  leur  but  est  le  partage,  et  non  la  perception  des  benefices, 
que  la  chose  commune  peut  produire.  L'avantage  que  trouve  chaque  ache- 
teur,  dans  la  r^unbn  k  son  h^itage  d'une  partie  du  fonds  acquis  en  com- 
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between  foreign  jurists  and  the  municipal  jurispro^ 
dence  of  the  common  law,  as  to  the  propriety  of 
the  distinction  above  stated,  certainly  affords  no 
slight  confirmation  of  its  accuracy  and  entire  conformity 
to  the  true  principles,  which  ought  to  regulate  the  sub- 
ject 


man,  n'est  pas  un  veritable  b^n^fice  social.  U  est  m^roe  possible,  qu'll  y 
ait  pour  eox  perte  mat^rielle  dans  I'acquisition,  que  le  fonds  ne  vaille  pas 
ce  qu*il8 1'ont  pay^,  et  qu'ils  aient  sciemmeot  fait  un  march^  d^vanta|reuX| 
pour  Eloigner  un  voisinage  d^sagr^ble,  ou  pour  ex^uter  des  ameliorations 
purement  voluptuaires.  On  ne  saurait  trop  insister  sur  la  n^essit^  de 
conserver  au  mot  benefices  son  sens  exact  et  regoureaux ;  car  c'est  parce 
que  Ton  regarde  benefices  et  avantages  comme  des  expressions  4quivalen- 
tes,  que  I'on  se  m^prend  sur  le  caract^re  d^me  fonle  de  conventions.  Si 
totttes  celles  qui  procureot  quelques  avantages  aux  contractans,  ^taient 
des  soci^tesy  cette  qualification  conviendrait  k  un  nombre  infini  de  contrati. 
L'Anrangement  que  font  les  coouner^ans  avec  leun  commis,  lorsqu'ils 
donnent  k  ceuxci,  au  lieu  d'appoiatemens,  une  portion  des  benefices  de 
lear  maison,  parait,  plus  que  tout  autre,  r^unir  les  ^l^mens  constitutifs  de 
la  society.  L'lndustrie  du  commis  ne  forme-t-elie  pas  sa  mise  ?  Ne  prend- 
11  point  part  aux  b^n^fices,  dans  la  veritable  acception  du  mot?  lie  con- 
court-il  pas  aux  pertes,  puisque  s'il  n'y  a  pas  de  benefices  il  perd  son 
travail  ?  Malgr^  cette  reunion  de  cizccHistances,  les  auteurs  et  les  tribunaux 
decident,  qu'il  ne  faut  pas  confondre  an  commis  int^ress^  avec  un  veritable 
associ^  lis  font  ressortir  les  differences,  qui  existent  entre  leur  position 
et  leurs  droits.  Le  commis  n'a  point,  disent-ils,  la  copropri^te  du  fonds 
social ;  il  n>n  dispose  poiat  librement  et  en  matire ;  il  reste  soumis  k 
I'autorite  et  aux  ordres  de  son  patron ;  il  peut  tUe  renvoy^  par  lui,  sauf 
dMommageraent ;  il  ne  participe  point  aux  pertes;  il  n'est  point  person- 
nsllement  tenu  envers  les  tiers ;  ainsi  il  n'a  ni  les  prerogatives  ni  les 
obligations  d'un  associe.  Ces  observations  sont  justes ;  cependant  seules 
elles  ne  sentient  pas  decisives  et  Ton  pourrait,  4  la  rigueur,  concevoir  un 
as8oci&  redoit,  par  des  conventions  particulieres,  k  une  situation  k  peu- 
p  es  semblable  k  celle  qui  vient  d'etre  decrite.  Rien  n'empeche,  en  effet, 
de  stipuler,  que  les  choses  mises  dans  la  societe  resteront  la  propriete  de 
Pun  des  associes,  et  que  Padministration  lui  sera  exclusivement  reservee ; 
que  Pautre  participera  aux  pertes,  en  ne  recevant  rien  pour  son  travail ; 
et  qu'en  cas  d'insuffisance  du  fcxids  social,  il  ne  sera  point  personnelleroent 
oblige  aupaiement  des  dettes.  Mais  la  reunion  de  ces  clauses  fort  ex- 
traordinaires  n'etabllrait  pas  encore  une  similitude  parfaite  entre  Passocie 
et  le  commis.    D'une  part,  lors  memo  que  les  cboses  mises  en  societe 


.« 
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^  62.  Tims  much,  at  least,  seemed  proper  to  be 
said  in  viadication  of  the  distinction  at  the  common 
law,  and  tibe  cases  in  support  of  it,  which  hare  been 
treated  by  some  learned  minds,  (as  we  have  seen,)  as 
fisonded  in  too  much  subtlety  and  refinem^it,  and  as 
not  reconcilable  with  acknowledged  principles,  or  just 
juridical  reasoning.^  The  charge  might  be  fairiy  retort- 
ed, and  the  reasoning  pressed,  that  the  rule  itself,  to 
which  the  distinction  is  applied  as  an  exception,  is  open 
to  the  same  objection,  and  to  others  of  a  more  serious 
nature. 

^  53.  But  waiving  all  such  discussions,  let  us 
now  proceed  to  the  consideration  of  the  various  cases, 
in  which  the  parties  have  been  held  to  be  partners,  as 


refltent  la  propri^^  de  celui,  qui  lea  y  apporte,  leur  jooiasance  au  moins 
est  mise  en  commun  et  chacun  des  associ^a  y  a  droit  Or  le  commis 
int^reas^  n'est  point  copropri^taire  dea  capitanz  de  celui  qui  Temploie, 
qnoique«ce8  capitaux  soicnt  foumia  en  pleine  jM'opri^t^,  et  non  paa  aeule- 
ment  pour  la  joiasanca  D'an  autre  c6ti6, 1'aaaoci^,  qui  donne  aon  indna- 
trie  comme  miae  aociale,  a'engage  k  faire  un  travail  d^tennin^  maia  ind^- 
pendant ;  11  a  dea  deToirs  k  remplir  envera  la  aociet^,  maia  il  n'a  point 
d'ordrea  &  recevoir  de  aea  co-aaaoci^a.  Le  coinmia,  au  contnire  a'oblige 
k  executor  la  volont^  du  chef  de  ]a  maiaon ;  il  eat,  relativement  &  lui, 
dana  un  ^tat  d'inftriorit^  et  de  aubordination  incompatible  avec  le  carac- 
t^re  et  lea  droita  d^ua  aaaoci^.  Ce  rapprochement,  qu'il  aerait  facile  de 
pouaaer  ploa  avant,  montre  que,  aoua  dea  apparencea  aemblablea,  aont 
cajchkcB  dea  difl^rencea  bien  traneh^a ;  qu'U  ne  faut  paa,  encore  une 
foia,  voir  dana  la  participation  k  dea  b^n^ficea,  un  eigne  infallible  de 
Fexietence  d'une  aoci^te.  L'aaaocie  et  le  conmiia  intereaae  ont  cela  de 
conuDun,  qu'ila  aont  I'un  et  Tautre  appelea  k  recueillir  une  portios  de 
benefieea ;  maia  la  nature  de  lenra  droita  et  la  aource  4  laquelle  ila  lea 
pdsent,  n*en  reatent  paa  moina  diatinctea  et  aepareea ;  Fun  participe  aa 
gain,  parce  qu'il  eat  coproprietaire  de  la  choae  qui  le  produit ;  et  I'autre, 
parce  qu'il  a  fait  un  travail  poor  lequel  on  lui  a  promia  cette  eap^ce  de 
aalaire."  See  alao  the  deciaiona  of  the  French  tribunala,  cited  by  Dn- 
vergier,  Id.  ^  68,  n.  (3).  See  alao  Duranton,  Droit  Civ.  Fzmnf.  Tom.  17, 
n.  339, 330;  331. 
1  Ante,  §  48  to  51. 
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to  third  persons^  even  when  they  were  clearly  not  so,  as 
between  themselves.  It  is  unnecessary  to  ccmsider  the 
cases,  where  the  parties  intend  a  partnership  between 
themselves ;  for  in  such  cases  they  clearly  are,  or  at 
least  may  be  held  to  be  partners,  as  to  third  pers(ms.^ 
The  converse  rule,  however,  does  not  reciprocally  ap- 
ply at  the  common  law;  for  persons  are  often  held 
partners,  as  to  third  persons,  where,  either  expressly  or 
by  just  implication,  they  are  not  to  be  deemed  partners 
between  themselves.^ 


1  Ex  parte  Hodgrkioson,  19  Ves.  ^1,  294. 

3  Mr.  Collyer  seems  to  entertain  some  doubt  as  to  the  terms,  nature  and 
extent  of  the  doctrine  on  this  point,  and  says ;  **  In  the  preceding^  cases, 
although  the  parties  manifested,  by  their  agreement,  an  intention  not  to 
contract  tlie  relation  of  partnership,  yet  it  wras  held,  that  such  intention 
could  not  prevail  against  an  express  stipulation  to  share  the  profits ;  a 
stipulation,  which,  as  we  have  already  seen,  is  the  primary  test  of  a  part- 
nership between  the  parties,  and  renders  them  liable  to  third  persons.  But 
the  authorities  have  gone  still  further,  and  it  has  even  been  held,  that  an 
agreement  to  share  the  profits  of  an  adventure,  although  not  so  expressed, 
as  to  create  a  partnership  between  the  parties,  may,  nevertheless,  create  a 
partnership,  as  between  them  and  the  world.  In  Waugh  v.  Carver,  there 
are  several  expressions  of  Lord  Chief  Justice  Eyre,  which  lead  to  this 
conclusion ;  and  on  the  authority  of  those  expressions,  the  case  of  Hes- 
keth  V,  Blanchard  was  decided,  in  which  it  was  held,  that  the  agreement 
might  constitute  the  parties  as*partuers,  quoad  third  persons,  although  un- 
der the  circumstances  it  did  not  place  them  in  that  situation  inter  se." 
And  again ;  *'  Upon  the  whole,  notwithstanding  the  doctrine  laid  down  in 
Hesketli  v.  Blanchard,  and  some  other  cases,  the  general  result  of  the  au- 
thorities seems  to  be,  that  persons,  who  share  the  profits  of  the  concern, 
are  prim^  facie  liable  as  partners  to  third  persons,  but  they  may  repel  the 
presumption  of  partnership  by  showing,  that  the  legal  relation  of  partner- 
ship inter  se  does  not  exist  With  reference  to  the  last  of  these  two  posi- 
tions, it  may  be  observed,  that,  in  Hoare  v.  Dawes,  the  defendants,  who 
were  charged  as  dormant  partners,  rebutted  the  presumption  of  partner- 
ship by  showing,  that  they  had  no  communion  of  profit  with  the  broker. 
So,  where  a  person  was  charged  as  a  dormant  partner  in  the  profits  of  a 
lighter,  but  it  turned  out,  that  he  was  to  have  only  half  the  gross  earnings 
as  wages,  it  was  held,  that  he  was  not  a  partner  with  the  lighter-man,  and 
therefore  not  liable  for  the  repairs."    Collyer  on  Partn.  B.  1,  ch.  1,  §  3, 4, 
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^  64.  Hie  cases,  in  which  tins  liaUlity  as  p»tn€f^ 
u  to  third  pemms  exists,  may  be  distribated  into  the 
fbllovruig  dasses.^  First,  where,  although  Atn  is 
ISO  eommumty  of  interest  in  the  captal  stock,  yet  the 
parties  agree  to  hare  a  cooimunity  of  interest  or  par- 
tidpatioa  in  the  profit  and  loss  of  the  bosiiiesB 
or  adventure,  as  principals,  either  indefinitely,  or 
in  fixed  proportions*  Secondly,  whore  there  is, 
strictly  speakings  no  capital  stock,  but  labor,  skiB, 
aind  industry  are  to  be  ccmtributed  by  each  in  the  biisi'- 
tiess,  as  principals,  and  the  profit  and  loss  thereof  are 
to  be  shared  in  Mke  mannen  ThhrcHy,  where  the  piofit 
is  to  be  shared  between  the  parties,  as  principals,  in  like 
Bsanner,  but  the  loss,  if  any  occuts  beyond  the  profit, 
is  to  be  borne  exdusitrely  by  one  party  ooly.  Fourth- 
ly, where  the  parties  are  not  in  reality  partners,  but 
hold  themselves  out,  or  at  least  are  held  out  by  the 
party  sought  to  be  charged,  as  partners  to  third  persons^ 
who  give  credit  to  them  acccnrdingly.  Fifidily,  where 
one  of  the  parties  is  to  receive  an  annuity  out  of  the 
profits,  or  as  a  part  therec^. 

^  55.  And  first,  as  to  cases,  where  there  is  no  com« 
munity  of  interest  in  the  capital  stock ;  but  there  is 
a  community  of  interest  or  participation  in  the  profit 
and  loss  of  the  business  or  adventore^  as  principals4' 


pi  59,  60,  dd  edit  It  does  not  appear  to  me,  that  the  aathorities  quite  jus- 
tify the  conclusidtl  of  Mr.  CoUyer,  hoire\'«r  reasonable  it  may  seem  .t6  b«. 
See  post,  §  56  to  59 ;  Ex  parte  RowlandsoU,  1  Rose,  R.  69  to  91 ;  Wattgh 
V.  Carrer,  2  H.  Bl.  235,  S46. 

I  ColL  on  Partn.  B.  ],ch.  1,  §  1,  p. 25;  Id.  $  2,  p.  53,  54,  55, 58, 2d  edit 
Watson  on  Partn.  ch.  1.  p.  11, 12, 2d  edit ;  Id.  p.  33 ;  Et  parte  Digby,  I 
Deacon,  R.  341 ;  S.  C.  2 Mont  &  A.  7^5 ;  3  Kent,  Comm.  Lect43,p.3l, 
82,  4tfa  edit;  Ex  parte  Hodgkinson,  19  Ves.  291 ;  Winship  v.  Bank  of  U- 

Partn.  8 
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It  is  this  circumstance,  that  the  parties  are  to  act  and 
share,  as  principals,  which  forms  a  pominent  distinc- 
tion between  this  class  of  cases  and  that,  where  an 
agency  exists,  with  a  OHnpensation  therefor  out  of 
the  profits.  But  the  other  drcumstance  is  also  im- 
portant, that  the  parties  are  to  share  in  the  loss,  as  well 
as  in  the  profit.  Indeed,  this  is  ordinarily  laid  down, 
as  the  true  test  of  partnership  in  this  class  of  cases.^ 
A  communion  of  profit  generally  implies  a  commun- 
ion of  loss  in  the  limited  sense  already  suggested, 
that  is,  that  there  can  be  no  ascertained  profits,  until 
after  all  the  losses  are  deducted  therefiK)m.^  There 
may,  however,  be,  and  often  is  a  stipulation  in  part- 
nership contracts,  that  all  the  losses,  beyond  what  the 
profits  will  meet,  shall  be  borne  by  one  party  only, 
or  borne  in  a  different  proportion  between  the  parties, 
fipom  what  they  take  in  the  profits.^  But  where  the 
agreement  either  expressly,  or  by  ;fair  implication, 
admits,  thiait  the  parties  are  to  share  in  losses,  as  well 
as  in  profits,  that  circumstance  will  ordinarily,  at  the 
common  law,  be  held  to  make  them  partners  as  to 
third  persons,  and  in  many  cases  also  between  them- 
selves, upon  the  ground,  that  such  is  the  proper  and 
essential  accompaniment  of  a  partnership,  and  that 
it  is  inconsistent  with  the  notion,  that  the  share  of  the 


States,  5  Peten,  R.  529,  561 ;  Ez  parte  Rowlandson,  I  Rose,  R.  89 ;  Hax- 
sard  «.ilazard,  1  Stoiy,  R.  371. 

1  Green  v.  Beesley,  2  Bing,  N.  Cas.  108 ;  Waagh  v.  Cnxver,  3  H.  Bl. 
235,  247 ;  Holmes  v.  United  losur.  Co.  2  John.  Cos.  329, 331 ;  Perrott  v. 
Bryant,  2  Younge  &  Coll.  61, 68;  Meyer  v.  Sharpe,  5  Taunt  R.74. 

8  Ante,i20to2a 

3  Ante,  §23,24;  Collyeron  Partn.  fi.  l,cL  1,  §  1,  p.  11, 2d  edit;  Gilpin 
V.  Enderby,  5  Bam.  &  Aid.  954 ;  Bond  v.  Pittard,  3  Mees.  &  Wels.  357. 
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profits  is  designed  to  be  a  mere  remuneration  for  ser* 
vices.* 

^  56.  A  few  examines  may  serve  to  illustrate  the 
principle.  Thus,  if  the  ovniers  of  a  ship,  owned  bj 
them  as  tenants  in  common,  should  employ  the  ship  in 
a  particular  trade  or  adventure  upon  joint  account,  and 
were  to  participate  in  proportion  to  their  interests  in 
the  profits  and  losses  of  the  trade  or  adventure ;  they 
would  be  partners  in  the  adventure  inter  sese,  as  well 
as  to  third  persons,  although  they  might  still  remain 
tenants  in  common  of  the  ship.^  The  like  result 
would  arise,  if  several  tenants  in  common  of  goods 
should  ship  them,  to  be  sdd  on  joint  account,  and  their 
respective  shares  in  the  proceeds  were  to  be  invested 
in  other  goods  on  their  several  and  not  joint  account, 
cm  the  return  voyages,  they  would  be  partners  in  the 
adventure  on  the  outward  voyage,  but  not  in  the 
return  voyage,  unless  the  return  goods  were  to  be 
sold  on  joint  account.^  So,  if  the  owner  of  a  ship 
should  agree  with  the  master,  that  the  vessel  should 
be  employed  on  a  particular  adventure  or  voyage  for 
the  benefit  of  both  parties,  and  they  were  to  share 
the  profits  and  losses,  (not  the  gross  profits  or  jmto- 
ceeds,)  indefinitely,  or  in  certain  fixed  proportions; 
there,  although  the  owner  would  still  remain  sole 
owner  for  the  adventure,  or  the  voyage,  yet  as  both 
were  to  share  the  losses,  as  well  as  the  profits  there- 


I  CoUyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  19;  GreeD  v.  Beesley,  3  Bing. 
New  Cas.  108 ;  Mclver  v.  Hnmble,  16  East,  R.  173 ;  3  Kent,  Comm.  Lect 
43,  p.  26,  4tli  edit 

s  Monford  v.NicholI,  20  John.  K.  611 ;  post  v,  Eimberiey,  9  John.  R. 
470;  Saville  «*  Robertson,  4  Term  R.  790,  725 ;  Colly er  on  Partn.  B.  1, 
eb.  l,$l,p.  16,17,2dedit 

'  Holmes  «.  United  Insur.  Co.  2  John.  Cas.  331, 332. 
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of,  they  wwld  be  deemed  partners.^  The  same  doc- 
trine would  apply,  if  the  parties  were  to  share  the 
profits  or  the  nett  profits ;  for  in  each  of  these  cases 
there  must  be  a  deducdon  first  made  of  all  the 
charges  and  losses.*  So,  if  two  persoas  should  enter 
into  an  agreement,  that  the  one  should  buy  goods  on 
account  of  the  other,  and  should  {«oceed  abroad 
with  them,  and  there  sdl  them,  and  they  were 
to  be  equally  interested  in  the  profit  and  loss  of 
the   adventure;   this   would   constitute  a  partnership 


I  Ante,  §  d4,  42, 44;  ]>i7  vl  Boswell,  1  Gamp.  R.  389,  S8t>.  But  see 
Kak  V.  Qlemie,  4  M.  ^  8ehr«  240 ;  Cheap  «.  Graiooadt  4  Bara4^AM« 
663, 668, 669, 670.  —  la  this  last  case,  (whioh  was  one  of  aharing  coniinia* 
sioDfl),  Lord  Chief  Justice  Abbott,  in  delivering  the  opinion  of  the  Court, 
said ;  **  And  sacfa  an  agreament  is  peoribetly  distinct  ftom  the  cases,  put  ia 
the  argumeol  before  us,  of  xemnneiation  made  to  a  traveUsr*  or  ether 
cleric  or  agent,  by  a  portion  of  the  sums  received  by  or  for  his  master  or 
principal,  in  lieu  of  a  fixed  salary,  which  is  only  a  mode  of  payment  adopt- 
ed to  increase  or  secure  exertion.  It  is  distinot  also  from  the  case  of  a 
l^top  receiviog  for  his  commission  a  percentage  on  the  amottnt  of  the  piica 
of  the  goods  sold  by  himi  instead  of  a  certain  sum  proportioned  to  the 
quantity  of  the  goods  sold,  as  was  the  case  of  Dixon  v.  Cooper,  (3  Wils. 
40,)  wherein  it  was  held,  that  the  factor  was  a  competent  wkaees  to  prove 
the  aale*  It  differs  also  from  the  case  of  a  person  receiving  from  a 
trader  an  agreed  sum,  in  respect  of  goods  sold  by  his  recommendation,  as 
one  shilling  per  chaldron  on  coals,  or  the  like,  for  there  there  is  no  mutu- 
aKtyi  and  suck  a  case  resembles  a  payment  made  to  an  agent  for  pio» 
curing  orden^  and  has  no  distinct  reference  in  the  terms  of  the  agreement  to 
any  particular  coals  purchased  by  the  coal-merchant  for  resale,  upon  which 
a  third  person  may  become  a  creditor  of  the  coal-merchant,  and  probably 
could  not  in  any  instance  be  shown  to  apply  in  its  execution  to  any  such 
particular  purchase.''  But  see  Reynolds  v.  Toppan,  15  Mass.  R.  370, 
cited  ante,  §  44,  note. 

S  Cheap  tr.  Cranmnd,  4  B.  &  Aid.  668, 669, 670 ;  Ex  parte  Rowland* 
son,  1  Rose,  R.  89,  91,  92;  Ex  parte  Hodgkmson,  19  Ves.  291,  294; 
Grace  v.  Smith,  2  W.  Black.  998, 1000;  Tench  v.  Roberts,  6  Madd.  R. 
145,  note ;  Bailey  v.  Clark,  6  Pick.  372 ;  Dob.  v.  Halsey,  16  Johp.  R.  34  ; 
ante,  §  34 ;  post,  §  57, 58;  Bond  «.  Pittard,  3  Tde^  k,  Welsh.  357, 360^ 
361. 
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between  them.'  So,  if  a  persoa  ^ould  agree  with 
a  broker,  that  the  latter  should  purchase  goods  for 
the  former,  and  should  receive  for  his  trouMe  a  certain 
proportion  of  the  profits  arising  from  the  sale  of  the 
goods,  and  should  bear  a  certain  proportion  of  the  loss- 
es ;  such  an  agreement,  although  it  would  not  vest  any 
property  in  the  broker  in. the  goods  so  purchased,  or  in 
die*  proceeds  thereof,  would  yet,  by  reason  of  his  par- 
ticipation in  the  profits  and  losses,  render  him  liable,  as 
a  partner^  to  third  persons.^ 

^  57.  Upon  the  like  ground,  where  A.,  having 
neither  money  nor  credit,  offered  to  B.,  that  if  he 
would  order  with  him  certain  goods  finom  C.  to  be 
shipped  upon  a  foreign  adventure,  and  sold  by  A* 
abroad,  if  any  profits  should  arise  firom  them,  B« 
should  have  half  the  profits  for  his  trouble ;  and  the 
goods  were  accordingly  ordered  and  charged  by  C. 
to  their  joint  account ;  it  was  held,  that  B.  was  jointly 
liable  with  A.,  as  a  partner,  to  C.  And  the  Court 
there  took  the  distinction,  that  quoad  third  persons  it 
was  a  partnership;  for  B.  was  to  share  half  the 
profits;  but  as  between  themselves,  it  was  only  an 
agreement  for  so  much,  as  a  compensation  for  B.'s 
trouble,  and  lending  A.  his  credit.^     So,  where  A. 


1  Ex  parte  Rowlandson,  1  Rose,  R.  89, 90,  91. — In  this  last  case  Lord 
Eldoti  said ;  '*  It  was  impossible  to  say,  as  to  third  persons,  they  were  not 
partners,  the  ground  being  settled,  that  if  a  man,  as  a  reward  for  his  labor, 
chooses  to  stipulate  for  an  interest  in  the  profits  of  a  basines3,  instead  of 
a  certain  sum  proportioned  to  those  profits,  he  is  as  to  third  persons  a  part- 
ner, and  Ji%  arrangement  between  the  parties  themselves  could  pre- 
▼entit* 

9  Smitii  V.  Watson,  2  B.  &  Cresw.  401 ;  Meyer  n  Shaipe,  5  Taunt  R. 
74 ;  Ex  parte  Langdale,  18  Yes.  300 ;  S.  C.  2  Rose,  R.  444. 

9  Hesketh  o.  Blanchard,  4  East,  R.  144, 146;  S.  C.  ante,  §  40;  Meyer 
0.  Sharpe,  5  Taunt  R.  74.    See  CoUyer  on  Partn.  B.  1,  ch.  1,  §  2,  p.  50, 

8* 


90  rARTMSBSHIP^  [CH.  lY. 

agreed  with  B.  to  convey  by  bone  and  cart  tbe  anail  be<- 
tween  particular  places,  at  a  certain  price  per  aainun^ 
and  to  pay  bis  proportion  of  the  expense  of  the  cart, 
&o« ;  and  the  money  received  by  the  carriage  of  parcdf 
was  to  be  divided  between  the  parties,  and  the  damage 
<)ccasioned  by  the  loss  of  parcels  was  to  be  borne  in 
equal  proportions ;  it  was  held,  that  they  were  partners 
inter  sese^  as  well  as  to  third  perscms.  And  upon  that 
occasion  Lord  Chief  Justice  Tindal  observed ;  ^^  I  have 
always  understood  the  definitioB  of  partnership  to  be 
a  mutual  participatioa  of  profit  and  loss*"  ^ 

^  58.  Upon  tbe  Uke  ground,  where  oae  perso* 
advanced  funds  for  cairyiis^  on  a  particular  trader 
and  another  furnished  his  personal  services  only  in 
carrying  on  tbe  trade,  for  which  he  waa  to  receive  a 
proportion  of  tbe  nett  profits ;  it  was  held,  that  they 
wen  partners  inter  sese,  as  well  as  to  third  persons** 
And  the  principle  was  there  fully  recognnsed,  in4iich 
had  been  established  in  prk^r  cases,  that  he,  who  is 
to  take  a  part  of  the  profits,  shall  by  operation  of  law 
be  made  liaUe  to  losses,  as  to  third  persons ;  because 
by  taking  a  part  of  the  profits,  be  takes  fix>m  the 
creditors  a  part  of  that  fiind,  which  is  the  security  fof 
the  payment  of  their  debts.^    So,  where  Al,  B.,  and  C. 


59,  00,  2d  edit  —  Mr.  CoUyer  thinks,  that  in  Hesketh  «.  BlaDciuud,  (4 
East,  R«  144),  the  parties  were  partners  inter  sese,  as  well  as  to  third  per- 
sons ;  and  there  is  certainly,  in  other  aathorities,  strong  ground  to  support 
that  opinion.    Ante,  $  42,  and  note ;  post,  §  68. 

1  Green  «.  Beesley,  2  Bing.  New  Cas.  106.  See  also  Fr(ynonto.Conp- 
land,  2  Bing.  R.  170 ;  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  19, 2d  edit 

9  DoW.  Halsey,  16  John.  R.  34,  40 ;  3  Kent  Comm.  Lect  43,  p.  24, 
25,  4th  edit;  Collyer  on  Partn.  B.  1,  ch.  1,  §  2, 2d  edit    Ante,  §  34 

3  Ibid. ;  Grace  v.  Smith,  2  W.  Black,  998»  1000;  Waugh  v.  Carver,  2 
H.  Black.  245;  Hedcetfa  v.  Blanchard, 4  East,  R.  144;  ante,  §27,30, 32. 
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entered  iato  partoerahip  in  the  business  of  tanning 
iude8f  and  it  was  stipulated  that  A.  should  furnish  one 
half  of  the  slock,  to  keep  the  tannery  in  operation, 
and  should  market  and  receive  one  half  of  the  leath* 
er,  and  that  B.  and  C.  should  furnish  the  other  half 
of  the  stock,  and  receive  and  market  for  the  other 
half  of  the  leather,  and  that  in  making  purchases 
each  should  use  his  own  credit  separately;  it  was 
held,  that  they  were  partners  as  to  third  persons,  as 
well  as  between  themselves,  as  to  stock  sold  to  one  of 
the  partners ;  for  the  stipulation,  as  to  the  division  of 
the  manu&ctuxed  article  specifically  am(mg  the  part- 
ners, was  equivalent  to  a  participation  of  profit  and 
Ios&^  So,  where  three  persons  ran  a  line  of  coaches 
from  one  plaoe  to  another,  the  route  being  divided 
among  them  into  three  sections,  the  occupant  of  each 
section  furnishing  his  own  carriages  and  horses,  hiring 
drivers,  and  paying  the  expenses  of  his  own  section, 
and  the  money  received  from  the  passengers,  as  fere, 
deducting  the  toUs  of  the  turnpike  gates,  was  divided 
among  them  in  proportion  to  the  number  of  miles  of 
the  route  run  by  each ;  it  was  held,  that  they  were  part- 
ners as  to  third  persons,  as  well  for  torts,  as  upon  con- 
tracts*' 


^  Everet  v.  Chapman,  0  Coanect  R.  347. 

s  Champion  v,  Boetwick  &  Wife,  18  Wend.  R.  175.  Mn  Chancellof 
Walworth  on  this  occasion  said ; — "  It  is  not  necessary  to  constitute  a 
paitneiship^  that  there  should  be  any  property  constituting  the  capital 
stock,  which  shall  be  jointly  owned  by  the  partners.  But  the  capital  may 
consist  in  the  mere  use  of  property,  owned  by  tlie  individual  partners  sep- 
arately. It  18  sufficient  to  constitute  a  partnership^  if  the  parties  agree  to 
have  a  joint  interest  in,  and  to  share  the  profits  and  losses  arising  from 
the  use  of  property  or  skill,  either  separately  or  combined.  Here  the  cap- 
ital, which  each  contributed  or  agreed  to  contribute  to  the  joint  concern, 
was  the  horses,  carriages,  harness,  drivers,  &c.,  which  were  necessAiy  to 
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^  58  a.  On  the  other  band,  where  there  was  an  agree- 
ment by  a  Rail-^road  Company  with  certaui  persons, 
who  were  engaged  in  transporting  merchandise  from 
New  York  to  various  places  in  the  West,  by  way  of 
Hudson  River  and  canals,  that  these  carriers  should  de- 


run  hia  part  of  the  roate ;  and  to  be  fed,  repaired,  and  paid  at  his  own  ex- 
pense. The  only  debts  or  expenses,  for  which  they  were  to  be  jointly  lia* 
ble  as  between  themselves,  were  the  tolls  upon  the  whole  line ;  and  the 
joint  profits;  which  they  were  to  divide,  if  any  remained  after  paying  the 
tolls,  was  the  whole  passage  money  received  upon  the  entire  line.  Al- 
though it  may  be  fiairly  inferred,  that  each  party  suppoeed,  that  the  ex- 
penses of  running  his  part  of  the  line,  exclusive  of  the  toUs,  would  be  equal 
to  the  distance  run  by  him,  it  by  no  means  follows,  that  any  of  them  snpn 
posed,  that  the  actual  passage  money  or  profits  of  the  difierent  parts  of  the 
line,  would  be  in  the  same  proportion ;  as  it  is  a  well  known  fact,  that  the 
number  of  passengers,  who  travel  in  public  conveyances,  increase  as  you 
approach  large  market  towns,  or  other  places  of  general  resort.  The  only 
object  of  the  agreement  to  divide  the  passage  money  earned  upon  the 
whole  line,  among  the  difierent  proprietors,  must  have  been  to  give  to 
those,  who  run  that  part  of  the  line,  where  there  was  the  least  travel,  a 
portion  of  the  passage  money  on  other  parts  of  the  route,  as  a  fair  equiva^ 
lent  for  their  equal  contribution  of  labor  and  expense  for  the  joint  benefit 
of  all.  And  as  all  the  owners  of  the  line  were  thus  interested  in  every 
part  of  the  route,  and  were  liable  to  the  passengers,  if  they  were  unrea- 
sonably detained  on  the  way,  I  am  inclined  to  think,  that,  if  the  driver  of 
either  had  refused  to  carry  on  the  passengers  over  his  part  of  the  line  with- 
out any  sufficient  excuse,  either  of  the  other  parties,  who  happened  to  be 
present,  might  have  employed  another  driver  at  the  common  expense  to 
proceed  with  the  team  to  the  end  of  that  route,  although  as  between  them- 
selves the  owner  of  that  part  of  the  line  would  be  bound  to  pay  such 
extra  expense.  And  the  same  right  would  have  existed,  if  the  driver,  by 
reason  of  intoxication  or  otherwise,  was  incapable  of  discharging  his  duty 
with  safety  to  the  passengers.  Although  the  title  to  the  coach  and  horses 
for  the  time  being  might  not  be  so  far  vested  in  the  partners,  as  to  author- 
ize any  of  them  to  take  them  out  of  the  general  owner  himself  under  sim- 
ilar circumstances,  the  passengers  might  unquestionably  be  sent  on  by 
either  of  the  others  at  his  expense ;  or  at  the  expense  of  all  the  owners  of 
the  line,  who  were  interested  in  having  it  done,  if  he  was  unable  to  pay 
the  expense."  See  also  Wayland  v.  Elkins,  1  Starkie  R.  273,  and  Barton 
r.  Harrison,  2  Taunt  R.  49 ;  Wetmore  v.  Baker,  9  John.  R.  907.  See 
Fromont  V.  Coupland,  2  Bing.  R.  170;  Green  v.  Beesley,  2  Bing.  New 
Caa.108. 
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liver  up  their  freight  to  the  company  at  particular  places, 
and  the  company  should  transport  the  goods  from  thence 
to  their  destination,  and  that  the  carriers  should  pay 
the  company  tharefor  a  certain  portion  of  the  freight, 
according  to  certain  distances ;  it  was  held,  that  this 
agreement  did  not  make  the  company  partners  with  the 
carriers  in  the  transportation  of  the  goods,  either  inter 
sese  or  as  to  diiid  persons*^  The  ground  of  this  de-* 
cision  seems  to  hare  been,  that  there  was  no  oommn-* 
nity  of  interests,  or  division  of  the  profits  of  a  joint 
concern,  between  the  parties.  The  Rail-ioad  Company 
had  no  interest  in  the  piofits  or  losses  of  the  Transpor- 
tation Company,  on  that  part  of  the  route  which  the 
latter  were  to  accomplish ;  nor  the  Transportation 
Company  in  the  profit  or  loss  in  the  rail-road  portion  of 
the  transportation*  Each  company  was  to  receive  a 
fixed  proportion  of  the  fireight,  whether  the  other 
would  lose  or  gam  on  its  own  portion  of  the  route,  so 
that  there  was  no  community  of  psa&t  or  loss.  Many 
other  cases  might  be  cited  to  the  same  effect ;  but  those, 
which  have  been  referred  to,  are  sufficient  to  illustrate 
the  doctrine  already  suggested  under  this  head. 

^  59.  In  the  next  jiace^  as  to  the  dass  of  cases^ 
where,  stnctly  speaking,  there  is  no  capital  stock, 
but  labor,  skill,  and  industry  are  to  be  ecmtributed  by 
each  party  in  the  trade  or  business,  as  principals,  and 
the  profit  and  loss  are  to  be  shared  in  certain  propor- 
tions between  them.  In  this  class  of  cases  the  like 
rule  applies ;  and  the  parties  are  treated  as  partners, 
not  only  as  to  third  persons,  but  also  inter  eese,  upon 
the  plain  ground,  that  it  is  a  trade  or  business  carried  on 


1  Mohawk  d^  Hadflon  Railroad  Ca  v.  NileSi  3  HUl,  N.  Y.  R.  162. 
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upon  joint  account,  and  that  there  is  a  complete  ccMn- 
municMi  of  interest  both  in  the  pn^  and  loss  thereof 
between  them.  It  has,  therefore,  every  distinctive 
mark  of  partnership.  One  or  two  cases  will  abun- 
dantly serve  to  [uresent  this  doctrine  in  a  dear  and 
satisfactory  light.^  Thus,  if  A.  and  B.  should  agree 
to  employ  their  joint  labor  and  services  and  skill  in 
business,  as  insurance  brokers,  and  to  divide  the  profits 
and  losses  between  them,  they  would  to  all  intents 
and  purposes  be  held  partners  in  that  business.  So, 
if  A.  and  B.  should  agree  to  carry  on  the  business  of 
solicitors  upon  joint  account,  and  to  divide  the  profits 
and  losses'  thereof  in  certain  proportions  between 
them,  this  would  make  them  partners,  not  only  as  to 
third  persons,  but  inter  sese.^  Nor  would  the  result 
be  varied,  if  the  parties  agreed  to  share  the  profits  be- 
tween them,  omitting  any  express  provision  as  to  losses ; 
for  in  such  cases  they  could  by  mere  operation  and  in- 
tendment of  law  share  the  losses,  upon  the  ground,  that 
the  losses  must  first  be  deducted  before  the  profits  can 
be  ascertained;  and  also  upon  the  more  general 
ground,  which  is  so  often  rea^oised  in  the  authorities, 
that  every  man,  who  has  a  share  of  the  profits  of  a  trade 
or  business,  ought  also  to  bear  his  share  of  the  loss.' 
Indeed,  all  the  authorities  at  the  common  law  take 
the  rule  to  be,  that  sharing  the  losses  and  the  profits 


1  See  the  reasoning  of  Lord  Chief  Justice  Eyre  in  Waugh  v.  Carver,  2 
H.  Black.  335. 

fi  See  Hopkinaon  v.  Smith,  1  Bing.  lU  13 ;  Tench  v.  Roberta,  6  Madd. 
R.l4a 

3  Grace  v.  Smith,  2  W.  Black.  998,  lOOO';  Ex  parte  Cellar,  1  Rose,  R. 
397 ;  Waugh  v.  Carver,  3  H.  Black.  235 ;  Cheap  v.  Cramond,  4  Bam.  Sl 
Aid.  663;  Bond  v.  Pittard,  3  Mees.  &  Welsh.  357, 360,  36L  See  Findle 
V.  Stacey,  Sel.  Cas.  in  Ch.  p.  9 ;  Gow  on  Partn.  cfau  1,  p.  14, 15,  3d  edit  $ 
Collyer  on  Parta  B.  1,  ch.  1,  §  3,  p.  54, 3d  edit;  ante,  §  19  to  24. 


CH.  IV.]  AS   TO   THIRD  PERSONS.  96 

constitutes  such  a  communion  and  mutuality  of  in- 
terest therein,  as  creates  a  clear  partnership,  as  to 
diird  persons ;  and,  in  the  absence  of  all  ^contrary  or 
inconsistent  stipulations,  as  between  themselyes  also.^ 
Hence  all  the  adventurers  in  a  fishing  voyage,  who 
are  to  share  in  the  profits  and  losses  of  the  adven- 
ture according  to  certain  proportions,  and  to  contri- 
bute towards  the  outfit,  are  deemed  partners  in  the 
adventure  to  all  intents  and  purposes.^  So,  where 
a  merchant  in  London  was  by  agreement  to  recom- 
mend consignments  to  a  merchant  abroad,  and  the 
commissions  on  all  sales  of  goods,  recommended  by 
the  one  to  the  other,  were  to  be  dtjually  divided 
between  them,  without  allowing  any  deduction  for 
expenses ;  it  was  held,  that  they  were  not  only  part- 
ners in  that  business,  as  to  third  persons,  but  also  as 
between  themselves.^ 

§  60.  In  the  next  {dace,  as  to  the  class  of  cases, 
where  the  parties  are  to  share  the  profits  between  them, 
if  any,  as  principals ;  but  the  losses  are  to  be  borne  ex- 
clusively by  one  party.^  It  is  here  that  the  pressure  of 
the  general  doctrine,  that  a  participation  in  the  profits, 
as  profits,  creates  a  partnership  between  them,  is  most 
severely  felt,  and  is  most  difficult  to  maintain  upon  gen- 
eral reasoning.  In  all  this  class  of  cases  it  is  the  inten- 
tion of  the  parties,  that  no  partnership  should  exist 
between  themselves;  and  the  common  law,  in  this 


I  Geddes  v.  Wallace,  2  Bligh,  R.  270;  Peacock  v.  Peacock,  2  Camp. 
45 ;  Gow  oD  Partn.  12, 13, 3d  edit 

9  See  Coppard  v.  Page,  Forr.  R.  1 ;  Perrott  v.  Biyaot,  2  Y.  &  Coll.  61, 
68;  ante, §42. 

3  Cheap  V.  Cramond,  4  Barn.  &  Aid.  663,  669,  670 ;  Walton  v.  Sher- 
bunie,  15  John.  R.  409, 421, 422. 

^  Watson  on  Paitn.  ch.  1,  p.  17  to  p.  27, 2d  edit;  ante,  §  57. 
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respect,  giyes  full  force  and  eflfect  to  tkat  intention* 
But  in  regard  to  third  persons,  the  common  law  holds, 
that  the  mere  right  to  participate  in  the  profits  ere* 
ates  a  partnership  between  the  parlies,  notwithstand* 
ing  there  is  no  participation  in  the  losses,  ultra  the 
profits,  and  it  is  not  their  intention  to  be  partners. 
The  doctrine  here  seems  to  be  founded  in  part  upon 
the  consideration,  that  even  in  such  a  case  there  is 
incidentally,  and  to  a  limited  extent,  a  participatiim  in 
the  losses,  as  well  as  in  the  profits ;  for  before  it  can  be 
ascertained,  that  there  are  any  profits,  the  losses  must 
first  be  deducted,  and  the  residue  cmlj  shared  as 
profits.^  But  the  main  reason  is,  that,  which  has  been 
already  adverted  to,  as  the  first  foundatbn  of  tht 
doctrine,  to  wit,  that  every  man,  who  has  a  share  of 
the  profits  of  the  trade  or  business,  ought  also  to  bear 
his  share  of  the  loss;  for  if  any  one  takes  part  of  the 
profit,  he  takes  a  part  of  the  fiind,  on  which  the  cred- 
itor of  the  trade  relies  for  his  payment.^  Without 
inquiring  into  the  true  force  of  this  mode  of  reason'* 
ing,  a  task,  which  woidd  be  a  matter  of  sup^-eiogt- 
tion,  since,  so  far  as  the  authorities  go,  it  seems  abso- 
lutely established,  it  may  be  usefiil  to  illustrate  it  bj 


^  Ante,  §  19  to  25, 55,  56, 57 ;  Cheap  v.  Cramond,  4  Bam.  &  Aid.  470 ; 
Oitpiii  V.  £ndei4>y,5  B.  &  Aid.  954;  Est  ]»ite  Langdak,  fS  R^Me,  R.  444 ; 
a  G.  18  Ve8.900, 901 ;  Bond  v.  Pittani,  3  Mees.  A  Wds.357. 

9  Ante,  §  27, 28,  32, 96,  note  (2) ;  Grace  p.  Smith,  2  W.  Black.  996, 1000. 
—  Lord  Eldon,  in  Ex  parte  Lanfifdale,  (18  Ves.  aOO,  S.  C.  2  Rose,  R.  444), 
said ;  **  The  true  criterion  is,  whether  they  (the  parties)  are  to  participate  in 
the  profit  That  has  been  the  question  ever  since  Grace  v.  Smith."  Lord 
Chief  Justice  Eyre,  in  Waugh  v.  Carver,  2  H.  Black.  285, 247,  approved 
the  doctrine,  so  promulgated  in  Grace  v.  Smith,  as  standing  upon  the  fair 
ground  of  reason  Whether  it  does  so,  may  certainly,  if  the  question 
were  new,  admit  of  a  good  deal  of  argument  See  ante,  §  48, 49,  50, 51, 
and  note  3.  The  point,  however,  now  stands  dryly  upon  the  maxim,  Ita 
Lex  scripta  est    See  Green  v.  Beesley,  2  Bing.  N.  Cas.  106 ;  ante,  §  57. 
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reference  to  some  of  the  leading  cases,  in  which  it  has 
been  discussed  and  recognized. 

§  61.  Thus,  for  example,  if  one  person  should  en- 
gage with  another  in  any  trade  or  business,  under  an 
arrangement  to  divide  the  profits  between  them ;  but 
if  there  should  not  be  any  profits,  but  a  loss,  then 
that  the  loss  should  be  borne  by  one  only ;  that  would 
make  them  partners,  as  to  third  persons,  at  all  events.^ 
On  the  like  ground,  if  two  solicitors  should  carry  on 
business  on  joint  account,  and  one  should  be  entitled 
to  receive  a  fixed  sum,  and  also  a  share  of  the  profits, 
and  not  be  liable  for  any  losses,  they  would  be  part- 
ners inter  sese,  as  well  as  to  third  persons.^  So, 
where  two  merchants  agreed  to.  enter  into  partner- 
ship for  a  certain  term  of  years,  and  each  was  to 
furnish  the  same  amount  of  capital,  and  one  was  to 
receive  a  certain  annual  sum  out  of  the  profits,  if 
any,  and  if  none,  out  of  the  capital,  and  at  the  ex- 
piration of  the  term  he  was  to  receive  his  full  original 
capital  by  instalments;  it  was  held,  that  they  were 
jpartners  inter  sese^  and  also  as  to  third  persons.' 
So,  where  two  ship  agents,  at  different  prts,  entered 
into  an  agreement  with  each  other  to  share  in  certain 
proportions  the  profits  of  their  respective  commis- 
sions, and  discount  on  tradesmen's  bills,  employed  by 
them  in  repairing  ship's  confided  to  their  care,  but  neith- 
er was  to  be  answerable  for  the  acts  or  losses  of  the 


1  Ex  parte  Laogdale,  18  Ves.  800, 301 ;  Geddes  v.  Wallace,  2  Bligh, 
R.  270 ;  Jordan  r.  Wilkina,  2  Wash.  Cir.  R.  483 ;  Gow  on  Partn.  ch.  1, 
p.  16, 3d  ediL ;  Gilpin  v.  finderby,  5  B.  &  Aid.  954 ;  Bond  v.  Pittard,  3 
Mees.  &  Welsh.  357. 

3  See  Bond  v.  Pittard,  3  Mees.  &  Welsh.  R.  357,  360 ;  Tench  v.  Roh- 
erts,  6  Madd.  R.  145,  note. 

9  Gilpin  p.  Enderhy,  5  Barn.  &  Aid.  954. 

Partn.  9 
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Other,  but  each  was  to  bear  his  own;  it  was  held, 
that  they  were  partners  as  to  third  persons,  although 
not  as  between  themselves.^     So,  where  a  commission 


1  Waugh  V.  Carver,  2  H.  Black.  235;  Cheap  v.  Cramood,  4  R  &  Aid. 
663,  668.  --  In  Waagh  v.  Carver,  Lord  Ch.  Just  Eyre  said ;  *<  Whether 
these  peraons  were  to  iitteiftre  more  or  less  with  their  advice  and  direc- 
tions, and  many  small  parts  of  the  agreement,  I  lay  entirely  out  of  the 
case ;  because  it  is  plain  upon  the  construction  of  the  agreement,  if  it  he 
construed  only  between  the  Carvers  and  Giesler,  that  they  were  not  nor  ever 
meant  to  be  partners.  They  meant  each  house  to  carry  on  trade  without 
risk  of  each  other,  and  to  be  at  their  own  loss.  Though  there  was  a  cer- 
tain degree  of  control  at  one  house,  it  was  without  an  idea  that  either  was 
to  be  involved  in  the  consequences  of  the  fkilure  of  the  other,  and  with- 
out understanding  themselves  responsible  for  any  cireametances  that  might 
happen  to  the  loss  of  either.  That  was  the  agreement  between  them- 
selves. But  the  question  is,  whether  they  have  not,  by  parts  of  their  agree- 
ment, constituted  themselves  partners  in  respect  to  other  persons  ?  The 
case  therefore  is  reduced  to  the  single  point,  whether  the  Carrers  did  not 
entitle  themselves,  and  did  not  mean  to  take  a  moiety  of  the  profits  of 
GiesleHs  house,  generally  and  indefinitely  as  they  should  arise,  at  certain 
times  agreed  upon  for  the  settlement  of  their  accounts.  That  they  have 
so  done  is  clear  upon  the  fiice  of  the  agreement :  and  upon  the  authoritj 
of  Grace  v.  Smith,  he  who  takes  a  moiety  of  all  the  profits  indefinitely, 
shall,  by  operation  of  law,  be  made  liable  to  losses,  if  losses  arise,  upon 
the  principle  that  by  taking  a  part  of  the  profits,  he  takes  fVom  the  credit- 
ors a  part  of  that  fund  which  is  the  proper  security  to  them  for  the  pay* 
ment  of  their  debts.  That  was  the  foundation  of  the  decision  in  Grace  v« 
Smith,  and  I  think  it  stands  upon  the  fair  ground  of  reason.  I  cannot 
agree,  that  this  was  a  mere  agency,  in  the  sense  contended  for  on  the  part 
of  the  defendants,  for  there  was  a  risk  of  profit  and  loss:  a  ship  agent  em- 
ploys tradesmen  to  furnish  necessaries  for  the  ship,  he  contracts  with  them, 
and  is  liable  to  theiH,  he  also  makes  out  their  bills  in  such  a  way  as  to  de- 
termine the  charge  of  commission  to  the  ship  owners.  With  re^Mct  to 
the  commission  indeed,  he  may  be  considered  as  a  mere  agent,  but  as  to 
the  agency  itself,  he  is  as  much  a  trader  as  any  other  man,  and  there  is 
as  much  risk  of  profit  and  loss  to  the  person  with  whom  he  contracts,  in 
the  transactions  with  him,  as  with  any  other  trader.  It  is  true  he  will  gain 
nothing  but  his  discount,  but  that  is  a  profit  in  the  trade,  and  there  may  be 
losses  to  him  as  well  as  to  the  owners.  If  therefore  tlie  principle  be  truei 
that  he  who  takes  the  general  profits  of  a  partnership  must  of  necessity  be 
made  liable  to  the  losses,  in  order  that  he  may  stand  in  a  just  situation 
with  regard  to  the  creditors  of  the  house,  then  this  is  a  case  clear  of  all 
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merchant  in  Lonck»i,  agreed  with  another  commission 
merchant  in  Rio  Jnaeiro  equally  to  divide  between 
them,  the  commissions  on  the  sale  of  all  goods  recom- 
mended bj  the  one  house  to  the  other ;  it  was  held, 
that  as  to  third  persons,  thaj  were  partners  in  this  busi- 
ness.^ 


difficulty.  For  though,  with  respect  to  each  other,  these  persons  were  not 
to  be  considered  as  partners,  yet  they  have  made  themselves  such  with  re- 
gard to  their  transactions  with  the  rest  of  the  world."  In  this  csm,  it  seems 
that  the  Court  considered  "  commissions  to  mean  profits ;  and  that  the  nett 
commissions,  and  not  the  gross  commissions,  were  divisible."  CoUyer  on 
Partn.  R  1,  ch.  1,  §  1,  p.  30. 

1  Cheap  0.  Cramond,  4  B.  &>  Aid.  663.  — In  this  case,  it  is  not  clear^ 
whether  the  Court  treated  the  case  as  one  where  the  gross  commissions^ 
or  the  nett  commissions,  were  to  be  divided,  although  the  commissions 
were  treated  as  if  the  word  had  been  profits,  and  therefore  undistingoish- 
able  from  profits.  The  language  of  Lord  Ch.  Just  Abbott,  in  delivering 
the  opinion  of  the  Court,  was  as  follows ;  "  And  in  support  of  this  propo- 
sition, the  case  of  Waugh  v.  Carver  was  cited  and  relied  on.  And  we  are 
all  of  opinion,  diat  the  present  case  cannot  be  distinguished  in  principle 
Irom  that,  and  that  our  decision  must  be  governed  by  it.  It  is  true,  that 
in  that  case  a  definite  part  of  the  commission  was,  by  agreement  of  the 
parties,  to  be  deducted  as  compensation  for  the  charges  and  expenses  be- 
fore a  division  took  place ;  and  also  that  each  party  was  to  share  in  some 
specified  measure  with  the  other,  in  other  parts  of  the  profits  of  their 
respective  business,  such  as  warehouse  rent,  and  discount  upon  trades- 
mens*  bills.  And  it  was  contended,  in  this  case,  on  the  part  of  the  plain- 
tiffs, that  the  bankrupts  and  Ruxton  were  to  he  considered  as  dividing  the 
gross  proceeds  only,  and  not  the  net  proceeds  or  profits  of  each  other's 
agency  or  factorage ;  end  that  a  division  of  gross  proceeds  does  not  con- 
stitute a  partnership.  We  think,  however,  that  the  previous  deduction  of 
a  definite  part  of  the  commission  before  the  division  in  the  case  cited,  is 
an  unimportant  fact  It  cannot  have  the  efiect  in  all  cases  of  leaving  the 
remainder  as  clear  profit,  because  the  expense  and  charge  cannot  be  in  all 
cases  uniformly  the  same,  but  must  vary  with  the  particular  circumstances 
ef  each  transaction ;  so  that  in  effect  a  part  only  of  the  gross  commis- 
8k»n,  or  proceeds  of  the  agency,  and  not  the  whole,  was  to  be  divided  in 
that  case;  and  takiqg  the  definite  deducted  part  at  a  fifth,  or  any  other 
aliquot  part,  the  absent  house,  instead  of  receiving  one-half,  as  in  the  case 
at  bar,  would,  by  the  agreement,  receive  two-fifths,  er  some  other  definite 
part  of  the  whole  gross  sum,  and  not  an  indefinite  part  thereof  depending 
upon  the  actual  and  clear  profit  of  the  transaction.    And  although,  in  the 
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'^  62.  We  may  conclude  this  head  with  the  remark^ 
that  the  Roman  law  did  not  (as  we  have  seen)  ordi* 


case  of  Waugh  v.  Carver,  the  agreement  was  not  confined  to  a  division  of 
the  commission,  but  extended  also  to  the  monies  received  in  certain  odier 
parts  of  the  transactions  of  the  two  houses,  yet  the  principle  of  the  deci- 
sion is  not  affected  by  that  circumstance,  the  principle  being,  that  where 
two  houses  agree  that  each  shall  share  with  the  other  the  money  received" 
in  a  certain  part  of  the  business,  they  are,  as  to  such  part,  partners  with 
regard  to  those  who  deal  with  them  therein,  though  they /nay  not  be  partners 
inter  se.  By  the  effect  of  such  an  agreement,  each  house  receives  from 
the  o^er  a  pa^  of  that  fund  on  which  the  creditors  of  the  other  rely  for 
payment  of  their  demands,  according  to  the  language  of  Lord  Chief  Jus- 
tice De  Grey,  in  the  case  of  Grace  v.  Smith.  And  such  an  agreement  is 
perfectly  distinct  fh>m  the  cases  put  in  the  argument  before  us,  of  remu- 
neration made  to  a  traveller,  or  other  clerk  or  agent,  by  a  portion  of  the 
sums  received  by  or  for  his  master  or  principal  in  lieu  of  a  fixed  salary, 
which  is  only  a  mode  of  payment  adopted  to  increase  or  secure  exertion. 
It  is  distinct  also  fh>m  the  case  of  a  factor  receiving  for  his  commission  a 
per  centage  on  the  amount  of  (he  price  of  the  goods  sold  by  him,  instead 
of  a  certain  sum  proportioned  to  the  quantity  of  the  goods  sold,  as  was  the 
case  of  Dixon  v.  Cooper,  wherein  it  was  held,  that  the  fkctor  was  a  com- 
petent witness  to  prove  the  sale.  It  differs  also  fiom  the  case  of  a  person 
receiving  from  a  trader  an  agreed  sum,  in  respect  of  goods  sold  by  his 
recommendation,  as  one  shilling  per  chaldron  on  coals,  or  the  like,  for  there, 
there  is  no  mutuality ;  and  such  a  case  resembles  a  payment  made  to  an 
agent  for  procuring  orders,  and  has  no  distinct  reference  in  the  terms  of 
the  agreement  to  any  particular  coals  purchased  by  the  coal-merchant  for 
resale  upon  which  a  third  person  may  become  a  creditor  of  the  coal-mer- 
chant, and  probably  could  not  in  any  instance  be  shows  to  apply  in  its  ex- 
ecution to  any  such  particular  purchase.  But  it  is  to  be  observed,  that, 
even  on  a  case  of  this  nature,  the  inclination  of  Lord  Mansfield's  opinion) 
in  Young  v.  Axtell,  cited  2  Hen.  Bla.  242,  was  that  such  an  agreement 
might  constitute  a  partnership.  Of  the  case  of  Muirhead  v.  Salter,  refer- 
red to  in  the  argument,  we  have  neither  the  facts  nor  the  ground  of  de- 
cision brou^t  before  us  with  sufficient  accuracy,  to  enable  us  to  consider 
it  as  an  authority  on  the  present  question.  It  may  have  been,  that  the  di- 
vision of  the  commission  between  the  two  insurance  brokers  was  a  solitary 
instance ;  that  the  assured  had  recogniased  the  second  broker,  as  being  the 
person  employed  by  himself;  or  that  the  Court  did  not  think  fit,  under  all 
the  circumstances  of  the  particular  case,  to  disturb  the  verdict  of  a  jury 
of  merchants,  as  to  the  effect  of  a  division  of  the  commission  in  that  par- 
ticular species  of  agency,  the  divided  commission  being,  as  I  onderstand, 
payable  for  effecting  the  policy,  and  not  for  receiving  the  money  firom  the 
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naiiiy  eontemplate  cases  to  be  cases  oi  partnerslupy 
except  wh^e  the  parties  intended  to  create  a  part"* 
nership,  and  the  losses,  as  well  as  the  profits,  were 
to  be  shared  in  some  proportions  by  each  of  them. 
The  usual  interpretation  was,  that  if  the  agreement 
provided  either  for  a  distributioD  of  the  profits  alone, 
or  of  the  losses  alone,  in  certain  proportions,  the 
oth^,  which  was  cmiitted,  would  be  presumed  to  be 
intended  to  be  shared  in  the  same  proportion.  Ittud 
eaqfediium  est^  si  in  tmd  causd  pars  juerii  expressa 
(veluii  in  solo  lucroj  vel  in  solo  danmo)  in  alterd  veto 
omissa ;  in  eo  quoque  quod  prmtermissum  est^  eandem 
partem  sertariJ  And  unless  some  provision  was 
found  in  the  agreement  itself,  touching  the  matter, 
the  Roman  law  presumed,  as  a  natural  result  firom 
the  contract,  that  the  partners  yirere  to  share  in  both, 
and  to  share  equally.    Nam  sicuii  lucrum,  ita  damnum 


underwriters,  in  the  event  of  the  loas,  and  payable  whether  any  loss  had 
occurred  or  not  So  that  we  cannot  consider  that  case  as  having  contra* 
wned  or  weakened  the  avthorkj  of  the  deeisioa  in  Wangfa  v.  Carreb 
Upon  the  authority  of  this  latter  case,  and  for  the  reasons  already  given, 
we  think  the  direction  of  the  learned  judge  at  the  trial,  and  the  verdict  of 
the  juiy ,  are  right,  and  that  the  rule  for  a  new  trial  ought  to  be  discharged.** 
There  is  certainly  some  obscurity  in  that  part  of  the  opinion  which  refen 
to  the  question  as  to  the  gross  or  the  net  commissions.  If  the  learned 
Judge  meant  to  say  that  a  division  of  the  gross  commissions  would  make 
them  partners,  the  case  certainly  is  in  conflict  with  other  authorities.  But 
if  he  meant  that  the  division  was  to  be  of  the  net  commissions,  deducting 
all  charges,  then  it  would  be  in  harmony  with  those  authorities.  See  ante, 
§  34, 44,  ^  to  59, 60.  See  Peanon  e.  Skelton,  1  Mees.  &  Welsh.  504. 
The  same  case  is  much  more  fully  reported  in  1  Mann.  Sl  Grang.  R.  848, 
where  the  distinction  between  an  interest  in  the  gross  profits,  and  that  in 
the  net  profits,  is  cleariy  statod.  His  language  on  that  occaeion  is  quoted, 
post,  §  220,  note.  Mr.  CoUyer  understands  Cheap  v.  Cramond,  4  B.  & 
Aid.  R.  G63,  to  have  decided  that  there  is  no  di^rence  between  a  division 
of  the  gross  and  a  division  of  the  net  commissions. 

I  2Iiist.Lib.3,tit26,$3;  Boowt,  tit  8,§],art.  5;  ante,  §27, 5a 

9« 
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quoque  commune  esse  eportet ; '  quod  non  adpd  socii 
coniingit.  Quotdam  soctetas^  cum  cantrahiiur^  tarn  lucrij 
^vom  damni  communio  initur.*  Still,  however,  (as  we 
have  seen,)  the  Roman  law,  if  the  parties  clearly  intend- 
ed a  partnership,  did  not  prevent  them  firom  agreeing, 
in  consideration  of  peculiar  services  or  credit  in  aiding 
the  partnership,  that  the  partners  should  share  the  prof- 
its, between  them,  if  any,  and  that  the  one  rendering 
such  services,  or  credit,  might  be  exempted  from  all 
losses  beyond  the  profits.'  But  it  does  not  appear,  that 
the  Roman  law  ever  established  a  partnership  in  favor 
of  third  persons,  against  the  intention  of  the  parties, 
from  the  mere  participation  of  profits,  and  a  fariiarif 
where  there  was  an  express  provision  against  one 
party  being  liable  for  any  losses.^ 

^  63.  The  principles  established  in  these  three 
classes  of  cases  ^  are  commonly  applied  to  dormant 
and  secret  partnerships,  where  the  ostensible  partners 
only  are  known  or  act,  and  yet  other  persons,  who 
are  to  share  the  profits,  are  held  responsiUe  as  part- 
ners to  third  persons,  although  they  may  not  be  so 
chargeable  inter  sese.^  Thus,  for  example,  if  A.  and 
B.  should  agree  to  carry  on  any  trade  or  business  for 
their  joint  and  mutual  account,  and  to  divide  the 
profits  and  losses  between  them,  and  A.  alone  was  to 
be  known  in  the  trade  and  business,  and  to  be  solely 


1  Dig.  Lib.  17,  tit  2, 1.  5%  §  4 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  39 ;  Do- 
mat,  B.  2,  tit  1,  §  1,  art  1. 
9  Disr*  Lib.  17,  tit  2,  1.  67,  Intfod. ;  Domat,  B.  1,  tit  8  §  1,  art  1, 3,  4. 

3  Dig.  Lib.  17,  tit  2, 1.  29,  §  1;  Domat,  B.  1,  tit  8,  §  1,  art9;  ante,  § 
37,50. 

4  Ante,  §  50. 

ft  Ante,  §  55, 59, 60. 

«  3  Kent,  Comm.  Lect  43,  p.  32, 4th  edit ;  Winship  v.  Bank  of  United 
States,  5  Peten,  R.  529;  Etheridge  v.  Binney^  9  Pick.  272L 


CH.  iy«]  AS   TO   THIRD   F£itSONS.  103 

responsible  for  the  debts  and  ccmtracts  thereof,  and 
B.  was  to  be  a  secret  dormant  partner,  B.  would, 
nevertheless,  be  deemed  a  partner  as  to  third  persons, 
and  responsible  to  them  for  all  the  debts  and  con- 
tracts growing  out  of  such  trade  or  business.^  The 
same  rule  would  apply  to  a  case,  where  it  was  even 
expressly  agreed  between  the  parties,  that  there 
should  be  no  partnership  between  them,  but  they 
were  merely  to  share  the  profits  and  losses,  cnr  the 
profits  only,  and  one  was  to  bear  all  the  losses.^ 

§  64.  In  the  next  place,  as  to  the  class  of  cases, 
where  the  parties  are  not  in  reality  partners,  but  are 
held  out  to  the  world  as  such  in-  transactions  af- 
fecting third  persons.  In  such  cases,  they  will  be 
clearly  held  partners,  as  to  such  persons.^  This  doc- 
trine turns  upon  no  peculiar  principles  of  municipal 
jurisprudence ;  but  is  founded  in  the  enlarged  prin- 
ciples of  natural  law  and  justice,  ex  tequo  et  bono. 
For,  wherever  one  of  two  innocent  persons  must 
suffer  from  a  false  confidence  or  trust  reposed  in  a  third. 


1  Hoare  v»  Dawes,  1  Doug.  R.  37] ;  Winship  v.  Bank  of  U.  States,  5 
Peters,  R.  589;  S.  C.  5  Mason,  R.  176;  Coope  v.  Eyre,  1  H.  Black.  37; 
Geddes  v.  Wallace,  2  Bligh,  R.270. 

2  Gow  on  Partn.  ch.  I,  p.  12  to  p.  18,  3d  edit, ;  Collyer  on  Partn.  B.  1, 
ch.l,§l,p.ll  top.  27,2dedxt;  Id.  §  2,  p.  53  to  p.  67 ;  Id.  B.  3,  ch.  3,  § 
3,  p.  368, 370, 371 ;  Watson  on  Partn.  ch.  1,  p.  17  to  p.  27, 2d  edit ;  Hes- 
keth  V.  Blanchard,  4  East,  R.  144. 

3  3  Kent,  Coram.. Lect  43,  p.  32,  33,  4th  edit.;  post  v.  Kimberly,  9 
John.  R.  489;  Ex  parte  Watson,  19Ves.  458,  461;  Fox  p.  Clifton,  8 
Bing.  R.  776;  Collyer  on  Partn.  B.  1,  eh.  1,  §  2,  p.  60  to  p.  64,  2d  edit ; 
Parker  v.  Barker,  1  Bro.  &  Bing.  9 ;  Goode  v.  Harrison,  5  B.  &  Aid.  147  • 
Bond  V.  Pittard,  3  Mees.  &  Welsh.  357 ;  2  Bell,  Coram.  B.  7,  ch.  2,  p.  62;^', 
624, 5th  edit  See  Bonfield  v.  Smith,  12  Mees.  &,  Welsh.  R.  405,  the 
converse  case,  where  the  firm  name  was  A  &  Co.,  and  the  defendant  held 
himself  oat  as  the  sole  partner  then  in  the  firm. 
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he,  who  has  been  the  cause  of  that  false  confidence, 
or  trust,  and  is  to  be  benefited  by  it,  ought  to  suffer, 
rather  than  the  other ;  and  this  must  apply  a  fortiori^ 
where  the  credit  is  given  to  a  party  solely  upon  the 
faith  of  the  fraudulent  allegation  of  a  fact,  which  is 
known  to  such  party  at  the  time  to  be  untrue.  The 
reason  of  the  doctrine  is  fully  expounded  by  a  late 
eminent  Judge  in  the  following  terms.  <^The  defi* 
nition  of  a  partnership  cited  from  Pufiendorf  is  good, 
as  between  the  parties  themsehes,  but  not  with  re- 
spect to  the  world  at  large.  If  the  question  were  be- 
tween A.  and  B.,  wfaeth^  they  were  partners,  or 
not ;  it  would  be  very  well  to  inquire,  whether  they 
had  contributed,  and  m  what  pc^Kurtions,  stock  or 
labor,  and  on  what  agreements  they  were  to  divide 
the  pofits  of  that  contribution.  But  in  all  these 
cases  a  very  dififerent  question  arises,  in  which  the 
definition  is  of  little  service.  The  question  is  gener- 
ally, not  between  the  parties,  as  to  what  shares  they 
shall  divide,  but  respecting  creditors,  claiming  a  satis- 
faction out  of  the  fijnds  of  a  particular  house,  who 
shall  be  deemed  liable  in  regard  to  these  fimds. 
Now,  a  case  may  be  stated,  in  which  it  is  the  clear 
sense  of  the  parties  to  the  contract,  that  they  shall 
not  be  partners ;  that  A.  is  to  contribute  neither  la- 
bor nor  money,  and,  to  go  still  farther,  not  to  receive 
any  profits.  But  if  he  will  lend  his  name  as  a  part- 
ner, he  becomes,  as  against  all  the  rest  of  the  world, 
a  partner,  not  upon  the  ground  of  the  real  transac- 
tion between  them,  but  upon  princijJes  of  general 
policy,  to  prevent  the  frauds,  to  which  creditors  would 
be  liable,  if  they  were  to  suppose,  that  they  lent  their 
money  upon  the  apparent  credit  of  three  or  four  per- 
sons, when  in  fact  they  lent  it  only  to  two  of  them, 
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to  whom,  without  the  others,  they  would  have  lent 
nothing."^  Upon  so  clear  and  natural  a  doctrine,  it 
seems  unnecessary  to  cite  at  large  the  authorities  in  its 
support.  They  are  uniform  and  positive  to  the  pur- 
pose.' 

^  65.  This  last  class  of  cases  may  arise  from  the 
express  acknowledgments  of  the  parties,  or  by  impli- 
cation or  presumption  from  circumstances.  Thus,  if 
a  person  should  expressly  hold  himself  out  as  a  part- 
ner,, and  thereby  should  induce  the  public  at  large, 
or  particular  persons,  to  give  credit  to  the  partner- 
ship, he  would  be  liable  as  a  partner  for  the  debts  so 
contracted,  although  he  should  in  reality  not  be  a 
partner.^  On  the  other  hand,  if  a  known  partner 
should  sUendy  withdraw  ftom  the  partnership,  without 
giving  any  notice  thereof,  he  would  still  remain  liable 
to  persons,  who  should  continue  to  deal  with  it  upon 
the  faith  and  confidence,  that  he  still  remained  a 
partner;  for  his  silence,  under  such  circumstances, 
would  be  equivalent  to  an  affirmation  of  a  continuing 
partnership.^     But  this  sul^ect  will  naturally  occur  in 


1  Lord  Chief  Justice  Eyre  in  Waagh  v.  Carver,  2  H.  Black.  235, 246. 

9  CoIIyer  on  Partn.  B.  1,  ch.  1,  §  2,  p.  53  to  p.  64  ;  Gow  on  Partn.  ch.  1, 
p.  10,  dd  edit ;  Watson  on  Partn.  p.  33, 34, 2d  edit ;  3  Kent,  Conun.Lect 
43,  p.  31, 32,  33,  4th  edit ;  Hoare  v.  Dawes,  1  Doug.  R.  371 ;  Young  v. 
Axtell,  cited  2  H.  Black.  242 ;  Ex  parte  Langdale,  2  Rose,  R.  444 ;  S.  C. 
18  Yes.  300, 301 ;  Mclver  v.  Humble,  16  East,  R.  169 ;  Bond  v.  Pittard, 
3  Mees.  &  Welsh.  357, 359. 

3  Watson  on  Partn.  ch.  1,  p.  6, 2d  edit ;  Id.  p^  33 ;  Gow  on  Partn.  ch. 
1,  p.  10  to  p.  13, 3d  edit ;  Id.  p.  23, 24 ;  Colly er  on  Partn.  B.  1,  ch.  1,  §  2, 
p.  53  to  p.  €7 J  2d  edit. ;  Guidon  v.  Robson,  2  Camp,  R.  302 ;  Young  o. 
AxteU,  cited  2  H.  Black.  242.  s 

4  CoIIyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  368  to  p.  376,  2d  edit ;  Godfrey 
V.  Tnmball,  1  Esp.  R.  371 ;  Whitman  v.  Leonard,  3  Pick.  177;  Griswold 
V.  Waddington,  15  John.  R.  57 ;  Parkinson  v.  Carruthers,  3  Esp.  R.  248; 
Subles  V.  Eley,  1  Carr.  &  P.  514 ;  Graham  v.  Hope,  1  Peake,  R.  154. 
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Other  connexions  in  a  subsequent  part  of  these  Com- 
mentaries, and  needs  not  here  be  further  dwelt  upon. 
§  66.  In  the  next  place,  as  to  the  class  of  cases, 
virhere  one  of  the  parties  is  to  receive  an  annuity  out 
of  the  profits,  or  as  a  part  thereof.  And  here  it  may 
be  generally  stated^  liiat  a  person,  who  lends  money 
to  a  firm,  and  is  to  receive  therefor  a  fixed  interest, 
(whether  usurious,  or  otherwise,  is  not  material,)  or 
an  annuity,  certdn  as  to  amount  and  duration,  wiH 
not  thereby  become,  as  to  third  persons,  a  partner  in 
the  firm ;  for,  in  such  a  case,  there  is  no  mutuality  of 
profit  with  the  firm,  and  no  general  participation  in 
the  casual  and  indefinite  profits,  which,  as  we  have 
seen,  constitutes  one  of  the  ingredients  of  partner- 
ship.^ Cases  of  this  kind  often  occur  upon  the  re- 
tirement of  a  partner,  leaving  money  or  fiinds  in  the 
kands  of  the  firm,  and  upon  the  decease  of  a  partner, 
who  bequeaths  an  annuity  to  his  widow  out  of  the 
profits ;  and  in  neither  case  will  the  retiring  partner, 
or  the  widow,  be  held  a  partner  as  to  third  persons, 
as  he  or  she  certainly  is  not,  as  to  the  partners  them- 
selves.' It  is  true,  that  it  may  be  said,  that  the  re- 
tiring partner  or  widow  has,  in  a  certain  sense,  an 
interest  in  the  profits.  But  the  same  suggestion  may 
be  made  as  to  credftors  of  the  firm.  If  any  one 
advances  or  lends  money  to  a  trader,  it  is  only  lent 
on  his  general  personal  security.  It  is  no  specific 
lien  upon  the  profits  of  the  trade  ;  and  yet  the  lender 
is  generally  interested  in  those  profits.  He  relies  on 
them  for  repayment.     And    there    is    no   difference. 


1  CoUyer  od  Partn.  B.  1,  ch.  1,  §  1,  p.  26, 2d  edit 
<  CoUyer  on  Partn.  B.  1,  cL  1,  §  1,  p.  26,  27, 2d  edit. ;  Grace  v,  Smitfa, 
2  W.  Black.  R.  996,  1000 ;  Waugh  v.  Carver,  2  H.  Black.  R.  23Ss  245. 
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whether  monej  be  lent  de  now^  or  be  left  behind  in  the 
trade  bj  a  retirng  partner ;  or,  whether  the  terms  of 
the  loan  be  kind,  or  be  harsh.^ 

§  67.  The  true  criterion,  by  which  we  are  to  dis^ 
tinguish  cases  oi  this  kind  from  cases,  in  which  there 
is  a  partnership  as  to  third  persons,  is  to  ascertain, 
whether  the  retiring  partner,  or  lender,  or  annuitant, 
is  to  receiye  a  share  of  the  profits,  as  profits,  or, 
whether  the  profits  are  relied  on  only  as  a  fiind  of 
payment;  cnt,  in  other  words,  whether  the  profit,  or 
premium,  or  annuity,  is  certain  and  defined,  or  is 
t  casual,  inde&iite,  and  depending  on  the  accidents  c^ 
trade.  In  the  former  case,  it  is  a  loan ;  in  the  latter 
a  partnership.  The  hazard  of  profit  or  loss  is  not 
equal  and  reci[NX)cal,  if  the  retiring  partner,  or  lend- 
er, or  annuitant,  can  receive  a  limited  sum  only  for 
the  profits  of  the  loan  ot  o^her  fund ;  and  therefore 
the  law  will  not  deem  him  or  her  a  partner,  since 
there  is  an  utter  want  of  mutuality  of  right  and  in- 
terest in  the  prc^t.^ 

^  68.  There  may  be,  and  indeed  sometimes  is 
great  nicety  in  the  application  of  the  doctrine ;  but, 
nevertheless,  the  distinction  itself  is  ordinarily  clear  and 
satisfactory.  Thus,  if  a  person  is  to  receive  an  annuity 
in  Ueu  of  profits,  he  will  not  be  held  to  be  a  part- 
ner as  to  third  persons;  because  such  words  nega- 
tive the  presumption,  that  the  annuity  is  to  be 
paid  out  of  the  profits ;  since  it  is  not  to  vary  in  its 
amount  with  the  profits,  nor  to  depend,  as  to  its  du- 


1  Gnce  V.  Smith,  3  W.  Blttk.  R.  908, 1000. 

«  Gnce  V,  Smitb,  9  W*  Black.  R.  996,  1000;   Waagh  v.  Carrer,  2  H. 
Black.  R.  385, 347. 
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ration,  on  the  term  or  continuance  of  the  partnership.^ 
But  if  he  is  to  receive  a  certain  percentage  on  die 
profits,  or  on  the  amount  of  the  business  done,  he 
will  clearly  be,  as  to  third  persons,  a  partner,  since 
the  amount  to  be  received  would  rise  and  fall  with 
the  amount  of  the  profits  or  business.^  So,  (it  has 
been  said,)  if  a  retiring  partner  is  entitled  to  re- 
ceive a  certain  interest  on  the  funds,  which  he  leaves 
in  the  partnership,  and  also  a  fixed  annuity  for  a 
certain  number  of  years,  if  the  partner  shall  so  long 
live,  in  lieu  of  the  profits  of  the  trade,  vnth  a  right  to 
inspect  the  books  of  the  partnership,  he  will  be  deemed 
a  partner ;  for,  taking  the  whole  transaction  together, 
it  is  apparent,. that  he  is  to  be  paid  out  of  the  profits.' 


1  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  37, 28, 2d  edit 
9  YouDg  V.  Axtell,  cited  U  H.  Black.  R.  242;   Waugh  «.  Carver,  2  H. 
Black.  235, 246,  247. 

3  Bloxam  v.  Fourdriaier,  cited  2  W.  Black.  999 ;  Collyer  on  Partn.  B» 
1,  ch.  ] ,  §  1,  p.  28, 2d  edit ;  Id.  §  2,  p.  54. —  This  case  seems  to  stand  upon 
the  utmost  verge  of  the  law,  even  if  be  at  all  maintainable.  It  differs 
from  Grace  v.  Smith,  (2  W.  Black.  999,)  principally  in  the  circumstance, 
that  the  annuity  was  determinable  upon  the  contingency  of  the  death  of 
the  partner,  and  there  was  a  right  to  inspect  the  books.  But  as  the  interest 
was  fixed,  and  the  annuity  for  a  determinate  term,  although  liable  to  be 
defeated  by  the  happening  of  the  contingency  of  the  death  of  the  party, 
it  does  not  seem  easy  to  see,  how  either  the  interest  or  the  annuity  can 
be  properly  treated  as  a  payment  to  be  made  exclusively  out  of  the  profits. 
The  right  to  inspect  the  books  may  seem  more  strongly  to  indicate  a  part- 
nership ;  but  ought  it  to  be  decisive  ?  See  Gow  on  Partn.  ch.  1,  p.  21, 22, 
3d  edit ;  Gary  on  Partn.  p.  3,  14, 171.  Certainly  an  annuity  of  a  fixed 
sum,  determinable  on  the  death  of  the  annuitant,  or  of  the  partner,  cannot 
per  se  be  treated  as  creating  a  partnership  as  to  third  persons,  when  pay- 
able in  lieu  of  the  profits  of  the  trade ;  for  there  is  no  nlutuality  in  the 
profits,  and  no  sharing  of  profit  and  loss  ;  as  it  is  not  made  payable  out  of 
the  profits  exclusively.  See  Ex  parte  Chuck,  8  Bing.  R.  469 ;  Young  v. 
Axtell,  cited  2  H.  Black.  242 ;  Holyland  v.  De  Mendez,  3  Meriv.  R.  184; 
Watw>n  on  Partn.  ch.  1,  p.  11, 12,  2d  edit 
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§  69.  It  is  upon  a  similar  ground,  that,  where  a 
person  is  to  receive  an  annuity  of  a  fixed  sum  out  of 
the  profits  of  a  trade  or  business,  he  is  held  to  be  a 
partner  as  to  third  persons;  for  in  such  a  case  the 
annuity  will  be  payable  out  of  the  nett  profits,  and 
will  rise  and  fall  according  to  the  profits,  if  there 
be  not  enough  profits  to  pay  the  annuity;  and 
there  vnll  also  be  a  Hen  on  the  profits  therefor.^ 
In  sJKNTt,  in  all  cases  of  this  kind,  the  real  question  to 
be  solved  is,  whether  the  party  is  in  effect  to  partici- 
pate in  the  rise  or  fall  of  the  profits,  and  has  an  in- 
terest in  the  profits,  as  such ;  or,  whether  he  only 
looks  to  the  profits  as  a  fiind  for  payment  of  the 
annuity ;  but  not  exclusively  to  that  fund.  In  the  former 
case  he  is  a  partner ;  in  the  latter  he  is  not.  Ques- 
uons  of  this  sort  also  sometimes  arise  in  cases,  where  a 
simulated  partnership  is  resorted  to,  in  order  to  disguise 
a  loan  upon  usurious  interest ;  and  then  the  Court  will 
look  astutely  to  the  real  nature  of  the  transaction.  It 
may  be  clearly  a  case  of  usury  between  the  parties, 
which  will  create  no  legal  partnership  as  between 
themselves,  although  they  may  as  clearly  be  liable  as 
partners  to  third  persons.^ 

§  70.  We  may  conclude  this  part  of  our  sulject 
with  the  remark,  that  persons  may  not  only  be  part- 
ners as  to  third  persons,  but  also  inter  sese,  where 
they  are  not  interested  personally,  but  are  concerned 


1  Bond  9.  Pittard,  3  Mees.  &  Webb.  357,  361 ;  £x  parte  Wheeler, 
Buek'ii  R.  48;  Ex  parte  Chock,  8  Bing.  R.  469;  £z  parte  Hamper,  17 
Vea.  404, 413 ;  ante,  ^  06, 67. 

'  Gilpin  9.  Enderby,  5  Bam.  4^  Aid.  d54 ;  Morae  v.  Wileon,  4  Dum.  Sl 
£a8t,R.3S3;  Col]7eronPartn.B.  1,$  l,p.38 top.4J,3dediU  Seealao 
Pothier  de  Society  n.  23  to  n.  37. 

Fartn.  10 
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in  an  oflkial  capacity  only  in  Ike  partaeraliip  for 
the  use  and  benefit  of  others.  Thus,  where  a  trustee 
for  third  persons  is  concerned  in  a  partnership,  but  de- 
riyes  no  pro&  personally  therefrom,  or  an  eiEecutor 
or  administralor  is,  in  pursuance  of  partnership  arti- 
des,  admitted  into  the  partnerdiip  after  the  death  of 
a  deceased  partner,  he  will  be  deemed  to  all  intents 
and  purposes,  as  to  the  other  partneis,  as  wdl  as  to 
thiid  persons,  a  partner.^  But  if  a  perscm  is  not  in  the 
firm,  and  ha»  no  control  or  authcnity  or  interest,  either 
in  the  capital  stock  or  in  the  profits  thereof,  and  his  ces- 
tui que  trust  is  the  party  in  interest,  (whether  he  be  an 
infant  or  an  adult,)  the  mere  reservation  to  such  per- 
8on  of  a  right  to  an  account  of  the  furofits,  and  that 
the  partnership  shall  be  govemed  by  his  advice,  will 
not  (it  should  seem)  constitute  him  a  partner  in  any 
respect  whatsoever.  Thus,  where  it  appeared,  that  a 
father,  on  the  fonnation  of  a  partnership,  invested  a 
sum  of  money  in  the  partnership  firm  on  behalf  of  his 
son,  who  was  a  minor ;  and  it  was  stipulated,  that  the 
other  partners  should  account  with  the  father,  as  the 
trustee  of  his  son,  for  one  third  profit  of  his  son's  capi- 
tal, or  any  loss,  that  might  accrue,  and  should  be  gov- 
erned and  directed  by  his  advice  in  all  matters  relative 
to  the  business ;  it  was  determined,  that  this  did  not 
constitute  the  father  a  partner,  the  jury  having  found, 
that  the  money  was  not  invested  by  him  for  his  own 
benefit,  and  that  he  had  not  reserved  to  himself  the 


1  Gow  on  l^artn.  ch.  1,  §  1,  p.  16, 3d  edit ;  Wightman  «.  TcywDroe,  1 
M.  &  Selw.  413;  Ex  parte  Garland,  10  Vea.  110;  Barker  v.  Parker,  1 
Term.  R.  985;  Gollyer  on  Partn.  B.  3,  ch.  3  $  4,  p.  497,  496, 9d  ediu ; 
Owen  V.  Body,  5  Adolph.  Sl  iaiia,  R.  98. 
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power  of  drawing  oat  the  principal  or  jwofits,  as  trustee 
for  his  son.^  § 


tie  9.  Scott,  1  Hudson  Sl  Brooks's  Irish  R.  83,  cited  Gow  on 
Putn.  SapplemenI,  London,  1841,  ck  1,  $  1,  p»  L 


112  PARTNERSHIP.  [CH.  T. 


CHAPTER  V. 

PARTNERSHIP DIFFERENT    SORTS    OF. 

^71.  Haying  thus  ascertained  the  true  nature  of  the 
contract  of  partnership ;  the  persons,  who  are  in  law 
capable  of  being  partners,  or  not ;  and  what  will  con- 
stitute a  pa^nership  inter  sese^  and  what  merely  as  to 
third  persons  ;  we  may  now  proceed  to  other  considera- 
tions touching  the  sulgect,  which  seem  necessary  to  be 
adverted  to,  as  preliminaries  to  the  more  full  discussion 
of  the  rights,  duties,  interests,  powers,  and  responsibili- 
ties of  partners,  as  well  inter  sese,  as  in  respect  to  third 
persons. 

§  72.  Partnerships  then  at  the  common  law  may, 
in  respect  to  their  character  and  extent,  be  divided 
into  three  classes ;  universal  partnerships  ;  general  part- 
nerships ;  and  limited  or  special  partnerships.  By  uni- 
versal partnerships  we  are  to  understand  those,  where 
the  parties  agree  to  bring  into  the  firm  all  their  pro- 
perty, real,  personal,  and  mixed,  and  to  employ  all 
their  skill,  labor,  services,  and  diligence  in  trade  or 
business,  for  their  common  and  mutual  benefit,  so 
that  there  is  an  entire  communion  of  interest  between 
them.  Such  contracts  are  within  the  scope  of  the 
common  law ;  but  they  are  of  very  rare  existence.' 


1  In  U.  States  Bank  v.  Binney,  5  Mason,  R.  176, 183,  the  Coart  said ; 
''  In  respect  to  the  general  law  regulating  partnerships,  there  does  not 
seem  any  real  dispute  or  difficulty.  Partnerships  are  usually  divided 
into  two  sorts,  general  and  limited.  The  former  is,  where  the  parties 
are  partners  in  all  their  commercial  business ;  the  latter,  where  it  is 
limited  to  some  one  or  more  branches,  and  does  not  include  all  the  busi- 
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^  73.  The  Boman  law  fully  reoognised  die  same 
daamficatioBu  SocieMes  contrahunturj  dve  universarum 
bonorunij  sive  n^otiaiioms  aUcy^i  sive  nectigdlis^  dee 
^iam  ret  trnius}  And  in  neither  case  was  it  neces- 
aaiy  that  the  parties  siiould  oontribi|,te  in  equal  propor- 
tkuis.  Sodeias  trntem  coin  potest^  et  vakt  etiam  inter 
eos,  qui  nen  sunt  mquis  facuUat^us^  cum  plerumque 
poMperiar  opera  si^kat^  quatUum  ei  per  camparationem 
patrinumU  deest.^  In  diat  law  universal  partnerships 
were  dbtinguished  into  two  sorts ;  first,  those,  which 
were  of  all  the  property  of  the  parties,  present  and 
ftiture,  l(^UmversQrum  banarwn ;')  and  secondly,  those, 
winch  extended  only  to  all  the  gains,  earnings,  and 
profits  of  all  the  business  done  by  them.  (Universfh 
TtMi,  qu0B  ex  quariu  wniurU.^)  The  former  siurt  wa 
never  deemed  to  be  intended,  unless  it  was  explicitly, 
stipulated ;  the  latter  was  ordmarily  presumed  from 
the  mere  fiumation  of  a  partnersiup/  In  societate  am- 
num  hononm  omaes  res,  qua  coimiium  mnt,  cofUinuo 
cmnmnnieantur.^  Com  societeUem  et  simj^ieiter  licet*  Et 


of  the  ptrtnem.  There  is,  probably,  no  0ueh  ib&ag  m  *  uiuvenal 
paitnenhip,  i£,  by  the  tenne,  we  are  to  undentasd,  that  eveiy  thiii^  doDe, 
bought  or  sold,  is  to  be  deemed  on  partnership  accoant  Most  men  own 
some  real  or  personal  estate,  which  they  manage  exclosively  for  them- 
selres. 

1  Dig.  Lib.  17,  tit  52,  L  5;  Pothier,  Pand.  Lib.  17,  tit3,n.  11;  Inrt. 
lib.  3,  tit  % 

»  Dig.  Lib.  17,  tit  2,  L  5 ;  Pothier,  Pand.  lib.  17,  tit  3,  n.  12. 

3  Pothier,  de  Sociei6,  n.  28, 29, 43;  Dig.  lib.  17,  tit  2, 1.  5  to  L  12; 
Pothier,  Pand.  lib.  17,  tit  2,  n.  13  to  n.  18 ;  Domat,  B.  1,  tit  8,  §  3,  art 
1,4. 

4  Pothier,  de  Society,  n.  43;  Domat,  R  1,  tit  8,  $  3,  art  2  ;  Voet,  ad 
Pand.  lib.  17,  tit  2,  n.  4,  Tom.  1,  p.  749;  Vinn.  ad  Inst  lib.  3,  tit  20, 
Introd. 

»  Pothier,  de  Society,  n.  29, 43;  Domat,  B.  1,  tit  8,  §  3,  art  2, 3 ;  Po- 
thier, Pand.  lib.  17,  tit  2,  n.  20, 21. 
e  Dig  Lib.  17,  tit  2, 1. 1 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  13. 

10* 
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si  nanjuerit  distinctUMf  videtur  colto  esse  universarumj 
qiuB  ex  quaestu  veniunt ;  hoc  esty  si  quod  lucrum  ex 
emptione,  venditione,  locationey  conductione  descendit.^ 
Qwestus  enim  intelligitur^  qui  ex  operd  cujusque  des- 
cenditJ^  Sed  et  gi  adjidatWy  ut  et  quceslus  et  lucri 
socii  sint,  verum  estj  nan  ad  alium  lucrum,  quam  quad 
ex  qwBstu  wniU,  hanc  quaque  adjectianem  pertinere? 

^  74.  General  partnerships  are  properly  such,  where 
the  parties  carry  on  all  then:  trade  and  business,  what- 
ever it  may  be,  for  the  joint  benefit  and  profit  of  all 
the  parties  concerned,  whether  the  capital  stock  be 
limited  or  not,  or  the  contributions  thereto  Ke  equal 
or  unequal/  But  where  the  parties  are  engaged  in 
one  branch  of  trade  or  business  only,  the  same  ap- 
pellation is  ordinarily  applied  to  it.  Thus,  if  two 
merchants  are  engaged  in  mercantile  commerce  and 
business  on  joint  account,  and  also  in  manufisicturing 
and  other  business  solely  on  joint  account,  it  is  prop- 
erly a  general  partnership.  But,  if  the  same  mer- 
chants carry  on  no  other  business  than  that  of  com- 
merce on  joint  account,  they  would  be  usually  spoken 
of  as  engaged  in  a  general  partnership.  The  former 
cases  approaches  very  nearly  to  that  of  a  general  part- 
nership in  the  Roman  law,  Universorum,  qwB  ex  qtuestu 
veniunt.^  The  latter  would  be  distinguished  by  the 
Roman  law,  as  a  particular  partnership,  Negotiationis 


1  Dig.  Lib.  17,  tit  3, 1.  7;  Pothier,  Pand.  Lib.  17,  tit  3»  n.  30 ;  Pothier, 
de  Society,  n.  29, 4a 

8  Dig.  Lib.  17,  tit  8,  1.  8 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  90. 

9  Dig.  17,  tit  2, 1. 13 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  20 ;  Domat,  B.  1, 
tit  8,  §  3,  art  2, 3;  Pothier,  de  Society,  n.  43, 44, 45. 

4  WilleU  V.  ChamberB,  Cowp.  R.  814,  816 ;  2  Bell,  Comm.  R  7,  ch.  2, 
p.  621,  5th  edit 
9  Ante,  §  73 ;  Pothier,  de  Society  n.  4a 
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dUcujus}     The  like  disdnctions  prevail  in  the  foreign 
law.* 

^  75.  Special  partnerships  in  the  sense  of  the  com- 
mon law  are  those,  which  are  formed  for  a  special 
or  particular  branch  of  business,  as  contradistinguished 
from  the  general  business  or  employment  of  the  parties, 
or  of  one  of  them.^  They  are  xnxxe  commonly  called 
limited  partnerships,  when  they  extend  to  a  single 
transaction  or  adventure  only;  such  as  the  purchase 
and  sale  on  joint  account  of  a  particular  parcel  of  goods, 
or  the  undertaking  of  a  voyage  or  adventure  to  foreign 
parts  upon  joint  account.  But  the  appellation  may  be 
apfdied  indifferently,  and  without  discrimination  to 
both  classes  of  cases.  They  therefore  fall  within  the 
denomination  of  the  Roman  law,  Societas  sive  negotiu'^ 
lianis  alicujus,  sive  vectigalis,  sive  etiam  rei  unius.^ 

§  76.  At  the  common  law  partnerships  are  also  some- 
times divided  into  other  kinds.  (1.)  Private  partner- 
ships, which  are  composed  of  two  or  more  partners  for 
some  merely  private  undertaking,  trade,  or  business ; 
and  (2.)  Public  companies,  where  a  large  number  of 
persons  are  concerned,  and  the  stock  is  divided  into 
a  large  number  of  shares,  the  otgect  of  the  under- 


i  Ante,  §  73 ;  Polhier,  de  Societe,  n.  54 ;  Domat,  B.  1,  tit  8,  §  3,  art  1 ; 
Wataon  on  Partn.  ch.  1,  p.  1, 2d  edit;  2  Bell,  Ck>rom.  B.  7,  ch.  2,  p.  621, 
5th  edit ;  Voet,  ad  Pand.  Lib.  17,  tit  2,  d.  5,  Tom.  1,  p.  750 ;  Vinn.  ad  Inst 
Lib.  3,  tit  26,  Introd. ;  3  Kent,  Conira.  Lect.  43,  p.  30,  note  (a),  4th  edit ; 
Civil  Code  of  France,  n.  1836  to  n.  1842 ;  Civil  Code  of  Louisiana,  art  2800 
to  art  2805 ;  Id.  art  2795  to  art  2799 ;  Pothier,  de  Society,  54,  55. 

«n>id. 

3  Willett  V.  Chambers,  Cowp.  R.  814,  816 ;  2  Bell,  Comm.  B.  7,  ch.  2, 
p.  621, 5th  edit 

*  Ante»  $  73;  Pothier,  de  Societe,  n.  54;  Voet,  ad  Pand.  Lib.  17,  tit  2, 
n.  5,  pu  750. 
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taking  being  of  an  impcnrtant  natare,  and  oftm  em- 
bracing public,  as  well  as  private  interests  and  bene*^ 
fits.^  The  latter  are  also  sabdivided,  (1.)  into  unin- 
corpcxated  oompanies,  or  associations ;  and  (2.)  into 
inccMTpOEated  companies,  firatemities,  (or  guSds,  as 
they  were  anciently  called,)  and  corporations  ezisliiig 
under  a  charter  of  the  crown  or  government,  and 
having  special  powers  and  rights  conferred  thereby.' 
In  both  cases,  however,  the  partnership,  althooj^ 
commonly  called  a  public  company  or  association^  is 
not,  in  contemplation  of  law,  more  than  a  mere  private 
partnership ;  for  in  die  sense  of  the  law  no  company 
b  a  puUk  company  or  assodatiom  wlK»e  inteSZ 
do  not  exclusively  belong  to  the  public,  and  are  not 
exclusively  sulject  to  the  regulation  and  government 
of  the  legislative,  or  other  proper  public  functionaries. 
Thus,  for  example,  a  college,  a  bank,  a  turnpike  com- 
pany, a  bridge  company,  a  manufacturing  company, 
a  company  for  mining,  or  for  foreign  trade  or  com- 
merce, whether  incorporated  or  not,  is  still  hurt  a 
mere  private  association.^  Whereas  a  tovni,  a  par- 
id[i,  a  hundred,  a  board  of  trade,  or  a  treasury  de- 
partment, created  by  the  government  for  public  pur- 
poses, and  exclusively  regulated  thereby,  would  be 
strictly  a  public  company,  whether  incorporated  or 
not 

^  77.    Unincorporated  companies  and  associations 
differ  in  no  material  respect,  as  to  their  general  pow- 


1  Watson  on  Partn.  cb.  1,  p.  3,4,  dd  edit;  Ckdlyeron  Partn.  B.  5,  ch. 
1  to  ch.  3,  p.  721  to  p.  793, 3d  edit ;  6ow  on  Partn.  ch.  J,  p.  3, 3,  4, 3d 
edit 

9  Watflon  on  Partn.  ch.  1,  p.  3,  4, 2d  edit ;  Comyn'a  Dig.  Trader  B.  D. 

3  Woodward  v.  Traatees  of  Daxtmooth  Ck>llege,  4  Wheat  518 ;  Tenrett 
V.  Taylor,  9  Cranch,  R.  43, 5S. 
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ers,  rights,  dudes,  interests,  and  responsibilities,  from 
mere  private  partnerships,  unless  otherwise  expressly 
provided  for  by  statute,  except  that  the  business  there- 
of is  usually  carried  on  by  directcnrs,  or  trustees,  or  oth- 
er officers,  acting  for  die  pn>[ffiet(Hrs'  or  shareholders ; 
and  they  usually  extend  to  some  enterprise,  in  which 
the  puMic  have  an  ultimate  concern.^  But  incorpo- 
rated companies,  or  corporations,  are  governed  strict- 
ly, as  to  their  powers,  rights,  dudes,  interests,  and 
responsibilities,  by  the  terms  of  their  respective  char- 
ters; and  the  sharehdders,  or  stockhokiers,  are  not 
personally  or  indiiidually  liable  in  their  private  ca- 
pacities, unless  expressly  so  declared  by  their  charters, 
for  the  acts,  or  doings,  or  contracts  of  the  officers,  or 
members  of  the  company,  or  corporation  ;^  whereas 
in  unincorporated  companies  and  associations  the 
sharehdders  and  stockholders  are  personally  respon- 
sible in  their  individual  capacities  for  all  acts  of  the 
officers  and  company,  or  association,  in  the  same 
manner,  and  to  the  same  extent,  as  private  partners 
are,' 

^  78.  In  the  French  law,  partnerships  are  distin- 
guished into  three  sorts.  (1.)  Partnerships  under  a 
collective  name,  that  is,  where  the  trade  or  business 
of  the   partnership   is   carried  on  under  a  particular 


I  Watson  on  Partn.  ch.  1,  p.  3, 4,dd  edit ;  CoUyer  on  Partn.  B.  5,  cb. 
],$4,p.764  to  pu 771, 3 edit ;  Id.  ch.  1,  §  1^  p.  734;  3  Bell,ComnL 
B.  7,  ch.  2,  p.  627, 628, 5th  edit 

*  Watson  on  Partn.  ch.  1,  p.  4, 3d  edit 

3  Watson  on  Partn.  ch.  1,  p.  3, 4, 3d  edit;  Collyer  on  Partn.  B.  £s 
ch.  ],  §  1  to  $  4;  Id.  ch. 3;  Id.  ch.  3,  p.  731  to  p.  783,  3d  edit  — 
Mr.  Collyer,  in  the  chapters  above  cited,  has  given  a  veiy  full  view 
of  joint  stock  companies,  both  at  common  law,  and  by  statate,  as  well  as 
of  mining  companies.  See  also  3  Bell,  Comm.  B.  7,  ch.  3,  p.  637  to  p^ 
630, 5Ui  edit 
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social  name  or  firm,  ooBtainwig  the  names  of  some 
or  of  all  of  the  partners.^  (2.)  Partnerships  m  camr 
mandiiSf  or  tn  cmnmendam^  ibax  is^  limited  partner- 
^ips,  where  the  contract  is  between  one  or  raore 
persons,  who  are  general  jpartners,  and  joindj  and 
severally  responsiUe,  and  one  or  more  other  persons, 
who  merd J  furnish  a  particnlar  fund  or  capital  stock, 
and  thence  are  called  cammandataire^  or  eammenda^ 
tairesy  or  partners  in  cammandiU ;  the  business  being 
carried  on  under  the  social  name,  or  firm  of  the  gene^ 

.  ral  partners  only,,  composed  of  the  names  of  the  gen- 
eral or  complementary  partners,  the  partners  in  amh 
Mmditi  being  liaUe  to  losses  only  to  the  extent  of 
the  funds  or  «pital  fumiriied  by  them,^    (3.)  Anon- 

'  ymous  partnerships  are,  where  all  the  partners  are  en- 
gaged in  the  common  trade  or  business,  but  there  is 
no  social  name  or  firm,  but  a  name  designating  the 
olgects  of  the  association,  and  the  trade  or  business 
is  managed  by  directors.^  They  correspond  with  'our 
ordinary  joint  stock  companies,  and  other  unincorpo- 
rated associations.  Similar  distinctions  are  adopted 
in  many  other  foreign  countries,  and  in  the  Laws  of 
Louisiana/  Special  partnerships  in  commandite  haye 
also  been  recendy  introduced  by  statute  into  the  ju- 
risprudence of  several  states  in  the  Union/  But  the 
regulations  apjdicable  to   such    partnerships  vary  in 


1  Codeof  Commerce  of  France,  art  90»  91;  Wation  on  Pazto.  ch.l9p. 
3, 2d  edit;  Pothier,  de  Society  n.  57. 

s  Code  of  Commerce  of  France,  art  33,34 ;  Wation  on  Partn.ch.l,pi 
2. 3d  edit ;  Pothier,  de  Society,  n.  €0, 103. 

3  Code  of  Commerce  of  France^  art  39,90;  Wataon  on  Partacb.  l,p^ 
3, 3d  edit 

4  Code  of  Loais.  act  3796, 3810,  3883. 

ft  3  Kent,  Comm.  Lect  43,  |k  34, 35, 4th  edit 
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Afferent  countries  and  states,  and  tie  sbnctly  local, 
and  theorefive  seem  wineceasary  to  be  brought  farther 
imd^  e!xaminat«»  ia  the  present  Commentaries. 

§  79.  Ib  the  Scottub  law,  partnerships  are  some- 
times divided  into  ofdinarj  partnerships,  acting  under 
a  social  name  or  .firm ;  and  joint  adventures,  where 
no  finn  is  used;  and  puUic  ccmipanies.^  But  in 
tmth  die  two  former  are  generaHj  governed  by  the 
same  rales.  And  therefore  it  may  be  properly  said,  that, 
in  Ae  Scottish  law,  partn»ships  are  divisiUe  into  three 
classes;  (1.)  Ordinary  partnerdups;  (2.)  Joint  stock 
ocmpanies;  (3.)  PuUic  companies**  In  the  former, 
the  £rm  constitntes  a  distinct  person  in  contemplation 
of  law,  capaUe  independently  of  maintaining  with 
third  parsons,  as  w^l  as  with  the  individual  partners, 
the  relation  of  debtor  and  creditor ;  and  the  partners, 
althou^  joindy  and  severally  liable  for  all  the  debts 
and  contracts  of  die  firm,  are  so,  not  as  primary  or 
principal  debtors  or  contractors,  but  rather  as  guar- 
antors or  sureties  of  the  firm.'  Such  a  partnership 
may  be  ekiber  general  or  special.  By  general  part- 
nership the  Scottish  law  does  not  intend  the  Societas 
mtmcrsorum  banarum  of  the  Boman  law,  but  a  part- 
jiership  in  the  whole  trade  or  manufacture  carried  on 
by  the  pardes.^  By  special  partnership,  in  the  Scot- 
tish law,  is  intended  a  partnership  limited  to  a  particu- 
lar branch  of  business,  or  excluding  a  particular  branch, 
which  would  otherwise  be  included  in  a  general  partner- 
ship.^    The  second  class,  joint  stock  companies,  differ^ 

1  3  BeU,  Comm.  B.  7,  p.  613»  691,  649,  656,  5Ui  edit 

<  2  Bell,  CoffliiL  B.  7,  ch.  S,  p.  619, 6S1, 649,  656,  SUh  edit 

9  3  Bell,  Comm.  B.  7,  p.  619, 690,  SCh  edit 

«  S  Bell,  Comm.  B.  7,  dl.  1,  p.  691,  Sth  edit 

»  2  Bell,  Conm.  B.  7,  oh.  1,  p.  Oil,  SUi  edit 
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in  several  respects  from  the  former  class.  (1.)  By  the 
credit  raised  with  the  public  being  placed  entirely  on 
the  joint  stock  of  the  company,  as  indicated  by  its  de- 
scriptive name.  (2.)  By  a  difference  in  the  manage- 
ment and  operation  of  the  association,  as  conducted, 
not  by  the  shareholders  personally,  but  by  directors  or 
other  officers  appointed  by  the  association,  and  made 
publicly  known.  (3.)  By  the  shares  being  made  trans- 
ferable. In  joint  stock  companies  the  liability  of  the 
shareholders  to  creditcnrs  is  by  the  common  law  of  Scot- 
land limited  to  the  amount  of  their  respective  shares, 
and  they  are  not,  as  in  (Hdinary  partnership,  jointly 
and  severally  responsible  for  all  the  debts  of  the  firm.^ 
The  third  class,  public  companies,  embraces  such  as 
are  created  by  royal  or  parliamentary  authority ;  and 
therefore  they  have  conferred  upon  them  such  powers, 
privileges,  and  exemptions  only,  as  by  the  charter  and 
by  law  properly  belong  to  them.^ 

^  80.  In  this  connexion  it  seems  proper  also  to 
advert  to  the  various  denominations  given  to  part- 
ners, and  which  in  our  subsequent  inquiries  should 
be  kept  steadily  in  view,  to  prevent  any  mistakes  and 
embarrassments  in  the  application  of  cases  and  prin- 
ciples. Partners,  then,  are  ordinarily  divided  as 
follows;  (1.)  Ostensible  partners,  or  those,  whose 
names  are  made  known  and  appear  to  the  world  as 
partners,  and  who  in  reality  are  such.^  (2.)  Nominal 
partners,  or  those,  who  appear,  or  are  held  out  to 
the  world  as  partners ;  but  who  have  no  real  interest 


1  3  Bell,  CoouD.  B.  7,  ch.  3,  p.  627, 628, 5th  edit 

s  3  Bell,  Comm.  B.  7,  ch.  5,  p.  656,  5th  edit 

3  Collyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  3,  dd  edit ;  1  Montag.  on  Paitn. 
eh.  3,  $  1, 2 ;  Gow  on  Partn.  ch.  1,  p^  13, 3d  edit;  3  Kent,  Comm.  Lect 
43,  p.  3],  4th  edit 
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in  the  firm  or  business.^  (3.)  DoraiaDt  partners,  of 
those,  whose  names  are  not  known,  or  do  not  appeax 
as  partners,  but  who  nevertheless  are  silent  partners, 
and  partake  oi  the  profits,  and  thereby  become  part-* 
ners,  eidier  absolutely  to  all  intents  and  purposes,  or 
at  all  events,  in  respect  to  third  persons.^  Donnant 
partners,  in  strictness  of  language,  mean  those,  who 
are  merely  passive  in  the  firm,  whether  known  or 
unknown,  in  contradistinction  to  those,  who  are  ac- 
tive, and  conduct  the  buaness  of  the  firm,  as  princi- 
pals Unknown  partners  are  properly  secret  part- 
ners; but  in  common  parlance,  they  are  usually 
desognated  by  the  appellation  of  dormant  partiers*^ 


1  CoUyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  3, 2d  edit ;  1  Montag.  on  Partn. 
ch.  2,  §  1,  2;  Gow  6n  Partn.  cb.  1,  p.  12,  dd  edit ;  3  Kent,  Comm.  Lect 
43,  p.  31, 4th  0dit 

sibid. 

9  Ibid. ;  Hoare  v.  Dawes,  1  Doug.  R.  371 ;  U.  States  Bank  v.  Binney,  5 
Mason,  R.  176, 185.  —  In  this  last  case  tbe  Court  said ;  **  It  has  been  said, 
that  this  is  the  case  of  a  secret  partnership ;  that  it  was  the  intention  of 
the  Binneys,  that  their  connexion  with  it  should  be  kept  secret,  and  that 
the  management  of  the  business  in  the  name  of  '  John  Winship '  shows 
this  intentipn.  In  ppint  of  fact,  there  is  no  covenant  or  declaration  in 
the  articles  of  copartnership,  by  which  the  partners  have  bound  them- 
selves to  keep  it  secret ;  or  that  the  name  of  the  Binneys  should  never 
be  disclosed  to  any  persons  dealing  with  Winship  in  the  partnership  con- 
cerns. In  point  of  fact,  too,  if  the  evidence  is  believed,  Winship,  im- 
mediately alter  its  formation,  and  during  its  continuance,  constantly 
avowed  it,  and  made  it  known,  and  obtained  credit  in  the  business  of  the 
firm  thereby.  He  stated  the  Binneys  to  be  partners ;  and  this  statement 
was  generally  known  and  believed  by  the  public,  and  especiaUy  by  per- 
sons dealing  with  Winship  in  respect  to  the  business  of  the  firm.  If  tbe 
jury  believe  this  evidence,  then  in  point  of  fact,  whatever  was  the  original 
intention  of  the  parties,  this  was  not  a  secret  partnership  in  the  common 
meaning  of  the  terms.  I  anderstand  the  common  meaning  of  secret  part- 
nership to  be,  where  the  existence  of  certain  persons  as  partners  is  not 
avowed  or  made  known  to  tbe  public  by  any  of  the  partners.  Where  all 
the  partners  are  publicly  made  known,  whether  it  be  by  one,  or  all  the 
partners,  it  is  no  longer  a  secret  partnership ;  for  this  is  generally  used  la 

Fartn.  11 
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Similar    designations    also    prevail    in    the    Scottish 
law.* 

^  81.  In  respect  to  the  olgects  of  partnerships,  it 
may  be  generally  stated,  that  they  are  not  confined  to 
mere  commercial  business  or  trade ;  but  may  extend 
to  manufactures,  and  to  all  other  lawful  occupations 
and  employments,  and  to  professional  and  other  busi- 
ness ;'  as,  for  example,  they  may  embrace  the  business 
of  attorneys,  solicitors,  conveyancers,  surgeons,  apothe- 
caries, physicians,  mechanics,  artisans,  engineers,  own- 
ers of  stage-coaches,  farmers,  droviers,  brokers,  bankers, 
factors,  consignees,  and  even  of  artists  and  sculptors 
and  painters.  They  may  extend  to  all  the  business  of 
the  parties ;  or  to  a  single  branch  thefeof,  or  to  a  single 
adventure,  or  even  to  a  single  thing.^  And  so  (as 
we  have  seen)  stood  the  doctrine  in  the  Roman  law. 
SocieUUes  cotUrahunlur  sive  universorum  banarum^  sive 


contradistinction  to  notorious,  and  open  partnership.  And  It  makes  no 
difference  in  this  particular,  whether  the  business  of  the  firm  be  carried  on 
in  the  name  of  one  person  only,  or  of  him  and  company.  Even  if  some 
of  the  partners  intend  to  be  such  secretly,  and  their  names  are  disclosed 
against  their  wishes  and  intentions ;  still,  when  generally  known  and 
avowed  by  any  other  of  the  partners,  the  partnership  is  no  longer  a  secret 
partnership.  If,  therefore,  in  the  present  case,  Winship,  against  the  wishes 
and  intention  of  the  Binneys,  did  in  the  course  of  the  business  of  the 
firm  make  known,  that  they  were  partners,  and  who  all  the  partners  were, 
so  that  they  became  public  and  notorious,  I  should  say,  it  was  no  longer  a 
secret  partnership  in  the  common  sense  of  the  terms.  If  secret  in  any 
sense,  it  must  be,  under  such  circumstances,  in  a  peculiar  sense.  Some- 
times dormant  and  secret  partners  are  used  as  synonymous.  But  I  take  it, 
that  dormant  is  generally  used  in  contradistinction  to  active,  and  secret  to 
open  or  notorious.  However,  nothing  important  turns  in  this  case  upon  the 
accuracy  of  definitions,  since  it  must  be  decided  upon  the  principles  of 
law  applicable  to  such  a  partnership,  as  this  in  fact  was,  and  is  proved  to 
be,  whatever  may  be  its  denomination." 

1  2  Bell,  Comm.  B.  7,  ch.  2,  p.  622, 623,  5th  edit 

9  3  Kent,  Comm.  LecL  43,  p.  28,  4th  edit.;  Collyer  on  Partn.  B.  1,  ch. 
1,  §  1,  p.  29  to  p.  32, 2d  edit ;  Gow  on  Partn.  ch.  1,  p.  5, 3d  edit 

3  Ante,  §  7a 
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oHcujus  negatiatianis^  sive  vectigalis,  sive  etiam  rei 
unii^.^  But  there  cannot  lawfully  be  a  partnership 
m  a  mere  personal  office,  especially  when  it  is  of  a 
public  nature,  and  involves  a  distinct  personal  confi- 
dence in  the  skill  and  integrity  of  the  particular 
party-^ 

^  82.  There  may  also  be  a  partnership  in  some 
cases  touching  interests  in  lands,  or  in  a  single  tract 
of  land,  which  will  be  governed  by  the  ordinary 
rules,  applicable  to  partnership  in  trade  or  commerce. 
Thus,  for  example,  there  may  be  a  partnership  in  the 
working  of  a  mine ;  for  Courts  of  Equity  constantly 
treat  the  working  of  a  mine,  as  a  species  of  trade ; 
and  apply  the  same  remedial  justice  to  such  cases,  as 
they  do  to  ordinary  partnerships.^  So,  real  estate, 
held  for  general  partnership  purposes,  has  attributed 
to  it  the  common  qualities  of  partnership  property, 
in  whosesoever  name  the  title  may  stand  in  law/  In 
short,  (as  has  been  well  observed,)  in  the  working  of 
mines,  (such  as  a  colliery,)  it  seems  difficult  to  estab- 
lish, that  there  is  an  interest  in  the  land,  distinct  from 
the  partnership  in  trade ;  a  mere  interest  in  land,  in 
which  a  partition  could  take  place.  For,  when  per- 
sons, having  purchased  such  an  interest,  manufacture 


1  Dig.  Lib.  17,  tit  2, 1.  5;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  11  to  n.  26 
9  CoUyer  on  Partn.  B.  1,  ch.  1,  §  1,  p.  31,  32, 2d  edit 

3  Ck>Ilyer  on^  Paitn.  R  5,  ch.  3,  p.  783,  784,  2d  edit ;  Williams  v.  At- 
tenborough,  Turner  &  Riu.  R.  70, 73 ;  Story  v.  Lord  Windsor,  2  Atk.  630 ; 
Wren  v.  Kirton,  8  Ves.  502;  Crawshay  v.  Maule,  1  Swanst  R.  495; 
Fereday  v.  Wighwick,  Tamly n,  R.  250 ;  Jeffreys  v.  Smith,  1  Jac.  &  Walk. 
996;  1  Stoiy  on  £q.  Jurisp.  §  674, 

4  Gow  on  Partn.  ch.  1,  p.  32  to  p.  35,  3d  edit;  Id.  ch.  5,  §  2,  p.  232; 
Id.  }  4,  p.  340 ;  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  82  to  p.  102, 2d  edit ; 
3  Kent,  Comm.  Lect  43,  p.  37,  38,  39,  4th  edit ;  Randall  v.  Randall,  7 
Sim.  R.  271 ;  Cookson  v.  Cookson,  8  Sim.  R.  529 ;  Sigourney  v.  Munn,  7 
Connect  R.  11 ;  Hozie  v.  Carr,  1  Sumner,  R.  182, 186. 
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and  hnng  to  market  the  produce  of  the  land,  as  one 
common  fund,  to  be  sold  for  their  common  benefit,  it 
may  fairly  be  contended,  that  they,  have  entered  into 
an  agreement,  which  gives  to  that  interest  the  nature, 
and  subjects  it  to  the  doctrines,  of  a  partnership  in 
trade.^ 

^  83*  But  although  there  is  no  positive  incompe- 
tency at  the  common  law  of  creating  a  partnership 
ID  the  buying  and  selling  of  lands  on  joint  account, 
and  for  the  joint  benefit  of  the  parties,  by  way  of 
commercial  speculation  and  commercial  adventure; 
yet  such  a  contract  must,  fix)m  the  nature  of  the  case, 
and  the  positive  rules  of  law  and  the  Statute  of  Frauds, 
be  reduced  to  writing;  and  then  the  stipulations 
of  the  parties  will  constitute  the  sole  rule  to  ascertain 
their  intent,  and  to  enforce  their  respective  rights.^ 
The  general  rules  of  law,  applicaUe  to  (nrdinary 
commercial  partnerships,  are  not  applied  to  them; 
nor  are  the  ordinary  remedies  thereof  enforced  either 
at  law,  (Mr  in  equity,  inter  sese^  or  as  to  third  persons. 
Thus,  for  example,  the  ordinary  doctrine  of  the  lia- 
bility of  dormant  partners  does  not  extend  to  part- 
nerships formed  for  speculations  in  the  purchase  and 
sale  of  lands.^  The  present  Commentaries  are  de- 
signed to  treat  principally  of  partnerships  in  the  ordi- 
nary business  of  trade,  navigation,  commerce,  manu- 
factures, and  arts,  and  other  cases  will  be  incidentally 


1  Per  Lord  Eldon,  in  Cnwshay  v.  Maole,  1  Swanst  R.  518,  53S,  596; 
597. —  Mr.  Collyer  has  a  yalaabie  chapter  on  the  aubjeet  of  partnerdiipB 
in  minea,  which  contains  a  summary  of  the  general  doctrines  of  Courts  of 
equity  touching  them.  See  Collyer  on  Partn.  B.  5,  ch,  3;  p.  783  to  p.  799; 
9d  edit 

9  Smith  V.  Bumham,  3  Sumner,  R.  435, 458  to  471. 

s  Pitts  V.  Waugh,  4  Mass.  R.  494;  Smith  v.  Bnmhani,  3 Sumn.  R. 435, 
470, 471. 
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discussed  by  way  of  illustration  only,  or  to  distinguish 
them  from  the  general  rules  belonging  to  commcm 
partnerships. 

^  S4.  And  here  it  may  be  proper  to  say  a  few 
words,  as  to  the  extent  and  duration  of  partnerships 
in  point  of  time,  and  also  as  to  the  different  modes, 
in  which  they  may  be  formed.  As  to  the  first  pmnt, 
as  partnerships  are  formed  by  the  vduntary  consent 
of  the  parties,  they  may  be  for  life,  or  for  a  specific 
period  of  time,  or  conditional,  or  indefinite  in  their 
duration,  or  for  a  single  adventure  or  dealing;  and 
therefore  dependent  upon  the  mutual  will  or  pleasure 
of  the  parties;^  The  period  may  be  fixed  by  ex- 
press stipulation,  or  it  may  be  implied  firom  cir- 
cumstances.^ If  no  particular  period  is  fixed  by 
the  parties  for  the  duration  of  a  partnership,  it  is 
deemed  to  exist  during  their  mutual  pleasure  only, 
and  of  course  is  dissduble  by  either  of  them,  at  any 
time  when  he  chooses  to  withdraw  therefiK>m.^  When 
a  particular  term  is  fixed,  it  is  presumed  to  endure 
until  that  period  has  elapsed ;  when  no  term  is  fixed, 
it  is  presumed  to  endure  for  the  life  of  the  parties, 
unless  previoudy  dissolved  by  some  act  or  notice  of 
one  of  the  parties,  or  by  operation  of  law.  But  in 
no  case  will  the  law  presume,  that  the  partnership  is 


1  Watson  on  Partn.  eh.  7,p^  379, 3d  edit;  CoUyer  on  Partn.  B.l,cli.29 
§  1,  p.  68,  2d  edit ;  Gow  on  Partn.  ch.  5,  p.  219  to  p.  226,  3d  edit ;  Po- 
thier,  de  Society  n.  64 ;  3 Kent,  Conun.  Lect  43,  p.  52,  58,54;  2Bell, 
Comm.  B.  7,  ch.  2,  p.  630  to  p.  633, 5th  edit 

9  CoUyer  on  Partn.  B.  1,  ch.  2,  §  1,  p»  68, 2d  edit ;  Crawshay  «.  Maule, 
1  Swanat  591, 525;  Alcock  v.  Taylor,  Tamlyn,  R.  506. 

'  Ibid. ;  Featheistonhaugh  v.  Fenwick,  17  Vea.  229,  307,  308 ;  Craw- 
ahay  v.  Maule,  1  Swanat  R.  522,  523 ;  Ex  parte  Nokes,  dted  in  Watvon 
on  Partn.  ch.  7,  p.  380, 2d  edit;  Peacock  v.  Peacock,  16ye8.49;  2  Bell, 
CooBi.  B.7,ch.2,p.630topb  634, 5th  edit 

11* 
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inteiided  to  continue  beyond  the  life  m  the  parties ; 
and  therefore  if  such  is  the  olgect,  it  must  be  pro- 
vided for  by  some  express  stipulation.^     The  causes, 

which  will  constitute  a  dissolution,  or  a  cause  of  dis- 

» 

solution,  will  naturally  come  under  reyiew  in  our 
subsequent  pages. 

^  85.  The  Roman  law  fully  recognised  the  like 
principles.  Tamdiu  societas  duratj  quamdiu  consen- 
sus partium  integer  perseverat.^  So,  in  the  Institutes  it 
is  said ;  Manet  autem  societas  eo  usqi/tCj  donee  in  eodem 
consensu  perseperaverini.  Atj  cum  aliquis  renuncia/verii 
societatif  solvitur  societas.^  And  again  in  the  Digest ; 
Societas  cdiri  potest  vd  in  perpetuum^  id  est^  dum  pvmini^ 
ael  ad  tempus^  vel  ex  tempore^  vd  sub  conditioned  The 
Roman  law  went  farther  than  ours;  and  positirely 
prohibited  the  duration  of  any  pairtnership  beyond  the 
life  of  the  parties ;  and  therefore  a  pKOvision,  that  the 
heir  oi  one  should  share  in  the  partnership^  was  held 
wholly  void.  NuUa  societas  in  mterwum  cokio  est.^ 
Nemo  potest  sodetatem  kceredi  suo  sic  parere^  ut  ipse 
heeres  socius  sit.^  Idem,  (Papiniamus)  re^pondit^  sode- 
tatem non  posse  uUra  mortem  porrigiJ  The  French 
law,  and  in  general  the  law  of  the  other  nations  of 
continental  Europe^  adopt  similar  principles*^ 

1  Crawshsy  v.  Maale,  1  Swanst  R.  521 ;  S.  C.  1  J.  Wils.  R.  181. 

9  Cod.  Lib.  4,  tit  97,  L  5;  1  Domat,  B.  1,  tit  8,  §  S,  art  1,2;  1  Domat, 
Rl,  tit  8,  $8,  art  8,  a 

3  Inst  Lib.  3,  tit  26,  §  4 

«  Difir.  Lib.  17,  tit  2, 1. 1 ;  Pothier,  Pand.  Lib.  17,  tit  9,  n.  10 ;  Pothier, 
de  Society  n.  64, 65 ;  1  Domat,  B.  1,  tit8,§5,«rtl»3;  Id.§13,ut8,9. 

ft  Dig.  Lib.  17,  tit  2,  L  70;  Potbier,  Pand.  Lib.  17,  tit  2,  a.  10;  1 
Swanst  R.  509,  note  (a);  Vinn.  ad  Ii»t  Lib.  3,  tk.  26,  §  4,  n.  1,  p.  696. 

•  D]g.Lib.l7,tit2,L35;Pothim^Pand.Lib.l7,tit2,ii.  56f  1  Do- 
mal,  B.  1,  tit  1,  $  2,  aft  2, 3|  4, 5. 

7  Dig.  Lib.  17,  tit  a,  L  50,  $  9 ;  PoChier,  Pand.  Lib.  17,  tit  2,  il  56, 57. 

8  Civ.  Code  of  France,  art  1865  to  1871;  Potbier,  de  Society  n.  64, 
65;  Rn.  146 ton.  154. 
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§  86.  In  the  next  place,  as  to  the  difierent  modes, 
in  which  partnerships  may  be  formed*  At  the  com- 
loon  law  Z  particSL  forms  or  sdenmities  are  re- 
quired  to  constitute  a  partnership  between  the  parties. 
It  is  sufficient,  that  it  is  formed  by  the  vduntary  con- 
sent of  the  parties,  whether  that  be  express  or  implied ; 
whether  it  be  by  written  articles,  or  by  unsolenm  writ- 
ings ;  or  whether  it  be  by  tacit  approbation,  or  by  parol 
contract,  or  even  by  mere  acts.^  It  is  indeed  usual  to 
haye  some  writings  pass  between  the  parties,  when 
a  partnership  is  formed  for  a  specific  term,  or  even 
during  the  pleasure  of  the  parties,  if  the  business  is 
expected  to  be  of  a  permanent  nature,  or  of  long  dura- 
tion. But  this  is  a  matter  resting  in  the  mere  dis- 
cretion and  choice  of  the  parties,  and  is  by  no  means 
made  indispensable  by  the  law.  And  this  also  seems 
to  have  been  the  rule  of  the  Roman  law.  Sodetaiem 
coire  ei  re,  et  verbis^  et  per  nuntium,  posse  noSj  dubium 
rum  est.^  Voet  has  expresed  the  same  doctrine  in 
broader  language.  SocieUis  dividitur  primo  in  expres- 
sam^  qutB  ex  expressd  canventione  fit^  et  taciiamj  qatB  re 
cofUraki  diciiufj  dum  rehus  ipsis  etfactis^  simul  emendoy 
vendendOf  lucra  ei  damna  dividendoy  socii  ineundce  so- 
cietatis  vduntatem  declarant.^ 

§  87.  The  old  French  law  required,  that  all  gen- 
eral partnerships  and  partnerships  in  commandit& 
should  be  reduced  to  writing  and  registered,  unless 
when  the  concern  was  under  one  hundred  livres  in 


1  CoIIyer  on  Parto.  B.  1,  ch.  1,  §  1,  p.  2, 3, 2d  edit ;  Watson  on  Partn. 
ch.  1,  p.  4,  5,  3d  edit ;  Gow  on  Part  cb.  1,  p^  4, 5^  3d  edit ;  2  Bell,  Coxm. 
B.  7,  ch.  2,  p.  621, 622, 623,  5th  edit 

9  Big.  Ldb.  17,  tit  2, 1. 4;  Pothier,  Pand.  Lib.  14,  tit 2,  n.  6;  1  Domat, 
B.  1,  tit  8,  §  3,  art  6. 

9  Voet,adPand.Lib.  ]7,tit2,$3,Toai.l,  p.748;  Ante,$50. 
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value.^  And  this  continues  in  substance  to  be  the 
rule  under  the  modem  Code  of  France.'  Similar 
regulations  are  to  be  found  in  the  laws  of  some  other 
nations;  but  the  Roman  law  seems  more  generally 
to  have  been  followed.^ 


I  Pothier,  de  Society,  n.  79, 80,  81. 

9  Code  of  Commerce  of  France,  art  39  to  art  44. 

3  3  Kent,  Comm.  Lect  43,  p.  24,  note  (a)^  4th  edit ;  2  Bell,  Comm.  B.  7, 
eh.  3,  p.  631,  632,623, 5th  edit;  Voet,  ad  Pand. Lib.  17,  tit  2,  §  2,  Tom. 
1,  p.  748;  Tapia,Elem.  de  Jurisp.  Mercant  Tom.  1,  Lib.  2,  cap.  2,  §  1,  p 
83,  84 ;  Van  Leeuwen's  Comm.  B.  4,  ch.  23,  §  1,  3. 
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CHAPTER  VI. 

RIGHTS     AND     INTERESTS     OF    PARTNERS    IN   PARTNER^ 

SHIP   PROPERTY. 

§  88.  Having  disposed  of  these  preliminary  mat- 
ters, we  shall  next  proceed  to  the  consideration  of 
the  rights  and  interests,  powers  and  authorities,  du- 
ties and  obligations,  liabilities  and  exemptions,  of 
partners  between  themselves,  as  well  as  in  relation  to 
third  persons.  In  treating  of  these  points,  so  far  as 
respects  the  partners  themselves,  we  shall  keep  main- 
ly in  view  cases,  where  a  real  partnership  exists 
according  to  the  intention  of  the  parties,  and  there  is 
a  community  of  interest  in  the  property,  as  well  as 
in  the  profits  of  the  trade  or  business,  without  any 
special  stipulations,  which  may  vary  the  application 
of  the  general  principles  of  law.  Of  course,  where 
any  such  stipulations  exist,  which  are  lawful  in  their 
nature  or  character,  they  properly  constitute  exceptions 
to  those  principles,  and  pro  tanto  may  create  new  and 
peculiar  relations  and  oUigations.^ 

^  89.  And  first,  in  relation  to  the  rights  and  inter- 
ests of  the  partners  inter  sese^  in  the  partnership 
capital,  stock,  funds,  and  effects.  Partners  differ 
from  mere  partowners  of  goods  and  chattels  in  sev- 
eral respects.  The  latter  are  either  joint  owners,  or 
tenants  in  common,  each  having  a  distinct,  or  at  least 


1  Ante,  §  16  to  39. 
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an  independent,  although  an  undivided  interest  in 
the  property;  and  neither  can  transfer  or  dispose  of 
the  whole  property,  or  act  for  the  others  in  relation 
thereto;  but  merely  for  his  own  share,  and  to  the 
extent  of  his  own  several  right  and  interest.'  In 
cases  of  jointenancy  of  goods  or  chattels,  indeed,  the 
jointenants  are  said  to  be  seised  or  possessed  per  my  et 
per  toutj  by  the  half  or  moiety  and  by  all ;  that  is, 
they  each  of  them  have  the  entire  possession,  as  well 
of  every  parcel,  as  of  the  whole  ;^  or,  as  Bracton 
has  expressed  it ;  Q^uilibet  totum  tenets  el  nihil  tenet ; 
scilicet^  totum  in  communis  et  nihil  separcUim  per  se.^ 
Hence  it  is  said,  that  in  jointenancy  there  is  a  fourfold 
unity,  unity  of  interest,  unity  of  title,  unity  of  time,  and 
unity  of  possession ;  ^  and  the  right  to  the  whole  belongs 
to  the  survivor.^  But  still  each  jointenant  has  an  inde- 
pendent, and,  in  a  certain  sense,  a  distinct  right  and 
interest  in  the  property  during  his  lifetime,  which 
cannot  be  disposed  of  by  the  other  jointenant,  but 
which  he  may  severally  himself  dispose  of,  and  thus 
sever  the  jointenancy ;  and  he  may  now  by  statute, 
although  not  at  common  law,  have  an  action  of  ac- 
count against  the  other  for  his  share  of  the  profits 
derived  from  the  common  property.^    On  the  other 


1  Comm. Dig. EdaU^  K.  1  to  E.  10;  Litt  §  321;  Ca  Ldtt  900,  a. 
8  2  Black.  ComnK  182;  Id.  399;  Litt.  §  288 ;  Ca  Litt  186,  a;  Bacon, 
Abridg.  Jainienanaf  and  Tenanqf  in  Common^  (C). 

3  Bracton, Lib.  5,  tr. 5,  c  26,  p.  430;  Ca  litt  186,a. 

4  2  Black.  Comm.  180, 399. 

s  2 Black.  Comm.  183, 184 ;  Com.  Dig. llitoie, K. 3, E. 4 ;  Litt.§281, 
282;  Co.  Litt.  181, 182,  te 

^  2  Black.  Comm.  183;  ConL  Dig.  ^ecompt^  B. — There  is  no  small 
imbtlety  in  the  language  of  our  Law  Books  on  this  subject  Thus, 
Bkckstone  uses  language  to  the  effect,  that  the  interest  of  two  jointen- 
ants is  not  only  equal  or  similar,  but  it  is  one  and  the  same ;  that  sur- 
vivorship is  the  natural  and  necessary  consequence  of  the  union  and 
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handy  tenants  in  common  hold  undivided  portions  of 
the  property  by  several  titles,  or  in  several  rights, 
although  by  one  title ;  but  they  have  their  possession 
in  common  and  undivided;  so  that  there  may  be  an 
entire  disunion  of  interest,  of  title,  and  of  time 
among  them.^  Hence  it  is  said,  that  tenants  in  com- 
mcMi  properiy  take  by  dbtinct  moieties,  and  have  no 
entirety  of  interest ;  and  therefcsre  there  is  no  survivor- 
ship between  them ;  but  the  share  of  the  deceased 
tenant  in  common  goes  to  his  personal  or  real  represen- 
tative.^ 

^  90.  From  the  resemblances  thus  existing  between 
cases  of  jointenancy  and  tenancy  in  common  and 
partnerships,  it  has  been  sometimes  said,  that  part- 
ners are  either  tenants  in  common  of  the  partnership 
effects,  or  jointenants  without  the  benefit  of  survivor- 
entirety  of  their  intereets ;  that  one  has  not  a  distinct  moiety  from  the 
other;  and  that  if  by  any  subsequent  act,  as  by  alienation  or  forfeiture  o£ 
either,  the  interest  becomes  separate  and  distinct,  the  jointenancy  in- 
stantly ceases.  9  Black.  Comm.  183, 184.  And  yet  it  is  palpable,  that 
one  jointenant  may  transfer  or  alien  his  own  right  severally,  and  thereby 
sever  the  jointenancy.  And  therefore  it  has  been  well  observed  by  Lord 
Coke,  after  quoting  the  language  of  Bracton,  (already  cited),  that  jointen- 
ants hold  per  my  et  per  tout;  **  And  albeit  they  are  so  seised,  yet  to  diven 
purposes  each  of  them  hath  but  a  right  to  a  moiety,  as  to  enfeoff,  give  or 
demise  or  to  forfeit"  Co.  Litt  186,  a.  And  afterwards  he  adds ;  "And 
where  all  the  jointenants  join  in  a  feoffment,  every  of  them  in  judgment 
of  law  doth  but  give  his  part  If  an  alien  and  a  subject  purchase  land 
jointly,  the  king  upon  office  found  shall  have  a  moiety ;  and  Littleton  after- 
wards in  this  chapter  (§  291)  saith,  that  one  jointenant  hath  one  moiety  in 
law,  and  the  other  the  other  moiety."  Co.  Litt  186,  a.  Now,  what  is 
this  but  admitting,  that  jointenants  have  in  reality  distinct  and  independent 
interestB,  capable  of  a  distinct  alienation ;  and  that  each  has  but  a  moiety, 
concurrent  and  undivided,  with  the  other  in  the  property,  with  a  right  of 
survivorship  in  case  no  severance  takes  place  ?     *^ 

1  Com.  Dig.  Ettatty  K.  8 ;  2  Black.  Comm.  192 ;  Litt  §  292 ;  Co.  Litt 
188,  b. 

9  Com.  Dig.  EsiaU^  £.8;  2  Black.  Comm.  194,  ^999 ;  Abbott  on  Shipp. 
ch.  3,  p.  68,  Amer.  edit  1829. 
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ship.'  But  this  language  is  by  no  means  accurate , 
and  perhaps  no  case  could  better  exemplify  the  truth 
of  the  maxim,  Nuttum  simile  est  idem.  Partnership 
differs  from  jointenancy  in  two  important  particulars* 
In  the  first  place,  jointenants,  cannot  dispose  of  the 
interest  of  each  other  in  the  joint  proper^,  although 
they  hold  per  my  et  per  tout ;  but  each  has  the  sole 
power  of  disposing  of  his  own  interest  therein;' 
whereas,  in  cases  of  partnership,  each  partner  is  not 
only  a  joint  owner  with  the  others  of  the  partnership 
property,  but  he  also  has  full  power  to  dispose  of  the 
entire  right  of  all  the  partners  therein  for  the  purposes 
of  the  partnership,  and  in  the  name  of  the  firm.  In 
the  next  place,  there  is  no  survivorship  in  cases  of 
partnership,  as  there  is  in  jointenancy.  This  has 
been  the  doctrine  of  the  common  law  for  more  than 
three  centuries,  and  indeed  is  probably  coeval  with 
the  business  of  joint  trade  and  commerce  in  Eng- 
land. Thus,  Lord  Coke,  in  speaking  of  jointenancy 
in  chattels  and  debts,  contracts  and  duties,  where  the 
right  of  survivorship  ordinarily  exists,  adds ;  "  An 
exception  is  to  be  made  of  two  joint  merchants ;  for 
the  wares,  merchandises,  debts,  or  duties,  that  they 
have  as  joint  merchants,  or  partners,  shall  not  sur- 
vive, but  shall  go  to  the  executors  of  him,  that  de- 
ceaseth;  and  this  is  per  legem  mercatoriamj  which 
(as  hath  been  said)  is  a  part  of  the  laws  of  this  realm 
for  the  advancement  and  continuance  of  commerce 
and  trade,  which  is  pro  bono  publico ;  for  the  rule  is 


1  Watson  on  Partn.  cli.  3,  p. 65, 2d  edit;  Gow  on  Partn.ch.  2,$  I,  p. 
32, 3d  edit ;  Weat  v.  Skip,  1  Yes.  R.  242 ;  3  Kent,  Comm.  Lect  43,  p. 
36,37. 

*  Co.  Litt  186,  a ;  Litt  §  291 ;  ante,  §  89,  note,  b. ;  West  r.  Skip,  1 
Yes.  R.  240, 242. 
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that  Jus  accrescendi  inter  mercatares  pro  beneficio  cam- 
mercii  locum  nan  haheV^^  It  might  be  added,  that, 
otherwise  partnerships  would  never  have  been  formed 
for  purposes  of  trade,  since  the  death  of  either  part- 
ner might  bring  want  or  ruin  upon  his  family,  and 
the  whole  business  would  be  full  of  perils  and  haz-* 
ards,  which  might  occasion  losses  far  beyond  any 
hope  of  reasonable  gains  and  profits.  Within  the  ben- 
efit of  the  rule,  all  persons  engaged  in  any  trade,  for- 
eign or  domestic,  were  originally  deemed  merchants  ;^ 
and  now  it  is  applied  to  all  employments  and  business 
between  two  or  more  persons  on  joint  account  and 
benefit,  whether  they  fall  under  the  denomination  of 
merchants,  or  not.'  So  strong  is  this  doctrine,  that 
even  where  persons  are  clearly  jointenants  of  any 
property,  and  it  is  afterwards  by  them  deliberately 
embarked  in  trade  and  business  on  joint  account,  as 
partners,  such  property  will  cease  to  be  held  by  them 
in  jointenancy,  and  will,  in  case  of  the  decease  of 
either,  be  no  longer  subject  to  the  jus  accrescendi  ;* 
for  the  jointenancy  is  thereby  severed,  and  a  part- 
nership established  in  the  property  in  lieu  thereof.^ 
Partnership  differs  quite  as  much  from  a  tenancy  in 
commcm ;  for  in  a  tenancy  in  common  each  party 
has  a  separate  and  distinct,  although  an  undivided  in- 

1  Co.  Idtt  182,  a ;  Com.  Dig.  Mmhaai^  D. ;  9  Brownlow,  R.  99 ;  Coll- 
yer  on  Partn.  B.  2,  ch.  ],  §  1,  p.  80,  81,  2d  edit ;  Jackson  o.  Jackson, 
7Ve8.R.535;  9Ve8.59L 

9  3  Brownlow,  R.  9Q ;  Com.  Dig.  MtrdnanU  A. 

s  Jackson  v.  Jackson,  9  Yes.  596,  597 ;  Jeffreys  v.  Small,  ]  Vera.  R. 
217;  CoUyer  on  Partn.  R  2,  eb.  1,  §  1,  p.  76, 77,  80, 81,  82,  2  edit ;  2 
Black.  Comm.  404. 

4  Jackson  o.  Jackson,  7  Yes.  535 ;  9  Yes.  591 ;  Hall  v.  Digby,  4  Bro. 
ParL  R.  224 ;  S.  C.  4  Bro.  ParL  Cas.  by  Tomlins,  577 ;  Colly er  on  Partn. 
B.  2,  ch.  1,  §  l,p.  80,  81, 2d  edit 

»n)id. 
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terest,  and  possessea  (as  it  is  technicallj  expressed) 
the  whole  of  an  undivided  nK>ietj  of  the  property, 
and  not  an  undivided  moiety  of  the  whole  property ;  ^ 
whereas  in  partnership  the  partners  are  joint  owners 
of  the  whde  property.  A  tenant  in  common  caa 
dispose  only  of  his  own  share  in  the  property; 
whereas,  (as  we  have  seen,)  each  partner  may,  in  the 
partnership  name,  dispose  of  the  entirety  of  the  prop-- 
etty  for  partnership  purposes. 

^91.  The  true  nature,  character,  and  extent  of  the 
rights  and  interests  of  partners  in  the  partnership  cap- 
ital, stock,  iiinds,  and  effects,  is,  therefore,  to  be  ascer- 
tained by  the  doctrines  of  law  applicaUe  to  that  rela- 
tion, and  not  by  the  mere  analogies  furnished  by  join- 
tenancy,  or  by  tenancy  in  common.  It  may,  therefore 
be  said,  that  in  cases  of  real  partnerships,  unless  other- 
wise provided  for  by  their  contract,  partners  are  joint 
owners  and  possessors  of  all  the  capital,  stock,  funds, 
and  effects  belonging  to  the  partnership,  as  well  those, 
which  are  acquired  during  the  partnership,  as  those, 
which  belong  to  it  at  the  time  of  its  first  formation  and 
establishment.^  So,  that,  whether  its  stock,  funds,  or 
effects  be  the  product  of  their  labors  or  manufactures,  or 
be  received  or  acquired  by  sale,  barter,  or  otherwise,  in 
the  course  of  their  trade  or  business,  there  is  an  entire 
community  of  right  and  interest  therein  between  them  ; 
each  has  a  concurrent  tide  in  the  whole,  or,  as  Bracton 
says.  Tenet  iotum  in  communis  et  nihil  separcUim  per 
$e.^ 


1  2  Black.  Coxnm.  182, 191, 192, 193. 

s  3  Kent,  Comm.  Lect  43,  p.  36,  37,  3d  edit ;  CoIIyer  on  Partn.  B.  2, 
ch.  1,  $  2,  p.  76,  77, 2d  edit ;  Watson  on  Partn.  ch.  2,  p.  66,  2d  edit 

3  Ante,  §  89 ;  Bracton,  De  Legibus,  ch.  26,  p.  430 ;  CoUyer  on  Partn. 
B.  2,  ch.  1,  §  2,  p.  76,  2d  edit 
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§  92.  Nor  is  there  in  reality,  as  between  the  part- 
ners themselves,  any  difference,  whether  the  partner- 
ship property,  held  for  the  purposes  of  the  trade  or 
business,  consists  of  personal  or  movable  property, 
or  of  real  or  immovable  property,  or  of  both,  so  far 
as  their  ultimate  rights  and  interests  therein  are  con- 
cerned.^ It  is  true,  that  at  law,  real  or  immovable 
property  is  deemed  to  belong  to  the  persons,  in  whose 
name  the  title  by  conveyance  stands.  If  it  is  in  the 
name  of  a  stranger,  or  of  one  partner  only,  he  is 
deemed  the  sole  owner  at  law ;  if  it  is  in  the  names 
of  all  the  partners,  or  of  several  strangers,  they  are 
deemed  jointenants,  or  tenants  in  common,  according 
to  the  true  interpretation  of  the  terms  of  the  convey- 
ance.* But,  however  the  title  may  stand  at  law,  or  in 
whosesoever  name  or  names  it  may  be,  the  real  estate 
belonging  to  the  partnership  will  in  equity  be  treated, 
as  belonging  to  the  partnership,  like  its  personal 
funds,  and  disposable  and  distributable  accordingly; 
and  the  parties,  in  whose  names  it  stands,  as  owners 
of  the  legal  title,  will  be  held  to  be  trustees  of  the  part- 

1  Watson  OD  Partn.  eh.  9,  p.  72  to  p.  77 ;  Gow  on  Partn.  eh.  3,  $  1,  p. 
32  to  pi  96, 3d  edit— There  are  some  difiarencee,  howefer,  arising  from 
the  very  nature  and  character  of  the  particular  property.  Each  partner, 
as  we  shall  presently  see,  (and  indeed  as  has  been  already  intimated,) 
may  sell  or  dispose  of  the  entirety  of  any  personal  property  of  the  part- 
nership in  the  name  of  the  firm.  But  if  real  estate  has  been  conveyed 
to  both  partners  for  the  partnership  account,  they  ordinarily  become  ten- 
ants in  common  thereof  at  law,  and  each  can  convey  by  deed  only  his  own 
share  or  moiety,  and  not  that  of  the  other.  So,  that  while  one  partner 
may  in  the  name  of  the  firm  sell  the  whole  of  any  goods  or  articles  be- 
longing to  the  partnership,  both  must  join  in  order  to  convey  the  en- 
tirety of  the  real  estate  Uiereof.  Coles  v.  Coles,  15  John.  R.  159,  161 ; 
Watson  on  Partn.  ch.  2,  p.  72,  73, 2d  edit ;  2  Bell  Comm.  B.  7,  ch.  1,  p. 
613, 614, 615,  5th  edit ;  CoUyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  82  to  p.  101, 
2d  edit 

9  Anderson  v.  Tompkins,  1  Brock.  Cir.  R.  456, 465.  See  Blake  v.  Nut- 
ter, 1  Appleton  R.  16. 
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Dership,  aud  accountable  accordingly  to  the  partners, 
according  to  their  several  shares  and  rights  and  inter- 
ests in  the  partnership,  as  cestuis  que  trust,  or  bene- 
ficiaries of  the  same.^  Hence  in  equity,  in  case  of 
the  death  of  one  partner,  there  is  no  survivorship  in 
the  real  estate  of  the  partnership ;  but  his  share  will 
go  to  his  proper  representatives,* 

^  93.  Indeed,  so  far  as  the  partners  and  their  cred- 
itors are  concerned,  real  estate,  belonging  to  the 
partnership,  is  in  equity  treated  as  mere  personalty, 
and  governed  by  the  general  doctrines  of  the  latter.^ 
And  so  it  vnll  be  deemed  in  equity,  to  all  other  in- 
tents and  purposes,  if  the  partners  .themselves  have, 
by  their  agreement  or  otherwise,  purposely  impressed 
upon  it  the  character  of  personalty.  But  a  question 
has  been  made,  whether,  in  the  absence  of  any  such 
agreement,  or  other  act,  affecting  its  general  charac- 
ter, real  estate,  held  as  a  part  of  the  partnership 
funds,  or  stock,  ought  to  devolve  upon,  or  descend,  as 
real  estate,  to  the  heir  or  devisee,  or  ought  to  belong 
as  personalty  to  the  executor  or  administrator,  updn*^ 
the  death  of  the  partner.  Upon  this  point  there  has 
been  a  diversity  of  judicial  opinion,  as  well  as  of 
judicial  decision ;  some  judges  holding,  that  in  such  a 
case  it  retained  its  original   character   of  real  estate, 

^  1  Stoiy  on  Eq.  Jurisp.  §  674 ;  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p. 
83,  83,  2(1  edit;  Hozie  v.  Carr,  1  Sumner,  R.  173.  Gaines  v.  Catron,  1 
Humph.  R.  514. 

«  Lake  v.  Craddock,3  P.  Will.  158;  S.  C.  1  Eq.  Caa.  Abridg.  291; 
Morris  V.  Barrett,  3  Younge  &  Jer.  384;  Jackson  v.  Jackson,  9  Ves.  591 ; 
Collyer  on  Partn.  B.  3,  ch.  1,  §  1^  p.  82  to  p.  102,  2d  edit ;  Watson  on 
Part  ch.  2,  p.  72  to  p.  77,  2d  edit ;  1  Story,  Eq.  Jurisp.  §  674 ;  3  Kent, 
Comm.  Lect  43,  p.  37, 38,  4th  edit 

3  Thornton  v.  Dixon,  3  Bro.  Ch.  R.  199,  and  Mr.  Belt's  note  (1) ;  Bal- 
main  v.  Shore,  9  Ves.  501,  507,  508,  509;  Ripley  v.  Waterworth,  7  Ves. 
425 ;  Cookspn  v,  Cookson,  8  Sim.  R.  529;  Fereday  v.  Wightwick,  1  Russ. 
d&  Mylne,  R.  45 ;  Houghton  v.  Houghton,  11  Simons  R.  49 ;  1  Stoiy  Eq* 
Jurisp.  §  674. 
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and  passed  to  the  heirs  or  devisees  accordinglj;  and 
odiers  holding,  that  it  was  to  be  treated  throughout,  as 
partnership  property,  and  therefore  as  personalty,  and 
belonged  to  the  executor  or  administrator.  The  doc* 
trine  under  these  circumstances  must  be  considered,  as 
open  to  many  distressing  doubts.^ 


1  Lord  Tharlow  held  the  former  opinion  in  Thornton  v.  Dixon,  3  Bro. 
Ch.  R.  199,  and  Belt's  note  (1} ;  and  Sir  Wm.  Grant,  in  Bell  v.  Phyn,  7 
Ves.  453,  and  Balmain  v.  Shore,  9  Vea.  501,  adopted  the  same  opinion. 
On  the  other  hand,  Lord  Eldon,  in  Selkriggr  v,  Davies,  2  Dow,  ParL 
R.  231, 242,  held  the  opposite  opinion,  that  all  property,  involved  in  a  part- 
nership concern,  ought  to  be  considered  as  personal;  and  again  affirmed  it 
in  Townshend  v.  Devaynes,  reported  in  1  Montague  on  Part  97 ;  3  Bro. 
Ch.  R.  199,  Belt's  note  (1).  Sir  John  Leach,  in  Fereday  v.  Wightwick, 
1  Russ.  &  Mylne,  R.  45,  and  Phillips  9.  Phillips,  1  Mylne  &  Keen,  649, 
and  Broom  o.  Broom,  3  Mylne  &>  Keen,  443,  was  of  the  same  opinion  as 
Liord  Eldon.  Mr.  Baron  Alderson,  in  Monris  v.  Keaisley,  2  Younge  &. 
Coll.  139,  acted  on  the  same  opinion.  More  recently,  the  present  Vice 
Chancellor  (Sir  L.  Shadwell)  has  upheld  the  doctrine  of  Sir  Wm.  Grant 
Cookson  9.  Cookson,  8  Sim.  R.  529.  Mr.  Collyer,  in  his  valuable  Treatise 
on  Partnership,  has  discussed  at  large  the  whole  learning  applicable  to  this 
point  See  Ck>llyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  82  to  p.  102.  Mr.  ^11 
has  summed  up  ^e  Scottish  law  on  these  points  as  follows.  '*  The  property 
of  the  company  is  common ;  held  pro  indi  viso  by  all  the  partners,  as  a  stock, 
and  in  trust ;  responsible  for  the  debts  of  the  concern ;  and  subject,  after 
the  debts  are  paid,  to  division  among  the  partners  according  to  their  agree- 
ment Tins  is  a  great  point  in  the  doctrine  of  partnership,  and  important 
c(»i8equences  are  deducible  from  it  The  common  stock  includes  all  lands, 
houses, ships, leases, commodities,  money;  whatever  is  contributed  by  the 
partners  to  the  company  use.  It  comprehends  also  whatever  is  created  by 
the  joint  exertions  of  the  company,  or  acquired  in  the  course  of  the  employ- 
ment of  their  capital,  skill,  and  industry.  All  this,  by  the  operation  of  law, 
and  the  nature  and  effect  of  the  contract,  becomes  common  property ;  is 
held  by  all  the  partners  jointly  for  the  uses  of  the  partnership ;  and  is  di- 
rectly answerable  as  a  stock  for  the  payment  of  its  debts.  (1).  Vestino  or 
THs  Stock. — The  Stock  or  common  fund  is  held  by  the  partners  pro  indi- 
viso.  And,  —  (1).  This  pro  indiviso  right  implies,  as  between  the  r^r^ies 
themselves,  a  right  of  retention  in  each  partner  over  the  stock,  for  any  l^ 
vances,  which  he  may  have  made  to  the  company,  or  for  any  debt  due  by  the 
company,  for  which  he  may  be  made  responsible.  (2).  It  also  implies,  in 
relation  to  the  public  at  large,  creditors  of  the  company,  a  trust  in  the  sev- 

12* 
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^  94.  In  virtue  of  this   community  of  rights   and 
interests  in  the  partnership  stock,  funds,  and  effects, 


end  partners,  as  joint  trustees,'  for  payment,  in  the  first  place,  of  the  company 
debts.   And  on  this  point  rests  ( 1.)  the  preference,  which  the  creditors  of  the 
company  have  over  the  company  fands ;  none  of  the  partners,  nor  any  one  in 
their  right,  as  individual  creditors  or  otherwise,  being  entitled  to  more  than 
the  reversion  after  the  purposes  of  the  trust  are  fulfilled.    And  (12)  the  pe- 
culiarity, that  hereditable  subjects  belonging  to  and  held  by  a  company,  are 
considered  not  as  hereditable  in  succession,  but  as  movable ;  consisting  of 
the  jus  crediti  only.    (3.)  In  this  respect,  the  contract  of  partnership  has 
the  effect  of  a  direct  conveyance  of  property  to  the  company,  of  whatr 
ever  \b  engaged  to  be  given,  or  by  clear  evidence  is  contributed  to  the 
use  of  the  company  by  any  of  the  partners,  to  whom  it  belongs.    The 
contract  does  not  indeed  supersede  the  necessity  of  the  completion  of 
the  transference  by  tradition  or  otherwise ;  but  it  operates  as  a  convey- 
ance^  (titulus  transferendi  dominii,)  which,  when  followed  by  tradition, 
possession,  intimation,  and  the  other  methods  of  completing  a  transfer- 
ence by  law,  vests  the  property  in  the  partners,  jointiy  for  the  purposes 
already  expressed.    '  Society,'  says  Lord  Stair,  <  is  not  so  much  a  permn- 
tative  as  a  commutative  contract,  whereby  the  contractors  communicate 
each  to  other  some  stock,  work,  or  profit.    The  effect  of  society  is,  that 
thereby  something,  which  before  was  proper,  becometh,  or  is  continued  to 
be,  common  to  the  copartners.'    He  adds,  *  Yet  this  communication  is  not 
effectual  to  transfer  the  property  in  part,  or  to  communicate  it  without  de- 
livery or  possession,  by  which  property  by  positive  law  ifl  transferred.' 
This  distinction  is  of  some  consequence.    Where  the  question  is  between 
the  parties  and  their  representatives,  as  to  what  shall  be  considered  as 
the  estate  of  the  company,  but  without  involving  any  competition  with 
third  parties,  whatever  falls  under  the  fair  construction  of  the  contract 
will,  as  a  personal  right,  belong  to  the  company  and  its  creditors.    But 
where  there  arises  a  competition  depending  on  the  question  of  real 
right,  it  will  be -determined  according  to  that  criterion  of  real  right, 
which  the  law  has  appointed  in  cases  of  transference.    But  in  determin- 
ing, what  shall  amount  to  an  engagement  to  contribute,  and  consequent 
conveyance  of  a  particular  subject,  it  is  not  always  the  use  of  the  subject, 
that  will  settle  the  point.    In  one  case,  certain  subjects,  of  which  the  use 
was  given  to  the  company,  were  held  to  be  fairly  intended  as  part  of  the 
stock,  from  the  way,  in  which  they  were  mentioned  in  the  inventories. 
In  another  nearly  similar  case,  the  same  inference  was  avoided,  the  part- 
nership not  being  of  a  permanent  character,  hut  a  momentary  joint  ad- 
venture merely.    In'  respect  to  movables,  all  commodities  comprehended 
within  the  partnership,  and  in  possession  of  the  partner,  to  whom  they 
previously  belonged,  are  held,  as  by  traditio  brevis  manus,  to  be  vested 
in  the  company ;  for  the  partners  having  power  to  hold  for  the  company 
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each  partner  possesses  full   power   and  authority  to 
sell,  pledge,  or  otherwise  to  dispose  of  the    entirety 


as  pnepositii  their  possession  will  be  presumed  to  be  for  the  common 
behoof.     But  money  due  by  a  third  party  to  an  individual  partner,  or 
commodities  in  the  hands  of  third  parties,- contributed  by  the  owner  as  part 
of  his  stock,  will  not  be  transferred  without  deliveiy  or  intimation.    The 
creditors  of  the  owner,  using  attachment  by  diligence  before  intimation 
of  the  partnership,  would  attain  a  preference  over  the  company.    Ships 
must  be  transferred  according  to  the  directions  of  the  statute.    (4).  As  to 
land  and  other  property,  which,  by  the  forms  of  territorial  conveyance, 
require  to  be  transferred  by  deed,  the  partnership  will  acquire  by  the 
contract  nothing  more  than  the  jus  ad  rem.    If,  for  example,  a  cotton- 
mill  is,  by  the  agreement,  contributed  as  his  share  of  stock  on  the  part 
of  the  owner ;  this  will  not  feudally  transfer  to  the  company  the  property 
of  the  mill,  so  as  to  entitle  them  to  exclude  the  adjudication  of  the  sepa- 
rate creditors  of  the  proprietor  trusting  to  the  record.    But  it  will,  like  a 
general  disposition,  confer  on  the  company  a  jus  ad  rem,  by  virtue  of 
which  they  may,  in  a  declarator  and  adjudication  in  implement,  have  that 
property  declared  and  adjudged  to  the  partners  jointly,  or  to  a  trustee,  as 
part  of  the  stock  of  the  concern.    (5).    Such  personal  property  as  may 
have  been  acquired  in  the  name  of  the  society*  becomes  eo  ipso  the  prop- 
erty of  the  partnership,  although  purchased  by  an  individual  partner  with 
his  own  money.    He  is  pnepositus  of  the  company,  and  entitled  to  ad- 
vance money  and   acquire  property   directly  for  the  common  behoof. 
(6).  Such  personal  property  as  a  partner  acquires,  even  in  his  own  name, 
provided  it  be  beneficial  acquisition  and  in  the  company's  line  of  trade, 
isy  according  to  the  spirit  of  the  contract  of  partnerehip,  to  be  held  as 
acquired  for  the  company ;  and  the  company  will  be  entitled  to  claim  it 
But  it  would  rather  seem,  that  in  such  a  case  the  property  would  pass  to 
the  partner  in  real  right,  with  a  jus  ad  rem  to  the  company  and  its  credi- 
tors.   (7).  A  partner,  who  binds  himself  to  pay  a  sum  or  fungible  into  the 
stock,  is  debtor  to  the  company ;  and  the  loss  of  the  money  or  fungible, 
before  being  put  into  stock,  is  his  private  loss.    If  he  has  engaged  to  put 
in  a  specific  subject  into  stock,  and  it  perish,  the  loss  is  to  tlie  company, 
unless  the  partner  shall  be  in  mora."    2  Bell,  Comm.  B.  7,  ch.  1,  p.  613  to 
p.  615,  5th  edit     Mr.  Chancellor  Kent,  in  his  learned  Commentaries, 
(VoL  3,  p.  37  to  p.  40,  4th  edit),  has  discussed  the  subject  at  large ;  and 
after  referring  to  the  American  authorities,  which  are  as  much  in  conflict 
with  each  other  as  the  English,  he  expresses  his  own  opinion  to  be,  that 
the  weight  of  authority  is,  that  equity  will  consider  the  person,  in  whom 
the  real  estate  is  vested,  as  trustee  for  the  whole  concern,  and  the  prop- 
erty will  be  entitled  to  be  distributed  as  personal  estate.    3  Kent,  Comra. 
Leet  43,  p.  37, 38,  39,  4th  edit ;  and  the  authorities  cited  in  the  notes. 
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of  any  particular  goods,  wares,  merchandise,  or  other 
personal  effects  belonging  to  the  partnership,  and  not 
merely  of  his  own  share  thereof,  for  purposes  within 
the  scope  of  the  partnership.^  In  respect  to  his  own 
share  thereof,  he  may  be  properly  deemed  to  do  all 
acts  of  this  sort,  as  owner ;  in  respect  to  the  shares 
of  his  copartners,  he  may  be  properly  deemed  to  do 
such  acts,  as  their  agent,  and  as  the  accredited  re- 
presentadve  of  the  firm.  The  law,  however,  treats 
each  partner,  without  any  nicety  of  discrimination  of 
this  sort,  as  possessing  a  dominion  over  the  entirety 
of  the  property,  and  not  merely  over  his  own  share, 
and,  therefore,  as  clothed  with  all  the  ordmary  attri- 
butes of  ownership.^     This  doctrine,  indeed,  seems 


ibid.  See  Gow  on  Parte,  ch.  2,  p.  82  to  p.  35, 3d  edit ;  Watson  on  Partn. 
ch.  2,  p.  81  to  p.  89, 2d  edit ;  Gow  on  Paitn.  Supplement,  1841,  to  3d  edit 
ch.  2,  §  l,p.  Stop.  13. 

1  Watson  on  Partn.  ch.2,  p.  91  to  p.  93, 2d  edit;  Gow  on  Poitn.  ch.  2, 
§  2,  p.  51  to  p.  54, 3d  edit;  Collyeron  Parte.  B.  3,ch.  ],  §  1,  p.  263  to  p. 
268, 2d  edit ;  Id.  B.  2,  ch.  1,  §  2,  p.  113 ;  Fox  o.  Hanbaiy,  Cowp.  R.  445 ; 
3  Kent,  Conun.  Lect  43,  p.  44,  4th  edit —  Of  coarse  we  axe  to  except 
from  this  doctrine  all  cases,  where,  although  the  property  originally  be- 
longed to  the  porteership,  it  has  become  the  property  of  an  individual  part- 
ner by  the  consent  of  the  firm ;  for,  in  such xases,  the  property  is  to  all  in- 
tents and  purposes  to  be  treated  as  the  private  property  of  that  partner, 
and  is  disposable  by  him  alone  accordingly  in  the  same  manner,  as  if  it 
never  had  belonged  to  the  partnership.  Collyer  on  Parte.  B.  2,  ch.  1,  §  2, 
p.  113, 114,  2d  edit 

3  3  K'^nt,  Coram.  Lect  43,  p.  44,  4th  edit — Mr.  Chancellor  Kent  here 
says;  *'With  respect  to  the  power  of  each  parteer  over  the  partnership 
property,  it  is  settled,  that  each  one,  in  ordinary  cases,  and  in  the  absence 
of  fraud  on  the  part  of  the  purchaser,  has  the  complete  jus  disponendi  of 
the  whole  parteership  interests,  and  is  considered  to  be  the  authorised 
agent  of  the  firm.  He  can  sell  the  efiects,  or  compound  or  discharge  the 
partnership  debts.  This  power  results  from  the  nature  of  the  business, 
and  is  indispen9able  to  the  safety  of  the  public,  and  the  successful  opera- 
tions of  the  parteership.  A  like  power  in  each  parteer  exists  in  respect 
to  purchases  on  joint  account;  and  it  is  no  matter  with  what  fraudulent 


CH.  VI.]       PARTNERSHIP  PROPERTY.  141 

indispensable  to  the  security  and  convenience  of  the 
public,  as  well  as  to  the  facility  of  transacting  com- 
mercial  business.  But  in  respect  to  real  estate  a  differ- 
ent rule  prevails,  founded  upon  the  nature  of  the  prop- 
erty, and  the  provisions  of  the  common  law  applicable 
thereto.  Each  partner  is  required,  both  at  law  and 
in  equity,  to  join  in  every  conveyance  of  real  estate, 
in  order  to  pass  the  entirety  thereof  to  the  grantee ; 
and  if  one  partner  only  executes  it,  whether  it  be  in 
bis  own  name,  or  in  that  of  the  firm,  the  deed  will  not 
cxdinarily  convey  any  more  than  his  own  share  or  inter- 
est therein.^ 

^  95.  The  Roman  law  does  not  seem  ordinarily  to 
have  conferred  upon  partners  the  same  extensive 
powers  and  mutual  rights  over  the  disposition  of  the 
^  partnership  property,  as  is  given  by  the  common  law, 
unless  indeed  a  particular  partner  was  specially  cloth- 
ed with  the  authority  of  all  the  partners,  as  the  gene- 
ral agent  of  the  partnership  in  the  administration  of 
its  affiiirs.  Hence,  one  partner  could  not  ordinarily, 
in  virtue  of  that  relation  alone,  contract  debts,  which 
would  be  binding  on  all  the  partners,  or  alienate  more 
than  his  share'  of  the  partnership  property.  According- 
ly it  is  laid  down  in  the  Digest ;  Nemo  ex  sociis  plus 
parte  sud  potest  alienarej  etsi  totorum  bonorum  socii  sint.^ 
And  again ;  In  re  communi  neminem  dominorum  jure 
Jacere  quicguam,  invito  altero,  posse ;  unde  manifestum 


views  the  goods  were  purchased,  or  to  what  purposes  they  are  applied  by 
the  purchasing  partner,  if  the  seller  be  clear  of  the  imputation  of  collu- 
sion. A  sale  to  one  partner,  in  a  case  within  the  scope  and  course  of  the 
partnership  business,  is,  in  judgment  of  law,  a  sale  to  the  partnerBhipi" 
2  Coles  0.  Coles,  15  John.  R.  159, 161 ;  ante,  93,  note  (1).  ' 
9  Dig.  Lib.  17,  tit  2, 1.  68 ;  Pothier,  Pand.  lib.  17,  Ut  3,  n.  26, 27 ;  Po- 
thier,  Society,  n.  89 ;  1  Domat,  B.  1,  tit  8,  §  4,  art  16. 
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est  prohdbendi  jus  esse}  Those,  who  were  specially 
appointed  to  administer  the  affitirs  of  the  partnership, 
were  called  Magistri  Sodetaiis — Ita  Magistri  appellatir 
turJ"  SimUar  prmciples  prevail  in  oor  daj  in  the 
foreign  law  of  many  countries,  whose  jurisprudence 
is  founded  on  the  Roman  law ;  and  especially  in  that 
of  France.'  However,  by  the  modern  Code  of  France, 
the  partners  are  deemed  to  have  given  reciprocally  to 
each  other  the  power  of  administering  one  for  the  other, 
in  default  of  any  special  stipulations,  as  to  the  mode  of 
administration.^  This,  of  course,  leaves  the  rights  of 
the  partners  to  be  governed  by  the  general  law  of 
France,  where  such  stipulations  exist,  although  they 
may  be  unknown  to  third  persons,  and,  of  course,  it 
may  expose  the  latter  to  some  hazards  of  loss  or  incon- 
venience, if  they  trust  to  their  confidence  in  a  single 
partner,  not  notoriously  authorized  to  administ^  for  the 
partnership. 

^  96.  The  Scottish  law  has  avoided  this  difficulty, 
and  followed  the  general  doctrine  of  the  common 
law.  By  the  Scottish  law,  it  is  implied  from  the  very 
nature  of  partnership,  that  each  partner  is  dothed 
with  the  complete  power  of  administering  the  prop- 
erty and  a&irs  of  the  parmership,  as  prepasitus  ne- 
gotiis  sodetaiis^  to  the  e£Gbct  not  only  of  holding  pos- 
session of  the  property  for  the  company,  and  of 
acquiring  property  for  them  in  the  course  of  their 
trade  and  business,  but  also  to  the  effect  of  entering 
into  contracts  on  behalf  of  the  company,  and  bind- 


1  Dig.  Lib.  10,  tit  3,  L  28 ;  Pothier,  Pand.  Lib.  17.  tit  2,  o.  27. 
9  Dig.  Lib.  %  tit  14, 1. 14 ;  Id.  Lib.  50,  tit  16, 1.  57 ;  1  Domat,  B.  1,  tit 
8,  §  4,  art  16 ;  2  Bell,  Comm.  R'  7,  p.  615,  5th  edit 

3  Pothier,  de  Society,  n.  66  to  n.  72. 

4  Code  CivU  of  France,  art  1856  to  1860. 
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ing  the  company  by  all  acts  in  the  ordinary  adminis* 
tratioD  of  such  trade  and  business.^  And  it  will  make 
no  difierence  in  this  respect,  that  there  are  private  stip- 
ulations between  the  partners  themselves,  prohibiting 
or  restraining  this  right  or  authority ;  for,  as  a  general 
institorial  power,  it  will  still  be  deemed  to  exist  in  favor 
of  third  persons,  who  are  ignorant  of  any  such  prohibi- 
tions or  restrictions.^ 

^  97.  Besides  this  community  of  interest  in  the 
capital  stock,  funds,  and  effects  of  the  partnership, 
each  partner  has  certain  rights,  liens,  and  privileges 
thereon.  In  the  first  {dace,  no  one  partner  has  any 
right  or  share  in  the  partnership  property,  except 
what  remains  thereof  after  the  full  discharge  and 
payment  of  all  debts  and  liabilities  of  the  partner- 
ship ;  and,  therefore,  each  partner  has  a  right  to  have 
the  same  apjdied  to  the  due  discharge  and  payment 
of  all  such  debts  and  liabilities,  before  any  one  of  the 
partners,  or  his  personal  representatives,  or  his  indi- 
vidual creditors  can  claim  any  right  or  tide  thereto.^ 
In  short,  as  between  the  partners  themselves,  the  debts 
and  liabilities  of  the  firm  to  creditors  and  third  per- 
sons are  a  fiind  appropriated,'  in  the  first  instance,  to 
the  discharge  and  payment  of  such  debts  and  liabili- 
ties, and  there  is,  properly  speaking,  as  between 
them,  a  lien  thereon,  or  at  least  an  equity,  which  may 
be  worked  out  through  the  partners  in  favor  of  the 
creditors,  although  it  may  not  directly  attach  in  the 
creditors    by  virtue  of   their  original   claims,  in  all 


1  9  Bel],  Comm.  B.  7,  p.  615, 5th  edit. 
•Ibid. 

9  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  77, 2d  edit  *,  West  v.  Skip,  9 
Yes.  142;  Ex  parte  RaffiD,  6  Ves.  119. 
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cases.^  Each  partner  also  has  a  specific  lien  on  the 
present  and  future  property  of  the  partnership,  not  only 
for  the  debts  and  liabilities  due  to  third  persons,  but 
also  for  his  own  amount  or  share  of  the  capital,  stock, 


1  Ex  parte  Ruffin,  6  Ves.  ]  19, 126.—  In  this  case  Lord  Eldon  said ; 
<<  It  is  the  case  of  two  partners,  who  owed  several  joint  debts,  and  had 
joint  effects.  Under  these  circumstances  their  creditors,  who  had  a  de- 
mand upon  them  in  respect  of  those  debts,  had  clearly  no  lien  whatsoever 
upon  the  partnership  effects.  They  had  power  of  suing,  and  by  {ntKess 
creating  a  demand,  that  would  directly  attach  upon  the  partnership  effects. 
But  they  had  no  lien  upon  or  interest  in  them  in  point  of  law  or  equity.  If 
any  creditor  had  brought  an  action,  the  action  would  be  joint ;  his  execu- 
tion might  be  either  joint  or  several.  He  might  have  taken  in  execution 
both  joint  and  separate  effects.  It  is  also  true,  that  the  separate  creditora 
of  each,  by  bringing  actions,  might  acquire  a  certain  interest  even  in  the 
partnership  effects ;  taking  them  in  execution  in  the  way,  in  which  separ- 
ate creditors  can  effect  such  property.  But  there  was  no  lien  in  either. 
The  partnership  might  dissolve  in  various  ways ;  first,  by  death ;  secondly, 
by  the  act  of  the  parties ;  that  act  extending  to  nothing  more  than  mere 
dissolution ;  without  any  special  agreement  as  to  the  disposition  of  the 
property,  tlie  satisfaction  of  the  debts,  much  less  any  agreement  for  an 
assignment  from  either  of  the  partners  to  the  others.  The  partnership 
might  also  be  dissolved  by  the  bankraptcy  of  one  or  of  both,  and  by 
effluxion  of  tim^.  If  it  is  dissolved  by  death,  referring  to  the  law  of  mer- 
chants, and  the  well  known  doctrine  of  this  Court,  the  death  being  the 
act  of  God,  the  legal  title  in  some  respects,  in  all  the  equitable  title,  would 
remain  notwithstanding  the  survhrorship ;  and  the  executor  would  have  a 
.  right  to  insist,  that  the  property  should  be  applied  to  the  partnership  debts. 
I  do  not  know,  that  the  partnership  creditors  would  have  that  right ;  sup- 
posing both  remained  solvent  So,  upon  the  bankruptcy  of  one  of  them 
there  would  be  an  equity  to  say,  the  assignees  stand  in  the  place  of  the 
bankrupt ;  and  can  take  no  more  than  he  could ;  and  consequently  nothing 
until  the  partnership  debts  are  paid.  So,  upon  a  mere  dissolution,  without 
a  special  agreement,  or  a  dissolution  by  effluxion  of  time ;  to  wind  up  the 
accounts  the  debts  must  be  paid ;  and  the  surplus  be  distributed  in  pro- 
portion to  the  different  interests.  In  all  these  ways  the  equity  is  not  that 
of  the  joint  creditors,  but  that  of  the  partners  with  regard  to  each  other, 
that  operates  to  the  payment  of  the  partnership  debts.  The  joint  creditors 
must  of  necessity  be  paid,  in  order  to  the  fidministration  of  justice  to  the 
partners  themselves.  When  the  bankruptcy  of  both  takes  place,  it  puts 
an  end  to  the  partnership  certainly ;  but  still  it  is  very  possible,  and  itoflen 
happens  in  fact,  that  the  partners  may  have  different  interests  in  the  sur- 
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and  funds,  and  for  all  moneys,  advanced  by  him  for 
the  use  of  the  firm,  and  also  for  all  debts  due  to  the 
firm  for  moneys  abstracted  by  any  other  partner  firom 
such  stock  and  fiinds  beyond  his  share.^  It  follows 
from  this  principle,  that  if  any  partner  takes  the  whole 
or  a  part  of  his  share  out  of  the  partnership  stock, 
the  stock  so  taken,  if  identified,  is  applicable  to  the 
payment  of  what  shall,  upon  an  account  taken,  be 
found  due  firom  him  to  the  partnership,  before  any  of 
it  can  be  applied  to  the  payment  of  his  debts,  due 
to  his  own  separate  creditors ;  for  such  partner  has 
an  interest  in  the  stock  only  to  the  amount  of  the 
ultimate  balance  due  to  him,  as  his  share  of  the 
stock.^  The  same  rule  will  apply  to  any  other  prop- 
erty, into  which  the  partnership  property  may  have 
been  converted,  so  &r  and  so  long  as  its  original 
character    and    identity    can    be    distinctly    traced.^ 


plus ;  and  out  of  that  a  necessity  arises,  that  the  partnership  dehts  must 
be  paid ;  otherwise  the  surplus  cannot  be  distributed  according  to  equity ; 
and  no  distinction  has  been  made  with  reference  to  their  interests,  whether 
in  different  proportions,  or  equally.  Many  cases  have  occurred  upon  the 
distribution  between  the  separate  and  joint  estates ;  and  the  principle  in 
all  of  them,  from  the  great  case  of  Mr.  Fordyce,  has  been,  that  if  the  Court 
should  say,  that  what  has  ever  been  joint  or  separate  property  shall  always 
remain  so,  the  consequence  would  be,  that  no  partnership  could  ever  ar- 
range their  affairs.  Therefore  a  honk  fide  transmutation  of  the  property 
is  understood  to  be  the  act  of  men  acting  fairly,  winding  up  the  concern ; 
and  binds  the  creditors ;  and  therefore  the  Court  always  lets  the  arrange- 
ment be,  as  they  stand,  not  at  the  time  of  the  commission,  but  of  the  act 
of  bankruptcy."    &  P.  £z  parte  Williams,  11  Ves.  3, 5. 

1  CollyeronPartn.  B.2,cb.l,  §l,p.  77,2dedit;  West  v.  Skip,  1  Ves. 
139, 149 ;  Ex  parte  Ruffin,  6  Ves.  119. 

>  Collyer  on  Partn.  R  3,  ch.  1,  §  1,  p.  78,  79, 3d  edit;  West  v.  Skip, 
1  Ves.  139, 240, 342;  Skip  o.  Harwood,  2  Swanst  R.  586;  Croft  v.  Pyke, 
3  P.  Will.  R.  180 ;  Watson  on  Partn.  ch.  2,  p.  66,'  2d  edit 

3  CoUyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  78,  79, 2d  edit  {  Ridgley  v.  Ca- 
rey, 4  Hanr.  &  McH.  167. 

Partn.  13 
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Hence  it  may  be  stated,  as  a  general  corollary  from 
the  foregoing  considerations,  that  no  separate  credi- 
tor of  any  partner  can  acquire  any  right,  tide,  or 
interest,  in  the  partnership  stock,  fiinds,  or  eJBfects,  by 
process  or  otherwise,  merely  in  his  character  as  such 
creditor,  except  for  so  much  as  belongs  to  that  partner, 
as  his  share  or  balance,  after  all  prior  claims  there- 
on are  deducted  and  satisfied. 

^  98.  What  properly  constitutes  partnership  prop- 
erty may  be,  in  some  particular  cases,  an  inquiry  of  no 
inconsiderable  embarrassment  and  difficulty,  although, 
when  all  the  facts  are  established,  the  principles  of 
law  applicable  to  it  are  generally  clearly  defined. 
So  far.  as  personal  property  is  concerned,  not  only 
the  capital,  stock,  funds,  and  other  effects  originally 
put  into  the  partnership,  but  all  the  property  subse- 
quently acquired  by  the  firm,  by  sale,  barter,  or  other- 
wise, and  all  the  debts  and  other  claims  arising  in  the 
course  of  the  trade  and  business  thereof,  are  deemed 
part  of  the  partnership  capital,  stock,  funds,  and 
effects.^  So,  all  real  estate,  purchased  for  the  part- 
nership, and  paid  for  out  of  the  funds  thereof,  in  whose- 
soever name  it  stands,  is  treated  in  the  same  manner.^ 
Leases  of  land,  also,  originally  granted  to  or  for 
the  partnership,  or  subsequently  renewed  during  the 
partnership,  for  the  purposes  thereof,  fall  under  the 
like     predicament.'     In     short,    whatever     property. 


1  Collyer  on  Partn.  R  2,  ch.  1,  §  1,  p.  7(5,  77,  78, 2d  edit 
s  Collyer  on  Partn.  R  2,  ch.  1,  $  1,  p.  82, 83,  2d  edit ;  Jackson  v.  Jack- 
son, 7  Vea.  535 ;  9Ve8.  591. 

3  Collyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  83, 84, 101, 2d  edit ;  Elliot ». 
Brown,  9  Ves.  597 ;  3  Swanst  R.  490,  note ;  Alder  o.  Forracre,  3  Swanst 
R489;  Fetherstonehaugb  v.  Fenwick,  17  Ves.  398;  Gow  on  Partn.  ch. 
2,§l,p.32top.34,3d  edit ;  Coles  v.  Coles,  15  John.  159,  R.  161. 
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whether  real,  or  personal,  or  mixed,  is  purchased  for 
the  use  and  purposes  of  the  partnership,  and  is  charge- 
able  to  the  same,  is  in  the  contemplation  of  courts  of 
equity,  even  if  not  of  courts  of  law,  treated  as  a  part 
of  the  effects  thereof.^ 

^  99.  There  is  a  peculiar  species  of  interest,  which 
arises  in  cases  of  partnership,  and  is  often  treated  as 
in  some  sort  a  part  of  the .  partnership  property.  It 
is  what  is  commonly  called  the  good-will  of  the  trade 
or  business.  This  good-will  may  be  properly  enough 
described  to  be  the  advantage  or  benefit,  which  is 
acquired  by  an  establishment,  beyond  the  mere  value 
of  the  capital,  stock,  funds,  or  property  employed 
therein,  in  consequence  of  the  general  public  patron- 
age and  encouragement,  which  it  receives  from  con- 
stant or  habitual  customers,  on  account  of  its  local 
position,  or  common  celebrity,  or  reputation  for  skill 
or  affluence,  or  punctuality,  or  from  other  accidental 
circumstances,  or  necessities,  or  even  from  ancient 
partialities,  or  prejudices.^  Thus,  an  inn,  a  nur- 
sery of  trees  and  shrubs,  a  favorite  fashionable 
stand,  or  a  newspaper  establishment,  may,  and 
often  does  enjoy  a  reputation,  and  command  a 
price  beyond  the  intrinsic  value  of  the  property 
invested  therein,  from  the  custom,  which  it  has 
obtained  and  secured  for  a  long  time;  and  this  is 
commonly  called  the  good -will  of  the  establishment.' 
Lord  Eldon  upon  one  occasion  said,  that  a  good-will 


^  Stovy  on  Eq.  Juriip.  $  674. 

s  Crattwell  V.  Lye,  17  Ves.  336 ;  Doagfaerty  «.  Van  Novtrand,  1  Hoffin. 
R.  68, 69,  70.  See  alao  an  able  review  of  the  doctrine  in  16  American 
Jurist,  p.  87  to  p.  9S. 

9  See  Crattwell  v.  Lye,  17  Ves.  336 ;  Coglake  v.  Till,  1  Ross.  R.  376; 
Dougherty  v.  Van  Nostrand,  1  Hoffin.  68,  69. 
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of  this  sort  was  nothing  more  than  the  probability, 
that  the  old  customers  will  resort  to  the  old  place.^ 
It  is  certainly  not  a  visible,  tangible  interest,  or  a 
commodity,  upon  which  a  definite  or  fixed  allowance 
can  be  made ;  ^  nor,  perhaps,  would  a  contract, 
touching  the  conveyance  thereof,  be  decreed  to  be 
specifically  performed  in  equity.^  It  is  not,  therefore, 
strictly  speaking,  a  part  of  the  partnership  effects,  of 
which,  upon  a  dissolution  thereof,  a  division  can  be 
compelled,  unless,  indeed,  in  cases,  where  a  sale  of 
the  whole  premises  and  stock  will  be  ordered ;  and 
then  the  good-will  will  accompany  such  sale,  and 
may  create  a  speculative  value  in  the  mind  of  a 
purchaser,  of  which  each  partner  will  be  entitled 
to  his  share  of  the  benefit.*  But  the  term  "  good- 
will "  is  sometimes  applied  to  another  case  where  a 
retiring  partner  contracts  not  to  carry  on  the  same 
trade  or  business  at  all,  or  not  within  a  given  dis- 
tance.    This  is  an  interest,  which  may  be  valued  be- 


1  Cruttwell  V.  Lye,  17  Ves.  336, 346. 

3  CoUyer  on  Partn.  B.  2,  ch.  1,  §  1,  p.  103,  103,  2d  edit 

3  Baxter  v.  Conolly,  I  Jae.  &  Walk.  556 ;  Coslake  v.  Till,  1  Ruas.  R. 
376, 378 ;  Shakle  o.  Baker,  14  Ves.  468. 

4  Collyer  on  Partn.  K  2,  ch.  1,  §  1,  p.  102,  103, 2d  edit ;  Id.  ch.  3,  §  4, 
p.  214  to  p.  218 ;  Crawshay  v.  Collins,  15  Ves.  218, 227 ;  Crutwell  v.  Lye, 
1  Rose,  R.  123 ;  Featherstonehaugrh  v.  Fenwick,  17  Ves.  298,  309, 310 ; 
Dougherty  v.  Van  Nostrand,  1  Hoflfm.  R.  68, 69,  70 ;  6ow  on  Partn.  ch. 
5,  §  4,  p.  349,  350,  3d  edit -» Lord  Rosslyn,  in  Hammond  v.  Douglas, 
(5  Ves.  539),  held,  that  the  good-will  of  a  trade,  carried  on  without  arti- 
cles, survives,  and  is  not  to  be  considered  as  partnership  stock,  to  which 
the  representatives  of  a  deceased  partner  have  any  right  But  Lord  El- 
don,  in  Crawshay  v.  Collins,  (15  Ves.  227),  expressed  doubts  of  the  pro- 
priety of  that  determination,  considering  it  difficult  to  draw  any  solid  dis- 
tinction between  the  lease  of  the  partnership  premises,  and  the  good-will, 
which  consists  in  the  habit  of  the  trade  being  conducted  on  those  premi- 
ses. Gow  on  Partn.  ch.  5,  §  4,  p.  349,  3d  edit ;  Collyer  on  Partn.  B.  2, 
ch.  1,  §  1,  p.  102, 103, 2d  edit 
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tween  the  parties,  and  may  therefore  be  assigned 
with  the  {Hremises  and  the  rest  of  the  ejBfects  to  the 
remaining  partner,  as  an  accompaniment  of  the  (»di- 
nary  good-will  of  the  establishment.^      Good-will,  in 


1  Colly er  on  Partn.  B.  2,  ch.  1,  §  1,  p.  102, 103,  2d  edit;  Id.  ch.  3,  §  4, 
p.  214  to  p.  218,  and  note ;  Biyson  o.  Whitehead,  1  Sim.  &  Sto.  74 ;  Har- 
lison  n.  Gardner,  2  Madd.  R.  196 ;  Cnittwell  o.  Lye,  17  Ves.  396 ;  Gow 
on  Partn.  ch.  5,  §  4,  p.  349, 3d  edit  —  Lord  Eldon,  in  Kennedy  v.  Lee, 
(3  Meriv.  R.  441,  452),  speaking  on  this  subject,  nsed  the  following  lan- 
guage. *^  Where  two  persons  are  jointly  interested  in  trade,  and  one  by 
pttichase  becomes  sole  owner  of  the  partnership  property,  the  very  cir- 
cumstance of  sole  ownership  gives  him  an  advantage  beyond  the  actual 
value  of  the  property,  and  which  may  be  pointed  out  as  a  distinct  benefit, 
essentially  connected  with  the  sole  ownership.  In  l^e  case  of  the  trade 
of  a  nurseiy-man,  for  instance,  the  mere  knowledge  of  the  &ct,  that  he  is 
sole  owner  of  the  property,  and  in  the  sole  and  exclusive  management  of 
the  concern,  gives  him  an  advantage,  which  the  other  partner,  supposing 
him  to  carry  on  the  same  trade,  with  other  property,  not  the  partnership 
property,  would  not  possess.  In  that  sense,  therefore,  the  good-will  of  a 
trade  follows  from,  and  is  connected  with,  the  fact  of  sole  ownership. 
There  is  another  way,  in  which  the  good- will  of  a  trade  may  be  rendered 
flitill  more  valuable ;  as  by  certain  stipulations  entered  into  between  the 
parties  at  the  time  of  the  one  relinquishing  his  share  in  the  business ;  as  by 
inserting  a  condition,  that  the  withdrawing  partner  shall  not  cany  on  the 
same  trade  any  longer,  or  that  lie  shall  not  carry  it  on  within  a  certain 
distance  of  the  place,  where  the  partnership  trade  was  carried  on,  and 
where  the  continuing  partner  is  to  cany  it  on  upon  his  own  sole  and  sepa- 
rate account  Now  it  is  evident,  that  in  neither  sense  was  the  good-will  of 
this  trade  at  all  Considered,  as  among  the  subjects  of  the  valuation  to  be 
made  by  either  party.  It  was  not  so  cooaidered  by  the  plaintifl^  when  he 
wrote  his  letter  of  the  21st  of  October.  The  words  < concern'  and  '  in- 
heritance'  are  used  inartificially,  and  cannot  be  cofistraed  as  having  any 
reference  but  to  the  actual  subjects  of  valuation.  And,  when  the  plain- 
tiff offers  to  take  the  business  himself,  he  could  not  have  forgotten,  that 
the  defendant's  own  estate  of  Butterwick  lay  contiguous  to  the  partner- 
ship property,  and  therefore  his  introducing  no  stipulation,  with  reference 
to  the  fact  of  its  contiguity,  is  a  clear  intimation,  that,  when  he  wrote 
this  letter,  he  had  no  intention,  in  offering  to  take  the  partnership  proper^, 
to  purchase  with  it  the  good-will,  in  the  sense  of  restricting  the  defendant 
firom  carrying  on  the  trade  in  its  vicinity.  In  that  sense,  at  least,  there- 
fore, the  good-will  of  the  trade  was  not  the  subject  of  contract,  or  treaty 
even,  between  the  parties." 

13* 
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the  former  sense,  is  therefore  an  advantage  arising 
from  the  mere  fact  of  sole  ownership  of  the  premises, 
stock,  or  establishment,  without  reference  to  other  per- 
sons, as  rivals  ;  and  in  the  latter  sense,  as  an  advantage 
arising  from  the  fact  of  excluding  the  retiring  partner 
from  the  same  trade  or  business,  as  a  rival.^  It  seems, 
that  good-will  can  constitute  a  part  of  the  partnership 
effects  or  interests  onlj  in  cases  of  mere  commercial 
business  or  trade ;  and  not  in  cases  of  professional  busi- 
ness, which  is  almost  necessarily  connected  with  per- 
sonal skill  and  confidence  in  the  particular  partner.* 
^  too.  Under  this  head  a  curious  question  has  arisen ; 
and  that  is,  wjiether  the  right  to  use  the  firm  name  is 
a  part  of  the  good-will  belonging  to  the  partnership,  or 
whether  in  case  of  the  dissolution  thereof  by  the  death 
of  the  partner,  it  belongs  to  the  survivors.  That  the 
right  to  use  the  name  of  a  known  and  celebrated 
firm,  especially  in  the  case  of  manufactures,  is  often 
a  very  valuable  possession,  is  unquestionable ;  and, 
therefore,  Courts  of  Equity  will  often  interpose  to  pro- 
tect the  right  against  the  abuse  of  third  persons,  in 
using  it  for  their  own  advantage.^  But  it  has  been 
thought,  that  this  right,  however  valuable,  does  not  fall 
within  the  true  character  and  nature  of  good-will ;  but, 
that  it  belongs  to  the  surviving  partner/ 


1  CoUyer  on  Partn.  B.  3,  ch.  1,  §  1,  p.  102, 108, 2d  edit ;  Gow  on  Paitn. 
ch.  5,  §  4,  p.  349,  350,3d  edit 

»  Farr  v.  Pearce,  3  Madd.  75,  76;  Collyer  on  Partn.  B.  2,  ch.  1,  $  1,  p. 
103, 104, 2d  edit ;  Gow  on  Partn.  ch.  5,  §  4,  p.  349, 350, 3d  edit 

3  Eden  on  Injanct  ch.  14.  p.  314,  315 ;  Motley  o.  Dowman,  3  Mylne  & 
Craig,  1, 14, 15 ;  Millington  v.  Fox,  3  Mylne  &  Craig,  338 ;  Btoiy  on  Eq. 
Jurisp.  Vol.  2,  §  951 ;  Knott  v.  Morgan,  2  Keen,  R.  213,  219 ;  Web- 
ster 0.  Webster,  3  Swanst  R.  490,  n. ;  Gow  on  Partn.  ch.  2,  §  4,  p.  109 
Sdedit 

4  Lewis  V.  Langdon,  7  Sim.  R.  421.  —  In  thie  case  the  Vice  Chancel- 
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lor  (Sir  L.  Shad  well)  said ;  "  The  question  in  this  case  de^nds  on  the 
right,  in  the  surviving  partner,  to  cany  on  the  business  under  the  name 
of  the  partnership.  Lord  Eldon,  certainly,  has  expressed  a  doubt,  in  the 
case  of  Crawshay  v.  Collins,  (15  Ves.  2^),  upon  what  has  been  under- 
stood to  be  the  proposition  laid  down  by  Lord  Rosslyn,  in  the  case  of 
Hammond  o.  Douglas,  (5  Ves.  539).  It  is  true,  that  the  question  might 
have  been,  to  a  certain  degree,  whether,  having  regard  to  what  had  taken 
place,  the  money  should  be  considered  to  belong  to  one  party,  rather  than 
to  another ;  and  it  is  also  observable,  that  Lord  Eldon  might  have  been 
throwing  out  his  observations  with  reference  to  a  supposed  connexion 
between  the  place,  where  the  business  was  carried  on,  and  the  good- will. 
But  it  occurs  to  me,  that,  if  the  good-will  is  to  be  considered  as  a  sale- 
able article,  which  belongs  to  the  partnership,  then  this  consequence  roust 
follow,  namely,  that  the  surviving  partner  must  be  under  an  obligation  to 
cany  on  the  trade  for  some  tune  after  his  partner's  death,  in  order  that  the 
thing,  which  is  said  to  be  saleable,  may  be  preserved  until  it  can  be  sold. 
If  a  partnership  were  carried  on  between  A.  and  B.  under  the  name  of 
Smith  &>  Co.,  and  the  surviving  partner  chose  to  discontinue  the  business, 
and  to  write  to  the  customers,  and  say,  that  his  partner  was  dead,  and  that 
the  business  was  at  an  end,  the  eflfect  would  be,  that  that,  which  is  said  to 
be  saleable,  would  cease  to  exist  Now,  what  power  is  there  in  a  court  of 
equity,  to  compel  a  partner  to  carry  on  a  trade  after  the  death  of  his  co-part- 
ner, merely  that,  at  a  future  time,  the  good- will,  as  it  is  called,  may  be  sold  ? 
It  is  plain,  that,  unless  there  is  such  a  power  in  this  court,  it  must  be  in  the 
discretion  of  the  surviving  partner  to  determine,  what  shaU  be  done  with  the 
good-will ;  and,  if  that  is  the  case,  it  must  be  his  property.  I  cannot  but 
think,  when  two  partners  carry  on  a  business  in  partnership  together  un- 
der a  given  name,  that,  during  the  partnership,  it  is  the  joint  right  of  them 
both  to  carry  on  the  business  under  that  name,  and  that,  upon  the  death  of 
one  of  them,  the  right,  which  they  before  had  jointly,  becomes  the  separate 
right  of  the  survivor.**  See  also  Webster  v,  Webster,  3  Swanston,  R. 
490,  n. 
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CHAPTER  VII. 


POWERS    AND    AUTHORITIES    OF   PARTNERS. 

^  101.  As  to  the  powers  and  authorities  of  the 
partners  during  the  existence  of  the  partnership,  (for 
their  powers  and  authorities  upon  the  dissolution 
thereof  wiU  be  considered  hereafter,  in  another  place,) 
they  have  been  in  part  already  suggested.  In  the 
first  place,  whenever  there  are  written  articles,  or 
particular  stipulations  between  the  partners,  these 
will  regulate  their  respective  powers  and  authorities 
inter  sesCj  although  not,  if  unknown,  in  their  dealings 
with  third  persons.^  But,  independently  of  any  such 
articles  or  stipulations  expressed,  each  partner  is 
Prtepositus  negatiis  societcUis,  and  each  partner,  mr* 
tute  affidij  possesses  an  equal  and  general  power  and 
authority  in  behalf  of  the  firm,  td  transfer,  pledge, 
exchange,  or  apply  or  otherwise  dispose  of  the  part- 
nership property  and  effects,  for  any  and  all  purposes 
within  the  scope  and  objects  of  the  partnership,  and 
in  the  course  of  its  trade  and  business.'     Or,  as  was 


1  3  Kent,  Comm.  Lect  43,  p.  40,  41, 42,  4tb  edit ;  U.  States  Bank  «. 
Binney,  5  Mason,  R.  176 ;  S.  C.  5  Peters,  R.  529 ;  Collyer  on  Partn.  B.  3, 
ch.  1,  p.  259,  260,  2d  edit 

3  3  Kent,  Comm.  Lect  43,  p.  40  to  p.  46,  4th  edit. ;  Story  on  Agency, 
§  37,  39, 124 ;  Collyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  129, 2d  edit ;  Gow  on 
Partn.  ch.  2,  §  2,  p.  36, 51,  52,  53,  3d  edit ;  2  Bell,  Comm.  B.  7,  ch.  1,  p. 
615, 616, 5th  edit 
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said  by  a  learned  Judge  upon  a  recent  occasion,  "  One 
partner  by  virtue  of  that  relation  (of  partnership)  is  con- 
stituted a. general  agent  for  another  as  to  all  matters 
within  the  scope  of  the  partnership  dealings,  and  has 
communicated  to  him  by  virtue  of  that  relation  all 
authorities'necessary  for  carrying  on  the  partnership,  and 
all   such  as  are.  usually  exercised  by  partners  in  that 
business,  in  which  they  are  engaged.     Any  restriction 
which,  by  agreement  amongst  the  partners,  is  attempt- 
ed to  be  imposed  upon  the  authority  which  one  possesses 
as  a  general  agent  for  the  other,  is  operative  only 
between  the  partners  themselves,  and  does  not  limit  the 
authority  as  to  third    persons,  who  acquire  rights  by 
its  exercise,  unless  they  know  that  such  restrictions 
have  been  made."^     The  power  extends  also  to  as- 
signments of  property  of  (he  firm,  as  a  security  for 
antecedent  debts,  as  well  as/for  debts  thereafter  to  be 
contracted  on  account  of  the  firm.^    Nor  vnll  it  make 
any  differed^,  whether  the  assignment  be  for  the  ben- 
efit of  one  'cieditor,  or  of  several,  or  of  all  of  the  joint 
creditors.^    But  it  may  well  admit  of  some  doubt, 
whether  this  power  extends  to  a  general  assignment  of 
all  the  funds  .and  effects  of  the  partnership  by  one  part- 
ner, for  the'J[)enefit  of  creditors ;  for  such  an  assign- 
ment would^seem  to  amount  of  itself  to  a  suspension 
or  dissolution'of  the  partnership  itself.^    The  doctrine, 

> 

I  Hawker  v.  Bourne,  8  Mees.  &  Webb.  710. 

3  Harrison  v.  Sterry,  5  Cranch,  R.  289 ;  Anderson  v.  Tompkins,  1 
Brock.  Cir.  R.  456 ;  Tapley  v.  BuUerfield,  1  Mete.  R.  515. 

3  Ibid. 

4  Pierpont  v.  Graham,  4  Wash.  Cir.  R.  232 ;  Dechart  v.  Filbert,  3  Watts* 
^  Serg.  454. —  In  this  case,  it  was  held,  that  after  a  dissolution  of  the 
partnership  one  partner  could  not  make  a  voluntary  assignment  of  the  ef- 
fects of  the  partnership  for  the  benefit  against  the  express  dissent  of  his       / 
copartner.    In  Anderson  v.  Tompkins,  1  Brock.  R.456,  Mr.  Chief  Justice 
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however,  is  strictly  confined  to  personal  property,  and 
does  not  extend  to  real  estate  held  by  the  partnership ; 


Marshall  affirmed  the  authority  of  one  partner  to  assign  all  the  partnership 
effects  for  the  payment  of  the  creditors  thereof.  On  that  occasion,  he 
said ;  ^*  It  will  be  readily  conceded,  that  a  fraudulent  sale,  whether  made 
by  deed  or  otherwise,  would  pass  nothing  to  a  vendee  concerned  in  the 
fraud.  But,  with  this  exception,  I  feel  much  difficulty  in  setting  any  other 
limits  to  the  power  of  a  partner,  in  disposing  of  the  effects  of  the  com- 
pany, purchased  for  sale.  He  may  sell  a  yard,  a  piece,  a  bale,  or  any 
number  of  bales.  He  may  sell  the  whol^  of  any  article,  or  of  any  number 
of  articles.  This  power  certainly  would  not  be  exercised  in  the  presence 
of  a  partner,  without  consulting  him :  and  if  it  were  so  exercised,  slight 
circumstances  would  be  sufficient  to  render  the  transaction  suspicious, 
and,  perhaps,  to  fix  on  it  the  imputation  of  fraud.  In  this  respect,  eveiy 
case  must  depend  on  its  own  circumstances.  But  with  respect  to  the 
power,  in  a  case  perfectly  fair,  I  can  perceive  no  ground  on  which  it  is  to 
questioned.  But  this  power,  it  is  said,  is  limited  to  the  course  of  trade. 
What  is  understood  by  the  course  of  trade  ?  Is  it  that,  which  is  actually 
done  every  day,  or  is  it  that,  which  may  be  done,  whenever  the  occasion 
for  doing  it  presents  itself?  There  are  small  traders,  who  scarcely  ever,  in 
practice,  sell  a  piece  of  cloth  uncut,  or  a  cask  of  spirits.  But  may  not  a 
partner  in  such  a  store  sell  a  piece  of  cloth,  or  a  cask  of  spirits  ?  His  pow- 
er extends  to  the  sale  of  the  article,  and  the  course  of  trade  does  not  limit 
him  as  to  quantity.  So  with  respect  to  larger  concerns.  By  the  course  of 
trade  is  understood  dealing  in  an  article,  in  which  the  company  is  accus- 
tomed to  deal ;  and  dealing  in  that  article  for  the  company.  Tompkins  and 
.  Murray  sold  goods.  A  sale  of  goods  was  in  the  course  of  their  trade,  and 
within  the  power  of  either  partner.  A  fair  sale,  then,  of  all  or  of  a  part 
of  the  goods  was  within  the  power  vested  in  a  partner.  This  reasoning 
applies  with  increased  force,  when  we  consider  the  situation  of  these  partr 
ners.  The  one  was  on  a  voyage  to  Europe,  the  other  in  possession  of  all 
the  partnership  effects  for  sale.  The  absent  partner  could  have  no  agency 
in  the  sale  of  them.  He  could  not  be  consulted.  He  could  not  give  an 
opinion.  In  leaving  the  country,  he  must  have  intended  to  confide  ail  its 
business  to  the  partner,  who  remained,  for  the  purpose  of  transacting  it. 
Had  this  then  been  a  sale  for  money,  or  on  credit,  no  person,  I  think,  could 
have  doubted  its  obligation.  I  can  perceive  no  distinction  in  law,  in  reason, 
or  in  justice,  between  such  a  sale  and  the  transaction,  which  has  taken  place 
A  merchant  may  rightfully  sell  to  his  creditor,  as  well  as  for  money.  He 
may  give  goods  in  payment  of  a  debt  If  he  may  thus  pay  a  small  cred- 
itor he  may  thus  pay  a  large  one.  The  quantum  of  debt,  or  of  goods  sold, 
cannot  alter  the  right  Neither  does  it,  as  I  conceive,  affect  the  power, 
that  these  goods  were  conveyed  to  trustees  to  be  sold  by  them.    The 
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for  in  such  a  case  the  partner,  who  executes  the  deed 
of  conveyance,  can  transfer  no  more  title  than  he  pos- 


mode  of  sale  must,  I  think,  depend  on  circumstances.  Should  goodd  he 
delivered  to  trustees  for  sale,  without  necessity,  the  transaction  would  he 
examined  with  scrutinizing  eyes,  and  might,  under  some  circumstances, 
be  impeached.  But  if  the  necessity  be  apparent,  if  the  act  is  justified  by 
its  motives,  if  the  mode  of  sale  be  such  as  the  circumstances  require,  I 
cannot  say,  that  the  partner  has  exceeded  his  power.  This  is  denominated 
a  destruction  of  the  partnership  subject,  and  a  dissolution  of  the  partner- 
ship. But  how  is  it  a  destruction  of  the  subject  ?  Can  this  appellation 
be  bestowed  on  the  application  of  the  joint  property,  to  the  payment  of 
the  debts  of  the  company  ?  How  is  it  a  dissolution  of  the  partnership  ? 
A  partnership,  is  an  association  to  carry  on  business  jointly.  This  associa- 
tion may  be  formed  for  the  future  before  any  goods  are  acquired.  It  may 
continue  afler  the  whole  of  .a  particular  purchase  has  been  sold.  But 
either  partner  had  a  right  to  dissolve  this  partnership.  The  act,  however, 
of  applying  the  means  of  carrying  on  their  business  to  the  payment  of  their^ 
debts,  might  suspend  the  operations  of  the  company,  but  did  not  dissolve 
the  contract,  under  which  their  operations  were  to  be  conducted/'  In 
Egberts  v.  Wood,  3  Paige,  R.  517,  523,  524;  Mr.  Chancellor  Walworth 
said ;  "  It  appears  to  be  the  better  opinion,  that  one  of  the  partners,  at  any 
time  during  the  existence  of  the  partnership,  may  assign  the  partnership 
effects,  in  the  name  of  the  firm,  for  the  payment  of  tlie  debts  of  the  com- 
pany, although  by  such  assignment  a  preference  is  given  to  one  set  of 
creditors  over  another.  In  the  case  of  Dickinson  v.  Legare  and  others, 
cited  by  the  complainant's  counsel  from  the  Equity  Reports  of  South  Car- 
olina, 1  Desauss,  R.  537,  the  Court  of  Chancery  of  that  State  decided 
against  the  validity  of  an  assignment  of  all  the  partnership  effects,  made 
by  one  of  the  partners,  without  the  knowledge  or  consent  of  the  other,  to 
pay  the  debt  of  a  particular  creditor.  Chancellor  Matthews,  who  deliver- 
ed the  opinion  of  the  court  in  that  case,  admits,  that  it  was  a  question  of 
the  first  impression,  no  case  analogous  to  it  having  come  under  the  view 
of  the  court  That  assignment,  however,  was  made  under  very  peculiar 
circumstances.  The  company  during  the  revolutionary  war  were  doing 
business  in  this  country.  And  while  one  of  the  partners  was  on  a  voyage 
to  France,  he  was  taken  by  a  British  ship  of  war,  and  carried  as  a  prisoner 
to  England,  where  he  was  prevailed  upon  by  a  creditor  residing  there,  to 
give  him  a  general  assigiunent  of  all  the  partnership  funds,  which  funds 
were  then  in  this  country,  to  secure  the  payment  of  his  particular  debt 
against  the  firm.  Although  the  decision  was  put  upon  the  general  ground, 
that  one  partner  had  not  the  right  to  assign  the  partnership  funds  in  this 
manner,  without  the  consent  of  his  copartner,  there  is  no  doubt  that  the 
partkular  circumstances,  under  which  that  assignment  took  place,  had  a 
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sesses ;  and  he  cannot  transfer  the  property  belonging 
to  the  &m,  whether  it  was  conveyed  direcdy  to  the 


very  considerable  influence  in  bringing  the  mind  of  the  Chancellor  to  that 
result  The  assignment  in  that  case  being  made  by  a  citizen  of  one  of 
the  United  States,  during  the  existence  of  the  war,  to  an  alien  enemy  and 
in  an  enemy's  country,  was  probably  void  by  the  laws  of  war,  so  far  at 
least  as  to  prevent  its  being  carried  into  effect  by  any  of  the  courts  of 
this  country.  And  certainly  it  could  not  be  considered,  as  made  accord- 
ing to  any  mercantile  usage.  That  decision,  however,  has  been  recently 
overruled  by  the  Court  of  Appeals  in  the  same  State,  in  the  case  of  Rob- 
inson V.  Crowder,  4  McCord*s  L.  R.  519;  where  it  was  held,  that  an 
assignment  by  one  partner  of  all  the  effects  of  the  firm  in  payment  of  the 
partnership  debts  was  valid,  as  against  his  copartners.  In  Pierpont  v. 
Graham,  4  Wash.  C.  C.  R.  233,  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Pennsylvania,  Judge  Washington  doubted  the  right  of 
one  of  the  partners,  without  the  consent  of  the  others,  to  assign  the  whole 
of  the  partnership  effects  in  such  a  manner,  as  to  terminate  the  partnership. 
But  he  declined  expressing  any  decided  opinion  upon  this  question,  which 
he  considered  unnecessary  to  the  decision  of  the  cause  then  before  him  ; 
as,  in  that  case,  the  copartner  had  subsequently  assented  to  the  assign- 
ment In  Mills  V.  Barber,  4  Day,  R.  428,  the  Supreme  Court  of  Errors  in 
Connecticut  decided,  that  one  partner,  without  the  knowledge  of  the  other, 
might  make  a  valid  assignment  of  partnership  funds,  to  secure  the  pay- 
ment of  a  debt  due  from  the  firm.  And  in  Harrison  v.  Sterry,  5  Cranch, 
R.  300,  the  Supreme  Court  of  the  United  States  decided,  that  one  of  the 
partners  might  assign  the  partnership  effecta  to  a  trustee,  for  the  security 
or  payment  of  the  creditors  of  the  firm,  without  the  concurrence  of  his 
copartners.  I  do  not  intend,  in  this  case,  to  express  any  opinion  in  fiivor 
of  the  validity  of  such  an  assignment  of  the  partnership  effecta  to  a  trus- 
tee by  one  partner,  against  the  known  wishes  of  his  copartner,  and  in  fraud 
of  his  right  to  participate  in  the  distribution  of  the  partnership  funds 
among  the  creditors,  or  in  the  decision  of  the  question,  which  of  those 
creditors  should  have  a  preference  in  payment,  out  of  the  effecta  of  an  in- 
solvent concern.  As  a  Court  of  Equity,  upon  a  proper  application,  would 
protect  the  righta  of  the  several  partners  in  this  respect,  before  an  assign- 
ment had  actually  been  made,  and  if  they  could  not  agree  among  them- 
selves, would  appoint  a  receiver  of  the  effecta  of  the  partnership,  and 
would  apply  them  in  payment  of  all  the  debte  due  from  tbe  firm  rateably, 
it  might  perhaps  apply  the  same  rule  to  the  case  of  an  assignment  to  a 
trustee  for  the  payment  of  the  favorite  creditors  of  one  of  the  partners 
only,  where  the  equitable  righta  of  tlie  parties  had  not  in  fact  been  changed 
by  any  proceedings  under  the  assignment^  —  But  in  the  subsequent  case 
of  Havens  v.  Hussey,  5  Paige,  R.  30,  31,  the  Chancellor  greatly  qualified 
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firm,  or  held  in  trust ;  for  it  belongs  to  the  partners  as 
tenants  in  common,  and  neither  of  the  partners  can 
convey  more  than  his  undivided  interest^ 


that  opiDion.  Od  that  occasion  he  said ;  ^  In  the  case  of  Egberts  v.  Wood, 
3  Paige  R.  517, 1  had  occasion  to  refer  to  roost  of  the  cases  relative  to 
assignments  of  partnership  effects  made  bj  one  of  the  copartners.  And  I 
then  arrived  at  the  conclusion,  th&U  from  the  nature  of  the  contract  of  co- 
partnership, one  of  the  partnership  might  make  a  valid  assignment  of  the 
partnership  efl^ts,  or  so  much  thereof  as  was  necessary  for  that  purpose, 
in  the  name  of  the  firm,  directly  to  one  or  more  of  the  creditors  in  pay- 
ment  of  his  or  their  debts ;  although  the  effect  of  such  assignment  was 
to  give  a  preference  to  one  set  of  creditors  over  another.  But  as  it  was  not 
necessary  for  the  decision  of  that  case,  I  did  not  express  any  opinion,  as 
to  the  validity  of  an  assignment  of  the  partnership  effects  by  one  partner, 
against  the  known  wishes  of  his  copartner,  to  a  trustee,  for  the  benefit  of 
the  favorite  creditors  of  the  sssignor ;  in  fraud  of  the  rights  of  his  co- 
partner to  participate  in  the  distribution  of  the  partnership  effects  among 
the  creditors,  or  in  the  decision  of  the  question  as  to  which  of  the  cred- 
itors, if  any,  should  have  a  preference  in  payment  out  of  the  effects  of 
an  insolvent  concern.  The  present  case  presents  that  point  distinctly 
for  the  decision  of  the  court  And  upon  the  most  deliberate  examina- 
tion of  the  Question,  I  am  satisfied,  that  the  decision  of  the  Vice  Chancel- 
lor is  correct ;  that  such  an  assignment  is  both  illegal  and  inequitable 
and  cannot  be  sustained.  The  principle,  upon  which  an  assignment  by 
one  partner  in  payment  of  a  partnership  debt  rests,  is,  that  there  is  an 
implied  authority  for  that  purpose  from  his  copartner,  from  the  very  nap 
ture  of  the  contract  of  partnership ;  the  payment  of  the  company  debts 
being  always  a  part  of  the  necessaiy  business  of  the  firm.  And  while 
either  party  acts  fairly  within  the  limits  of  such  implied  authority,  his 
contracts  are  valid  and  binding  upon  his  copartner.  One  member  of  the 
firm,  therefore,  without  any  express  authority  from  the  other,  may  dis- 
charge a  partnership  debt,  either  by  the  payment  of  money,  or  by  the 
transfer  to  the  creditor  of  any  other  of  the  copartnership  effects;  although 
there  may  not  be  sufficient  left  to  pay  an  equal  amount  to  the  other  cred- 
itors of  the  firm.  But  it  is  no  part  of  the  ordinaiy  business  of  a  co- 
partnership, to  appoint  a  trustee  of  all  the  psrtnership  effects,  for  the  pur- 
pose of  selling  and  distributing  the  proceeds  among  the  creditors  in  une- 
qual proportions.  And  no  such  authority  as  that  can  be  implied.  On  the 
contrary,  such  an  exercise  of  power  by  one  of  the  firm,  without  the  con- 
sent of  the  other,  is  in  most  cases  a  virtual  dissolution  of  the  copartner- 

1  Anderson  v,  Tompkins,  1  Brock.  Cir.  R.  456, 463. 
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^  102.  Each  partner  may,  in  like  manner,  enter 
into  any  contracts  or  engagements  on  behalf  of  the 
firm  in  the  ordinary  trade  and  business  thereof;  as 
for  example,  by  buying,  or  selling,  or  pledging  goods, 


ship;  as  it  renders  it  impossible  for  the  firm  to  coDtinne  its  business. 
The  case  of  Harrison  v.  Sterry,  5  Cranch,  R.  900,  which, '  periiaps,  ha« 
gone  as  fkr  as  any  other  on  this  subject,  was  not  sustained  as  an  assign- 
ment of  a]l  the  partnership  efiects  to  a  trustee  for  the  payment  of  prelbned 
creditors.  It  professed  to  be  the  transfer  of  a  certain  specific  portion  ef 
the  partnership  property,  for  the  purpose  of  saving  the  credit  of  the  firm, 
and  to  raise  funds  to  carry  on  the  partnership  business.  And  upon  the 
ground,  that  it  was  not  in  foct  what  it  professed  to  be,  but  was  merely  intend<» 
ed  to  give  a  preference  to  particular  creditors,  the  court  held  the  assign- 
ment void,  as  a  fraud  upon  the  bankrupt  laws.  It  was  only  upon  the  suppo^ 
sition,  that  the  assignment  was  in  fuct  what  it  professed  to  be,  that 
Chief  Justice  Marshall  held  it  to  be  within  the  power  usually  exercised 
by  a  managing  partner."  In  Hitchcock  v.  St  John,  1  Hoffin.  R.  511, 
Mr.  Vice  Chancellor  Hoffman  decided  against  the  authority  of  one  part- 
ner to  make  any  general  assignment,  allowing  preferences,  and  said; 
**  The  power  to  make  a  sale  of  the  partnership  effects  resides  in  each 
partner  while  the  relation  exists.  The  power  to  bind  the  firm  upon  a 
purchase  equally  exists  in  each,  although  the  goods  never  came  into  joint 
stock.  All  these  instances  of  authority,  as  well  as  that  to  make  negotiable 
paper,  flow  fl^m  the  principle,  that  each  is  the  agent  of  the  whole.  But 
for  what  is  he  such  agent  ?  For  the  purposes  of  carrying  on  the  bus- 
iness of  the  firm,  and  because  the  authority  to  do  the  act  is  implied 
fhom  the  nature  of  the  business.  Best,  J.,  in  Barton  o.  Williams,  5  B. 
&  A.  405.  Now  a  transfer  of  all  the  effects  cf  a  firm  for  payment  of 
its  debts,  is  a  virtual  dissolution  of  the  partnership.  It  supersedes  all 
the  business  of  the  firm,  as  such.  It  takes  from  tiie  control  of  each 
Idl  the  property,  with  which  such  business  is  conducted.  The  purposes 
of  the  business  then  clearly  do  not  require,  that  such  a  power  should  be 
implied.  What  other  reason  is  there  for  holding,  that  by  the  contract 
of  partnership  it  is  to  be  inferred?  I  do  not  think,  that  the  principle  in- 
sisted upon  by  the  counsel  for  the  defisudant  is  the  true  one,  namely,  that 
such  a  transfer  is  only  invalid,  when  it  operates  as  a  fraud  upon  the 
other  partner ;  when,  for  example,  it  is  made  against  his  wishes,  and  to 
give  preferences,  which  he  is  unwilling  to  give.  It  strikes  me,  that  the 
principle,  upon  which  the  invalidity  is  established,  lies  deeper.  I  con- 
sider, that  neither,  during  the  existence,  nor  after  the  dissolution  of  a  part- 
nership, can  such  a  transfer  be  made,  because  of  want  of  power  in  any 
one  partner  to  make  it    A  direct  payment  of  money,  or  a  transfer  of  prop- 
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or  by  payiagy  or  receiving,  or  borrowing  moneys,  or 
by  drawing,  or  negotiating,  or  endorsing,  or  accept- 
ing bills  of  exchange,  and  promissory  notes,  and  checks, 
and  other  negotiable  securities,  or  by  procuring  insur- 
ance for  the  firm,  or  by  doing  any  other  acts,  which  are 
incident  or  appropriate  to  such  trade  or  business,  ac- 
ceding to  the  common  course  and  usages  thereof.^     So 


erty  to  an  acknowledged  creditor,  is  an  admitted  and  a  necessary  power, 
daring  the  existence  of  the  partnership.  We  probably  are  compelled  by 
authorities  to  go  so  fiir  as  to  say,  that  it  is  a  necessary  snrviving  power 
after  a  dissolation,  in  whatever  way  that  is  effected.  All  that  is  requisite 
to  test  the  transfer  is  the  amount  of  debt,  and  the  extent  of  the  fund  as- 
signed. But  upon  an  assignment  of  the  property  of  a  firm  to  a  trustee,  a 
complication  of  duties  an4  responsibilities  is  involved.  An  agent  is  ap» 
pointed  to  control  and  dispose  of  the  whole.  The  capacity,  integrity,  and 
industry  of  another  are  brought  to  the  management ;  and  the  fitness  of  the 
party  selected  is  judged  of  sole]y  by  one  member  of  the  firm.  From  what 
partor  principle  of  the  partners^p  relation  can  snch  an  authority  ema^* 
nate.^  It  is  impossible  to  uphold  a  rule,  which  would  rob  ^veiy  mem* 
ber  of  a  firm  of  a  voice  and  share  in  this  last,  and  probably  most  im* 
portant  act,  of  a  failing  house.  It  is  no  contradiction  of  this  doctrine, 
that  where  the  assignment  is  made  after  insolvency,  and  divides  the 
funds  with  perfect  equality  among  all  the  creditors,  it  will  be  supported* 
It  is  clear,  that  either  partner  might  file  a  bil],  obtain  an  injunction  and 
receiver,  and  insure  an  equal  distribution  of  all  the  funds.  An  assign- 
ment fairly  securing  the  same  equality  is  an  object  of  fiivor  in  this 
court  In  the  absence  of  any  indication  on  the  part  of  the  copartner  of 
a  contrary  intention,  it  may  well  be  inferred,  that  he  consents  to  do  ju»> 
tice.  A  serious  question  might  indeed  arise  in  a  case,  in  which,  after  such 
an  assignment  by  one  partner,  the  other  should  make  a  transfer  of  a  spe- 
cific piece  of  property,  in  payment  of  a  just  debt  of  the  firm.''  There  is  no 
•mall  difficulty  in  supporting  the  doctrine,  even  with  these  qualifications, 
that  one  partner  may  make  a  general  assignment  of  all  the  partneisbip 
property. 

1  3  Kent,  Gomm.  Lect  43,  p.  40, 41, 42,  4th  edit;  Story  on  Agency,  $ 
37,124;  Cdlyer  on  Partn.  B.  3,  ch.  1,  $  4,  p.  282, 2d  edit ;  Id.  B.  2,ch. 
2,  $  1,  p.  128, 129;  Id.  B.  3,  ch.  1,  p.  259 ;  Id.  $  1,  p.  203,  268  to  293 $ 
Gow  on  Partn.  ch.  2,§2,p.36to69,  3d  edit ;  Id.  ch.  4,  §  1,  p.  146, 
147;  Watson  on  Partn.  ch.  4,  p.  167,  2d  edit ;  Id.  p.  195.-* The  cases  on 
this  subject  are  exceedingly  numerous.  Many  of  them  will  be  found  col- 
lected in  the  elementary  writers  in  the  pages  above  cited.   See  also  Swan 
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each  partner  may  consign  goods  to  an  agent  or  factc^ 
for  sale  on  account  of  the  firm,  and  give  instructions 
and  orders  relating  to  the  sale.^  All  such  contracts 
and  engagements,  acts  and  things,  he  has  authority 
to  make  and  do  in  the  name  of  the  firm ;  and,  in- 
deed, in  order  to  bind  the  firm,  they  must  ordi- 
narily be  made  and  done  in  the  name  of  the  firm, 
otherwise  they  will  bind  the  individual  partner  only, 


V.  Steele,  7  East,  R.  210 ;  Hope  v.  Cust,  cited  by  Lawrence,  J.,  in  1  Eaat, 
53 ;  Sandilands  v.  Marsh,  2  Barn.  &  Aid.  673 ;  U.  S.  Bank  v.  Binney,  5 
Mason,  R.  176 ;  S.  C.  5  Peters,  R.  529 ;  South  Carolina  Bank  v.  Case,  8 
Barn.  &  Cresw.  427 ;  Livingston  v.  Roosevelt,  4  John.  R.  251 ;  Fisher  v. 
Taylor,  2  Hare  R.  218, 229.  In  Winship  v.  Bank  of  the  U.  S.  5  Peters, 
R.  529,  561,  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Court,  said ;  "  Partnerships  for  commercial  purposes ;  for  trading  with  the 
world ;  for  buying  and  selling  from  and  to  a  great  number  of  individoals; 
are  necessarily  governed  by  many  general  principles,  which  aro  known 
to  the  public,  which  subserve  the  purpose  of  justice,  and  which  society  is 
concerned  in  sustaining.  One  of  these  is,  that  a  roan,  who  shares  in  the 
profit,  although  his  name  may  not  be  in  the  firm,  is  rosponsible  for  all  its 
debts.  Another,  more  applicable  to  the  subject  under  consideration,  is, 
that  a  partner,  certainly  the  acting  partner,  has  power  to  transact  the 
whole  business  of  the  firm,  whatever  that  maybe,  and  consequently  to  bind 
his  partners  in  such  transactions,  as  entirely  as  himself.  This  is  a  gen- 
eral power,  essential  to  the  well  conducting  of  business;  which  is  implied 
in  the  existence  of  a  partnership.  When,  then,  a  partnership  is  formed 
for  a  particular  purpose,  it  is  understood  to  be  in  itself  a  grant  of  power  to 
the  acting  members  of  the  company  to  transact  its  business  in  the  usual 
way.  If  that  business  be  to  buy  and  sell,  then  the  individual  buys  and 
sells  for  the  company,  and  eveiy  person,  with  whom  he  trades  in  the  way 
of  its  business,  has  a  right  to  consider  him  as  the  company,  whoever  may 
compose  it.  It  is  usual  to  buy  and  sell  on  credit ;  and  if  it  be  so,  the 
partner,  who  purchases  on  credit  in  the  name  of  the  firm,  must  bind  the 
firm.  This  is  a  general  authority,  held  out  to  the  world,  to  which  the 
world  has  a  right  to  trust  The  articles  of  copartnership  are  perhaps 
never  published.  They  are  rarely  if  ever  seen,  except  by  the  partners 
themselves.  The  stipulations,  they  may  contain,  are  to  regulate  the  con- 
duct and  rights  of  the  parties,  as  between  themselves.  The  trading  world, 
with  whom  the  company  is  in  perpetual  intercourse,  cannot  individually 

^  3  Kent,  Comm.  Lect  4a,  p.  40  to  p.  45,  4th  edit 
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•  who  exeeotes  diem,  as  his  own  private  acts,  contracts, 
or  other  things.'  And  this  is  entirely  in  coincidence 
with  the  rule  of  the  Roman  law,  as  to  joint  emploj- 

'  ers  of  ships,  against  whom  the  exercitorial  action  laj; 


examine  these  articlei^  but  must  trust  to  the  general  powers  contained  in 
all  partnerships.  The  acting  partners  are  identified  with  the  cooapaDy, 
and  have  power  to  conduct  its  usual  business,  in  the  usual  way.  Tbis 
power  is  conferred  by  entering  into  the  partnership,  and  is  perhaps  never 
to  be  found  in  the  articles  If  it  is  to  be  restrained,  fair  dealing  requires, 
that  the  restriction  should  be  made  known.  These  stipulations  may  bind 
the  partnecs;  but  ought  not  to  affect  those,  to  whom  they  are  unknown, 
and  who  trust  to  the  general  and  well  established  coomiefcial  law."  See 
also  Hoojper  «l  Lnsby,  4  Camp.  R«  66;  LeRoy  v.  Johnson,  2  Peten,  E. 
198;  £z  parte  Agace,  2  Coz  R.  312;  2  Bell,  Comm.  B.  7,  p.  615,  61^ 
617, 618,  5th  edit 

1  S.  P.  Kiik  p.  Blurton,  9  Mees.  Sl  Welsh.  284;  Faith  v.  Richmond,  I 
Adolph.  &,  £11. 339;  Story  on  Agency,  §  37,  39, 41,  147, 155^  161 ;  Col' 
Iyer  on  Partn.  B.  3,  ch.  1,  §  4,  p.  277, 278, 282,  2d  edit;  Id.  B.  3,  ch.  2,  $ 
2,  p.  315  to  323,  2d  edit;  Pothier  on  Oblig.  n.  83,  and  note  by  £v- 
Ans ;  3  Kent,  Comm.  Lect  43,  p.  41,  42,  43,  44, 4th  edit— Mr.  Chancel- 
l(Hr  Kent,  in  his  learned  Commentaries,  in  the  passage  above  cited,  has 
Slimmed  up  the  doctrine  in  the  following  terms.  ''In  all  contraets 
eoncerning  negotiable  paper,  the  act  of  one  partner  binds  all ;  and  even 
though  he  signs  his  individual  name,  provided  it  appears  on  the  &ce  of 
the  paper,  to  be  on  paitnership  account,  and  to  be  intended  to  have  a  joint 
operation.  But  if  a  bill  or  note  be  drawn  by  one  partner,  in  his  own 
name  only,  and  without  appearing  to  be  on  partnership  account,  or  if  one 
partner  borrow  money  on  his  own  security,  the  partnership  is  not  bound  by 
the  signature,  even  though  it  was  made  for  a  partnership  puipose,  or  the 
money  applied  to  a  partnership  use.  The  borrowing  partner  is  the  creditor 
of  the  firm,  and  not  the  original  lender.  If,  however,  the  bill  be  drawn  by 
one  partner  in  his  own  name  upon  the  firm,  on  partnership  account,  the  act 
of  drawing  has  been  held  to  amount,  in  judgment  of  law,  to  an  acceptance 
of  the  bill  by  the  drawer  in  behalf  of  the  firm,  and  to  bind  the  firm  as  an  ac- 
cepted bill.  And  though  the  partnership  be  not  bound  at  law  in  such  a 
case,  it  is  held,  that  equity  will  enforce  payment  from  it,  if  the  bill  was  actu- 
ally drawn  on  partnership  account  Even  if  the  paper  was  msde  in  a  case, 
which  was  not  in  its  nature  a  partnership  transaction,  yet  it  will  bind  the 
firm,  if  it  was  done  in  the  name  of  the  firm,  and  there  be  evidence,  that 
it  was  done  under  its  express  or  implied  sanction.  But  if  partnersi^p 
security  be  taken  from  one  partner,  without  the  previous  knowledge  and 
consent  of  the  others,  for  a  debt,  which  the  creditor  kijew  at  the  time 

14* 
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Si  plures  navem  exerceantj  cum  quolibet  eorum  in  soli- 
dum  agi  potest.    Ne  in  plures  destringaiury  qui  cum 


was  the  private  debt  of  the  particular  partner,  it  would  be  a  fraudulent 
transaction,  and  clearly  void  in  respect  to  the  partnership.  So,  if  from 
the  subject-matter  of  the  contract,  or  the  course  of  dealing  of  the  part- 
nership, the  creditor  was  charg^ble  with  constructive  knowled^  of  that 
fact,  the  partnership  was  not  liable.  There  is  no  distinction  in  princi- 
ple upon  this  point,  between  general  and  special  partnerships ^  and  the 
question,  in  all  cases,  is  a  question  of  notice,  express  or  constructive. 
All  partnerships  are  more  or  less  limited.  There  is  none,  that  embraces, 
at  the  same  time,  every  branch  of  business ;  and  when  a  person  deals 
with  one  of  the  partners  in  a  matter  not  within  the  scope  of  the  partner- 
ship, the  intendment  of  law  will  be,  unless  there  be  circumstances,  or 
proof  in  the  case,  to  destroy  the  presumption,  that  he  deals  with  him  on 
his  private  account,  notwithstanding  the  partnership  name  he  assumed. 
The  conclusion  is  otherwise,  if  the  subject-matter  of  the  contract  was 
consistent  with  the  partnership  business ;  and  the  defendants  in  that  case 
would  be  bound  to  show,  that  the  contract  was  out  of  the  regular  course 
of  the  partnership  dealings.  When  the  business  of  a  partnership  is  de- 
fined, known,  or  declared,  and  the  company  do  not  appear  to  the  world 
in  any  other  light,  than  the  one  exhibited,  one  of  the  partners  cannot 
make  a  valid  partnership  engagement,  except  on  partnership  account 
There  must  be  at  least  some  evidence  of  previous  authority  beyond  the 
mere  circumstance  of  partnership,  to  make  such  a  contract  binding.  If 
the  public  have  the  usual  means  of  knowledge  given  them,  and  no  acts 
have  been  done  or  sufibred  by  the  partnership,  to  mislead  them,  every 
man  is  presumed  to  know  the  extent  of  the  partnership,  with  whose 
members  he  deals ;  and  when  a  person  takes  a  partnership  engagement, 
without  the  consent  or  authority  of  the  firm,  for  a  matter,  that  has  no 
reference  to  the  business  of  the  firm,  and  is  not  within  the  scope  of  its 
authority,  or  its  regular  course  of  dealing,  he  is,  in  judgment  of  law, 
guilty  of  a  fraud*  It  is  a  well  established  doctrine,  that  one  partner  can- 
not rightfully  apply  the  partnership  funds  to  discharge  his  own  preex- 
isting debts,  without  the  express  or  implied  assent  of  the  other  partners. 
This  is  the  case,  even  if  the  creditor  had  no  knowledge  at  the  time  of 
the  fiict  of  the  fiind  being  partnership  property.  The  authority  of  each 
partner  to  dispose  of  the  partnership  funds,  strictly  and  rightfully,  ex- 
tends only  to  the  partnership  business,  though  in  the  case  of  bon&  fide 
purchasers,  without  notice,  for  a  valuable  consideration,  the  partnership 
may,  in  certain  cases,  be  bound  by  the  act  of  one  partner.  But,  if  the 
negotiable  paper  of  a  firm  be  given  by  one  partner  on  his  private  ac- 
count, and  that  paper,  issued  within  the  general  scope  of  the  authority 
of  the  firm,  passes  into  the  hands  of  a  bonk  fide  holder,  who  has  no  no- 
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una  ayntraxerii}  Jure  societaiis  per  sociam  eere  (dieno 
socius  turn  obligatur,  nisi  in  cammunem  arcam  pecuniee 
versiB  sunt.^  This  also  is  the  rule  of  the  French  law,^ 
and  of  the  Scottish  law/    Pothier  says ;   Whatever 


tice,  either  actually  or  constructively,  of  the  cousideration  of  the  instru- 
ment ;  or  if  one  partner  should  purchase,  on  his  private  account,  an  arti- 
cle, in  which  the  firm  dealt,  or  which  had  an  immediate  connexion  with 
the  business  of  the  firm,  a  different  rule  applies,  and  one,  which  requires 
the  knowledge  of  its  being  a  priva'.p,  and  not  a  partnership  transaction, 
to  be  brought  home  to  the  claimant  These  are  general  principles,  which 
are  considered  to  be  well  established  in  the  English  and  American  juris- 
prudence.^ In  some  cases,  however,  it  is  a  matter  of  great  nicety  to  de- 
cide, whether  the  partner  alone  is  bound,  or  the  partnership.  Thus,  if  a 
bill  is  drawn  upon  a  firm,  and  is  accepted  by  one  of  the  firm  in  his  own 
name,  it  will  be  treated  as  an  acceptance  of  the  firm.  Wells  v.  Master- 
man,  2  Eep.  R.  731 ;  Mason  v,  Rumsey,  4  Camp.  R.  384 ;  Col  Iyer  on 
Partn.  B.  3,  ch.  1,  §  S2,  p.  374,  275, 2d  edit  So,  where  a  note  was  drawn, 
**  1  promise,"  and  was  signed  "  for  A.  B.  &  C.  —  A.,"  it  was  held  to  bind 
the  partnership.  Hall  v.  Smith,  1  B.  &  Cresw.  407;  Collyer  on  Partn.  B. 
3,  ch.  1,  §  2,  p.  277,  278,  2d  edit;  Lord  Galway  v.  Madiew,  1  Camp.  R. 
408.  See  also  Story  on  Agency,  §  154,275, 276;  Doty  v.  Bates,  11  John. 
R.  544 ;  Gow  on  Partn.  ch.  2,  §  2,  p.  40,  41,  42, 3d  edit ;  Id.  p.  49,  50 ; 
Watson  on  Partn.  ch.  4,  p.  214,  2d  edit ;  U.  S.  Bank  v,  Binney,  5  Mason, 
R.  176 ;  S.  C.  5  Peters.  R.  529 ;  Faith  v.  Richmond,  3  Perr.  &  Dav.  187. 

>  Dig.  Lib.  14,  tit  1,1.  25;  Id.  1.  2 ;  Pothier  Pand.  Lib.  14,  tit  1,  n.  10 ; 
1  Doroat,  B.  1,  tit  16,  §  3,  art  6,  7 ;  Dig.  Lib.  14,  tit  1, 1. 4,  §  1, 2 ;  1  Do- 
mat,  tit  8,  $  4,  art.  16 ;   Story  on  Agency,  §  124,  note. 

9  Dig.  Lib.  17,  tit  2, 1.  82 ;  1  Domat,  B.  1,  tit  8,  {  3,  art  10. 

3  Pothier  on  Oblig.  n.  83. 

4  2  Bell,  Comm.  B.  7,  ch.  1,  p.  615,  5th  edit ;  Ersk.  Inst  B.  3,  tit  3,  § 
20.  —  Mr.  Erskine  says ;  *^  It  hath  been  much  disputed,  how  far  an  obliga- 
tion, signed  by  one  of  the  partners,  affects  the  company  or  copartnery  by 
the  Roman  law ;  as  to  which,  a  variety  of  distincUons  hath  been  imagined 
by  Doctors,  to  reconcile  the  different  expressions  of  the  Roman  juriscon- 
sults. According  to  our  present  practice,  the  partners  in  private  compa- 
nies generally  assume  to  themselves  a  firm  or  name,  proper  to  their  own 
company,  by  which  they  may  be  distinguished  in  their  transactions ;  and 
in  ail  deeds  subscribed  by  this  name  of  distinction,  every  partner  is,  by 
the  nature  of  copartnery,  understood  to  be  intrusted  with  a  power  from  the 
company  of  binding  them.  Any  one  partner,  therefore,  who  signs  a  bill, 
or  other  obligation,  by  the  company's  firm,  obliges  all  the  otlier  partners ; 
but  where  he  subscribes  a  deed  by  his  own  proper  subscription,  the  credi- 
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may  be  the  authority  of  a  partner,  in  order  diat  a 
debt  contracted  by  him  should  bind  his  partners,  it  » 
necessary,  that  it  i^ould  be  contracted  in  llie  name  of 
the  firm.^ 

§  102  a.  In  the  remarks  which  have  been  already 
made,  in  respect  to  the  power  of  each  partner  to  bind 
the  firm  by  bills  of  exchangCi  promissory  notes,  checks, 
and  other  negotiable  instruments,  We  are  to  understand 
that  this  doctrine  is  not  applicable  to  all  kinds  of  part* 
nership,  but  is  generally  limited  to  partnerships  in  trade 
and  commerce,  for  in  such  cases  it  is  the  usual  course 
of  mercantile  transactions,  and  grows  out  of  the  general 
custom  and  laws  of  merchants,  which  is  a  part  of  the 
common  law,  and  is  recognised  as  such.*     But  the 


tor,  who  followed  his  faith  alone  in  the  transaction,  hath  no  action  against 
the  company,  unless  he  shall  prove,  that  the  money  lent  or  advanced  by 
him  was  thrown  into  the  common  stock."  Lord  Stair  says ;  **  The  same 
question  is  incident  here,  that  before  hath  been  touched  ccHSceming  man- 
dates, when  one  or  more  of  the  parties  act  in  the  matter  of  the  society 
whether  thereby  the  whole  society  be  obliged  by  the  obligations  of  these  ? 
Whether  obligations,  made  to  these,  constitute  the  society  creditor?  Or 
whether  real  rights,  acquired  by  these,  are  ipso  facto  common  to  the  soci- 
ety, or  if  there  be  but  an  obligation  upon  the  actors  to  communicate  the 
property  always  remaining  in  the  actors,  till  they  effectually  communicate  ? 
The  resolution  of  this  being  the  same  with  that  in  mandates,  we  refer  you 
thither,  and  say  only  this  in  general,  that  when  these  parties  only  act  in 
the  name  of  the  society,  and  by  its  express  warrant,  or  by  what  they  have 
been  accustomed  to  do,  in  so  far  they  are  not  only  partners  but  nuuidators, 
and  it  hath  the  same  effect,  as  if  the  society  had  acted  itself.  But  when 
they  act  not  so,  there  doth  only  arise  an  obligement  upon  the  partners- 
actors  to  communicate ;  in  the  mean  time  the  property  remaineth  in  the 
actors ;  and  if  transmitted  to  others  before  this  communication,  the  society 
will  be  thereby  excluded,  but  the  actors  will  remain  obliged  for  reparation 
of  the  damage  and  interest  of  the  society.  And  this  will  hold,  though 
things  be  bought  or  acquired  by  the  common  money  of  the  society ;  but 
all  the  natural  interest,  birth,  fruits,  and  profit  of  the  society,  is  of  itself 
and  instantly,  common  to  the  society."  Stair's  Inst  B.  1,  tit  16,  §  6.  p 
159. 

1  Pothier  de  Society,  n.  100, 101. 

9  Hedley  o.  Bainbridge,  3  Adol|x  &  Ell.  New  R.  316, 321. 
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same  reason  does  not  apply,  or  at  least  may  not  apply 
to  other  partnerships,  unless  indeed  it  is  the  common 
custom  or  usage  of  such  business  to  bind  the  firm  by 
negotiaUe  instruments,  or  it  is  necessary  for  the  due 
transaction  thereof.  Hence,  attorneys  who  are  in  part- 
nership have  no  implied  authority  to  become  parties  to 
negotiable  instruments,  and  to  bind  the  firm  thereby. 
The  authority  to  do  such  acts  must  in  such  cases  be 
either  expressly  given,  or  be  recognised  as  proper  and 
necessary,  or  in  the  usual  course  of  the  particular  busi- 
ness of  thdt  firm.^ 

^  103.  This  doctrine  of  the  common  law,  as  to  the 
general  right  and  authority  of  each  partner  to  bind 
the  firm,  and  act  for  the  firm  in  all  partnership  trans- 
actions, equally  applies  to  all  cases  of  partnership  in 
trade,  whether  the  partners  be  all  known,  or  some  be 
secret  or  dormant  partners.^    It  doubtless  has  its  foun- 


I  Ibid. 

9  Dormant  partners  are  bound  by  the  written  unsealed  contracts  of  the 
ostensible  partners,  as  mach  as  by  their  parol  contracts,  fint  not,  for 
technical  reasons,  by  their  sealed  contracts.    Beckham  v.  Drake,  9  Mees. 

6  Welsh.  79,  91,  92,  94,  overruling  the  case  of  Beckham  v.  Knight, 
4  Bing.  New  Cas.  SM3 ;  1  Mann.  &  Gr.  73a    See  also  Swan  v.  Steele, 

7  East,  R.  210;  Sandilands  v.  Marsh,  9  Bam.  &  Aid.  673;  U.  S. 
Bank  v.  Binney,  5  Mason,  R.  176;  S.C.  5  Peters,  R.590;  CoUyeron 
Partn.  B.  3,  ch.  1,  p.  259, 2d  edit  The  whole  doctrine  is  well  summed  up 
by  Mr.  Chief  Justice  Marshall,  in  the  case  of  Binney  v.  U.  S.  Bank,  5  Pe- 
ters, R.  529, 561,  where  he  states  the  reasons  of  the  general  rale,  and  the 
application  of  it  to  dormant  partnership.  Immediately  after  the  passage 
already  cited,  (ante,  §  102,  note),  he  added  as  follows ;  "  The  counsel  for 
the  plaintiff  in  error  supposes,  that  though  these  principles  may  be  appli- 
cable to  an  open  avowed  partnership,  they  are  inapplicable  to  one  that.is 
secret  Can  this  distinction  be  maintained  ?  If  it  could,  there  would  be 
a  difference  between  the  responsibility  of  a  dormant  partner,  and  one 
whose  name  was  to  the  articles.  But  their  responsibility,  in  all  partner- 
ship transactions,  is  admitted  to  be  the  same.  Those,  who  trade  with  a 
firm  on  the  credit  of  individuals,  whom  they  believe  to  be  members  of  it, 
take  upon  themselves  the  hazard,  that  their  belief  is  well  founded.    If  they 
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dation  in  common  convenience  and  puUic  policy  in  re- 
gard to  all  commercial  operations,  if  indeed  in  a  gen- 
eral view  it  might  not  be  deemed  almost  a  matter  of 
moral  necessity  in  the  enlarged  intercourse  and  trade  of 
modem  nations.  If  it  were  not  admitted,  then,  it  would 
be  necessary,  that  every  partner  should  expressly  agree 
to,  or  confirm  every  transaction  afiecting  the  partner* 
ship,  before  it  could  acquire  any  absolute  obligation, 
or  be  conclusive  upon  the  partnership.  The  absence, 
or  illness,  or  remote  residence,  of  a  single  partner  might 
greatly  delay  and  retard,  if  it  would  not  prostrate  the 
best  concerted  enterprise  or  bargain ;  and  before  any 


are  miataken,  they  must  submit  to  the  consequences  of  their  mistake ;  if 
their  belief  be  verified  hy  the  hd,  their  claims  on  the  partnerB,  who  were 
not  ostensible,  are  as  valid  as  on  those,  whp^e  names  are  in  the  firm.  This 
distinction  seems  to  be  founded  on  the  idea,  that,  if  partners  are  not  open- 
ly named,  the  resort  to  them  must  be  connected  with  some  knowledge  of 
the  secret  stipulations  between  the  partners,  which  may  be  inserted  in  the 
articles.  But  this  certainly  is  not  correct  The  responsibility  of  nnavow- 
ed  partners  depends  on  the  general  principles  of  commercial  law,  not  on 
the  particular  stipulation  of  the  articles.  It  has  been  supposed,  that  the 
principles  laid  down  in  the  third  instruction,  respecting  these  secret  re- 
strictions, are  inconsistent  with  the  opinion  declared  in  the  first;  that  in 
this  case,  where  the  articles  were  before  the  court,  the  question,  whether 
this  was  in  its  origin  a  secret  or  an  avowed  partnership,  had  become  unim- 
portant If  this  inconsistency  really  existed,  it  would  not  a^ct  the  law  of 
the  case ;  unless  the  judge  had  laid  down  principles,  in  the  one  or  the 
other  instruction,  which  might  afiect  the  party  injuriously.  But  it  does 
not  exist  The  two  instructions  were  given  on  different  views  of  the  sub- 
ject, and  apply  to  different  objects.  The  first  respected  the  parties  to  the 
firm,  and  their  liability,  whether  they  were  or  were  not  known,  as  members 
of  it;  the  last  applies  to  secret  restrictions  on  the  partners,  which  change 
the  power  held  out  to  the  world,  by  the  law  of  partnership.  The  meaning 
of  the  terms  <  secret  partnership^'  or  the  question,  whether  this  did  or  did 
not  come  within  the  definition  of  a  secret  partnership,  might  be  unimpor- 
tant; and  yet  the  question,  whether  a  private  agreement  between  theparfc- 
neri,  limiting  their  responsibility,  was  known  to  a  person  trusting  the  firm, 
might  be  very  important"  See  also  Watson  on  Partn.  ch.'  4,  p.  16S  to  p. 
174,  3d  edit;  Furze  o.  Sharwood,3  Adolp.  Sl  Ell.  New  R.  386»  417. 
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negotiation  could  be  coin[deted,  it  would-be  indis- 
pensable, that  the  other  contracting  party  should  first 
by  inquiry  ascertain,  who  all  the  parties  were  in  any 
particular  firm,  and  whether  they  had  all  deliberately  as- 
sented thereto.  The  arrangements  of  commerce,  which 
are  now  accomplished  in  a  single  hour  or  day,  might 
thus  require  whole  weeks,  or  even  months,  before 
they  could  be  matured  or  established.^  To  avoid  this 
difficulty,  the  common  law  has  adopted  a  very  satis- 
fectory,  and  at  the  same  time  a  very  £sicile  rule.  It 
decides,  that  in  the  absence  of  any  known,  control- 
ling stipulation  between  the  parties,  each  partner  shall 
be  deemed  invested  by  the  consent  of  all  of  them  with 
an  equal  and  complete  power  of  administration  of 
the  whde  partnership  property,  funds,  and  affairs. 
It  gives  to  all  and  each  of  the  partners,  what  the 
Roman  1^  allows  to  be  delegated  to  one  by  a  special 
authority,  the  entire  administration  of  all  the  partner- 
ship business,  and  thereby,  as  such  administrator, 
he  may  act  for  the  whole,  and  in  the  name  of  the 
whole.  Si  jdures  exerceanij  unum  autem  de  numero  suo 
magistrum  fecerintj  hujus  nomine  in  solidum  poterunt 
convemri.^ . 

^  104.  It  has,  theref(Mre,  been  well  remarked  by  a 
learned  writer,  that,  <^  Although  the  general  rule  of 
law  is,  that  no  one  is  liable  upon  any  contract,  except 
such  as  are  privy  to  it;  yet  this  is  not  contravened 
by  the  liability  of  partners,  as  they  may  be  imagined 
virtually  present  at,  and  sanctioning  the  procceedings, 
they  singly  enter  into  in  the  course  of  trade ;  or,  as 


^  Wataon  on  Partn.  ch.  4,  p.  166,  167,  2d  edit ;  Gow  on  Partn.  ch.  2, 
§  2,  p.  36, 37,  3d  edit ;  Collyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  128, 129. 
«  Dig.  Lib.  14,  tit  1, 1.  4,  §  1 ;  Civil  Code  of  Prance,  art.  1836, 1857. 
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each  is  vested  with  a  power,  enaUing  them  to  act  at 
once  as  principals,  and  as  the  authorized  agents  of 
their  copartners.  It  is  for  the  advantage  of  partners 
themselves,  that  they  are  thus  held  liable,  as  the 
credit  of  their  firm  in  the  mercantile  world  is  hereby 
greatly  enhanced,  and  a  vast  facility  is  given  to  all  their 
dealings ;  insomuch,  that  they,  may  reside  in  distant 
parts  of  the  country,  or  in  different  quarters  of  the 
globe.  A  due  regard  to  the  interests  of  strangers  is  at 
the  same  time  observed ;  for,  where  a  merchant  deals 
with  one  of  several  partners,  he  goes  upon  the  credit  of 
the  whole  partnership,  and  therefore  ought  to  have  his 
remedy,  against  all  the  individuals,  who  compose  it."  ^ 

^  106.  Whenever,  therefore,  credit  is  given  to  a 
firm,  within  the  scope  of  the  business  of  that  firm, 
whether  the  partnership  be  of  a  general  or  of  a  lim- 
ited nature,  it  will  bind  all  the  partners,  notwithstand- 
ing any  secret  reservations  between  them,  which  are 
unknown  to  those,  who  give  the  credit.  And  no 
subsequent  misapplication  of  the  fund  by  the  partner 
procuring  it,  to  which  the  creditor  is  not  a  party,  or 
privy,  will  exonerate  them  fix)m  liability.  Thus,  for 
example,  if  one  partner  should  borrow  money  on  the 
credit  of  the  firm,  which  he  should  subsequently  mis- 
apply to  his  own  private  purposes,  without  any  know- 
ledge or  connivance  on  the  part  of  the  lender,  the  firm 
would  be  bound  therefor.* 

^  106.  Nor  will  it  make  any  difference  in  cases  of 
this  sort,  as  to  third  persons,  whether  the  partnership 


I  Watson  on  Partn.  cb.  4,  p.  167, 168.  See  also  Gow  on  Partn.  ch.  2, 
§  2,  p.  36,  37, 3d  edit. 

9  U.  States  Bank  v.  Binney,  5  Mason,  R.  176, 187, 188 ;  Etheridge  v. 
Binney,  9  Pick.  R.  272,  274,  275 ;  Winship  v.  Bank  of  U.  States,  5  Pe- 
ters, R.  529. 
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is  carried  on  for  the  benefit  of  the  partners  themselves 
alone,  or  for  the  benefit  of  others,  who  are  the  cestuis 
que  Irustj  or  beneficiaries.  In  each  case  the  trustees  and 
the  cestuis  que  trusty  ox  beneficiaries,  will  be  equally 
bound  by  the  acts  of  a  single  partner,  and  equally  liable 
therefor  to  third  persons.^  The  same  rule  applies, 
whether  the  partnership  is  carried  on  in  a  firm  or  com- 
pany name,  or  in  the  name  of  one  partner  only.  If  in 
the  name  of  the  partner  only,  it  will,  however,  be  ne- 
cessary to  show,  that  the  transaction  was  in  the  busi- 
ness, or  upon  the  credit  of  the  partnership,  and  not  of 
that  partner  alone.^ 

^107.  The  like  rule  applies  to  other  acts,  done  by  any 
partner,  touching  the  partnership  business,  and  to  any 
acknowledgments,  representations,  declarations,  admis- 
sions, or  undertakings  of  any  partner  relating  there- 
to. Thus  the  representation  of  any  fact,  or  a  misrepre- 
sentation of  any  fact,  made  in  any  partnership  transac- 
tion, by  one  partner,  will  bind  the  firm.'    So,  the  ac- 


1  Collyer  on  Paitn.  B.  3,  ch.  1,  p.  260 ;  Thicknewe  v.  Bromilow,  2 
Ciomp.  &  Jerv.  428 ;  ClaveriDg  v.  Westley,  3  P.  WilL  429 ;  Furze  v. 
Sharwood,  2  Adolp.  &  Ell.  New  R.  388,  417, 418. 

>  Collyer  on  Partn.  B.  3,  ch.  1,  §  2.  p.  270  to  p.  277, 2d  edit ;  Baker  v. 
Charlton,  1  Peake,  R.  Ill ;  1  Montague  on  Partn.  p.  37,  note  (c) ;  2  Bell, 
Comm.  B.  7,  p.  615  to  p.  618,  5th  edit ;  Swan  v.  Steele,  7  East,  R.  210 ; 
U.  States  Bank  v.  Binney,  5  Maaon,  R.  176;  S.  C.  5  Peters,  R.  829; 
Etheridge  v.  Binney,  9  Pick.  R.  272 ;  Ex  parte  Bolitho,  Back's  Bank.  R. 
100  r  Sooth  Carolina  Bank  v.  Case,  8  B.  &  Ciesw.  427 ;  Manuf.  &  Mech. 
Bank  v.  Winship,  5  Pick.  R.  11 ;  Mifflin  v.  Smith,  17  Serg.  &  R.  165 ; 
Fane  v.  Sharwood,  2  Adolp.  &  Ell.  New  R.  388,  417,  418.  Thi9  last 
case  inyolved  the  same  point  as  was  decided  in  U.  S.  Bank  v.  Binney,  5 
Mason,  R.  176,  and  it  was  decided  the  same  way. 

3  Gow  on  Partn.  ch.  2,  §  2,  p.  55, 3d  edit ;  Id.  129, 130 ;  Rapp  v.  Lath- 
am, 2  Bam.  &  Aid.  795 ;  Collyer  on  Partn.  B.  3,  ch.  1,  §  4,  p.  290 ;  Id. 
§  5,  p.  296,  297,  296, 2d  edit ;  Lucas  v.  De  la  Cour,  1  Maule  d&  Selw.* 
250. 
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knowledgment  of  one  partner,  during  die  continuance 
of  the  partnership,  of  a  debt,  as  due  by  the  partnership, 
will  amount  to  a  promise,  binding  on  the  firm.  So,  the 
admission  of  any  fact,  by  one  partner,  material  as  evi- 
dence in  a  suit,  will  under  the  like  circumstances,  be 
deemed  die  admission  of  all  the  partners.  So,  a  part 
payment  of  a  debt  of  the  firm  by  one  partner  will  not 
only  extinguish  pro  tanto  the  partnership  debt,  but  will, 
under  the  like  circumstances,  operate  as  an  admission 
of  the  existence  of  the  reiudue  of  the  debt,  binding  on 
the  partnership.^  So,  the  acts  of  joint  proprietors  of 
stage  coaches,  in  relation  to  their  partnen^p  concerns, 
will  be  deemed  the  acts  of  all  of  them,  and  binding  on 
all.^  So,  notice  to  or  by  one  of  a  firm  is  denned  no- 
tice to  or  by  all  of  them.^ 

^  108.  The  principle  extends  fiiither,  so  as  to  bind 
the  firm  for  the  firauds  committed  by  one  partner  in 
the  course  of  the  transactions  and  business  of  the 
partnership,  even  when  the  other  partners  have  not 
the  slightest  connexion  with,  or  knowledge  of,  or 
participation  in  the  fraud;  for,  (as  has  been  justly 
observed,)  by  forming  the  connexion  of  partnership, 


1  Collyer  on  P&itn.  B.  3,  ch.  1,  §  4,  p.  382 to  p.  286, 290, 9d  edit;  Lttejr 
V.  McNeil,  4  Dowl.  &  Ryl.  7 ;  Pittam  v.  Foster,  1  B.  &  Cresw.  248 ; 
Burleigh  v.  Stott,  8  B.  &  Cresw.  96. — The  authorities  ue  all  agreed  oa 
this  point,  during  the  existence  of  the  partnership.  But,  whether  such 
an  acknowledgment  or  aSnussion,  or  promise,  or  payment  by  one  partner, 
after  the  dissolution  of  the  firm,  will  bind  the  others,  is  a  matter,  upon 
which  there  are  conflicting  anthorities;  and  the  point  will  be  hereafter 
discussed  in  another  connexion.  See  Bell  v.  Morrison,  I  Peters,  R.  351, 
373 ;  3  Kent,  Comm.  Lect  42,  p*  49,  50,  4th  edit ;  Whitcomb  v.  Whit- 
ing, 2  Doug.  R.  652 ;  Brisban  v.  Boyd,  4  Paige  R.  17. 

9  Collyer  on  Partn.  B.  3,  ck  1,  §  4,  p.  287, 288,  2d  edit;  Helsby  v. 
Mean,  5  B.  d&  Cresw.  504. 

3  Collyer  on  Partn.  B.  3  ch.  1,  §  4,  p.  290, 291, 292,  2d  edit;  BignoU 
V.  Waterhouse,  1  Maule  &  Selw.  249. 
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the  partners  declare  themsehes  to  the  world  sati^d 
with  the  good  l&ith  and  integrity  of  each  other,  and 
impliedly  undertake  to  be  responsiUe  for  what  they 
shaH  respectively  do  within  the  scope  of  the  partner- 
ship ccmcerns.^  Hence,  if  in  the  business  of  the 
partnership  money  is  received,  partly  by  one  of  the 
firm  and  partly  by  another,  to  be  laid  out  upon  a 
mortgage,  and  a  mortgage  is  forged  by  one  partner, 
without  the  knowledge  of  the  other,  the  innocent 
partner  will  be  liable  for  the  whole  money .^  So,  if 
representations  of  certain  facts,  as  existing,  are  frau-* 
dulendy  made  by  one  partner,  unknown  to  the  others, 
in  the  partnership  business,  and  the  facts  never  ex- 
isted, but  the  whole  statement  is  a  mere  fiction,  the 
firm  will  be  bound  to  the  same  extent,  as  if  it  were 
true,  and  the  facts  existed.'  This  whole  doctrine 
proceeds  upon  the  intelli^ble  ground,  that,  where 
one  of  t?(^  innocent  persons  must  sufifer  by  the  act 
of  a  third  person,  he  shall  suffer,  who  has  been  the 
cause  or  occasion  of  the  confidence  and  credit  reposed 
in  such  third  person. 

^  109.  The  French  law  has  adopted  a  rule  essen- 

.  tially  the  same,  as  that  of  the  common  law.     The 

administratimi  of  the  af&irs  of  the  partnership  noay 

be  delegated  or  entrusted  to  one  or  more  of  the  part- 


1  Gow  on  Partn.  ch.  2,  $  3,  p.  55 ;  Id.  ch.  4,  '§  1,  p.  146,  147,  148, 9d 
edit ;  CoUjer  on  Partn.  B.  3,  ch.  1,  §  5,  p.  293  to  p.  904, 2d  edit ;  Watson 
on  Partn.  ch.  4,  pi  175, 2d  edit 

3  Willett  9.  Chambers,  Cowp.  R.  814 ;  Stone  v.  Marsh,  1  Ryan  & 
Hood.  R.  364 ;  6  Barn.  &  Cresw.  561 ;  Hume  v.  BoUand,  1  Ryan  8c 
Mood.  371 ;  Keatin^^  o.  Marsh,  2  Clarke  &  Finell.  250;  Mannf.  &  Mech. 
Bank  V.  Gore,  15  Mass.  R.  75;  Boardman  v.  Gore,  15  Mass.  R.  331. 

'  Rapp  V,  Latham,  2  Bam.  &  Aid.  795 ;  Hume  v.  Bolland,  1  Ryan  & 
Mood.  371. 


172  PARTNERSHIP.  [CH.  ¥11. 

ners.^  But  in  the  absence  of  any  stipulation  to  this 
effect,  the  partners  are  deemed  to  have  given  recipro- 
cally to  each  other  the  power  of  administering  the  one 
for  the  other ;  and  what  each  one  does  is  valid  even  for 
the  share  of  his  partners,  without  his  having  obtained 
their  consent.^      In  these  respects  the  French  law 


1  Code  Civil  of  France,  art  1856, 1857 ;  Pothier,  de  Society  n.  66, 67, 
89,  90,  96,  98;  Pottiier  on  Oblig.  n.  83;  Code  of  Loaisiana  (of  1^ 
art  1841. 

9  Code  Civil  of  France,  art  1859 ;  Pothier,  de  Society,  n.  90  to  n.  100; 
Pothier  on  Oblig.  n.  83,  89. — Pothier  (on  Obligations,  n.  83)  has  expound- 
ed the  reason  of  this  doctrine  exactly  as  it  would  be  stated  at  the  common 
law.  ^  We  are  also  deemed  to  contract  by  the  ministry  of  our  partner^, 
when  they  contract,  or  are  regarded  as  contracting  for  the  affairs  of  the 
partnership.  For,  by  entering  into  the  partnership  with  them,  and  permit- 
ting them  to  transact  the  business  of  it,  we  are  deemed  to  have  adopted 
and  approved  beforehand  of  all  the  contracts,  which  they  may  make  for  the 
affairs  of  the  partnership,  as  if  we  had  contracted  jointly  with  them,  and  we 
have  acceded  beforehand  to  all  the  consequent  obligations.  A  partner  is 
deemed  to  contract  for  the  affiuis  of  the  partnership,  vrhenever  he  adds  to 
his  signture  the  words,  And  Company,  although  aherwards  the  contract 
does  not  turn  to  the  benefit  of  the  partnership.  For  instance,  if  he  borrows 
a  sum  of  money,  for  which  he  gives  a  note  with  the  words,  ^^rid  Compamfy 
added  to  his  signature,  although  he  has  employed  the  money  in  his  private 
affairs,  or  lost  it  at  play ;  he  is  still  deemed  to  have  contracted  for  the  af- 
fairs of  the  partnership,  and  consequently  obliges  his  partners  as  having 
borrowed  the  money  jointly  with  him,  and  as  having  contracted  by  his  mio- 
istiy. '  For  his  partners  must  take  the  consequence  of  having  entered  into 
their  engagement  with  such  a  person;  but  those,  who  contract  with  him, 
ought  not  to  be  deceived  and  suffer  by  his  want  of  fidelity.  The  signa- 
ture. And  Compcsny^  does  not,  however,  oblige  my  partners,  if  it  appears 
by  the  very  nature  of  the  contract,  that  it  does  not  concern  the  afikin  of 
the  partnership ;  as  if  I  put  that  signature  to  the  lease  belonging  to  my- 
self and  not  to  the  company.  When  the  partner  does  not  sign.  And  Com' 
pony,  he  is  deemed  to  have  only  contracted  for  his  own  private  afiain,  and 
does  not  bind  his  partners,  unless  the  creditor  shows  by  other  proof,  tnat  he 
contracted  in  the  name  of  the  partnership,  and  that  the  contract  actually 
related  to  the  partnership  affiurs.**  See  also  Stoiy  on  Agency,  §  124,  note 
(1),  and  Pothier  on  Oblig.  n.  447,  448 ;  Pothier,  de  Society,  n.  96.  Mr. 
Bell  in  his  learned  Commentaries  (3  Bell,  Comm.  B.  7,  p.  611,  5th  edit) 
has  made  some  very  appropriate  remarks  on  the  state  of  the  Roman  law. 
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dSiSkrs  (as  has  been  alreadj  suggested)  from  the  Ro- 
moD  law ;  fer  the  lattef  did  .not  ordinarily  clothe  ono 
partner  (any  more  than  any  other  agent)  with  tbo 
power  of  generally  administering  the  affidra  of  the 
partnerahipy  unless  it  was  especially  delegated  and 
eonjSded  to  him.  Under  other  circumstances,  each  one 


**  PartDerahip  is  thus  a  contract  involving  important  relations  to  the  pub*- 
lie,  as  well  as  to  the  eontracting  partners.  In  the  inftncy  of  trade  it  is 
IHtie  rofarded  or  ondontood ;  and  ao  {Nnoofs  periiaps  are  laore  decjaive  of 
thQ  low  state  of  mercantile  intercourse  in  Rome,  than  the  very  imperfect 
8ta.te  of  the  Roman  jurisprudence  with  respect  to  partnership.  In  the 
simple  vi»w  of  partnership  as  a  mere  society,  in  all  that  rektes  to  the 
•har«ft  of  parties  aooidentally  assoeiatod  as  jeial  piDprietors^  or  the  nile^ 
of  contribution  and  division  in  the  management  of  a  common  stock  or 
concern,  there  is  no  defbct  in  the  Roman  law.  But  the  subject  is  never 
contemplated  in  that  more  delicate  and  important  light,  whkh  presents 
for  decision  the  interest  and  dealings  of  the  company  with  third  parties, 
and  the  powers  of  partners  to  pledge  the  stock  and  credit  of  the  society 
with  the  individual  responsibility  of  the  partners.  In  modem  times^  the 
effect  of  this  contract,  in  its  relations  to  ^rd  parties,  are  by  far  the  most 
important  The  question  in  this  view  is,  not  what  share  or  profit,  or  what 
proportion  of  loss,  upon  a  common  stock,  each  partner  is  to  gain  or  to  suf- 
fer ;  but  what  are  the  rights  of  those,  who  deal  with  the  company,  in 
claiming  preferably  on  its  common  stock,  and  what  responsibility  is  under- 
taken by  the  several  partners  for  contracts  bond  fide  entered  into  by  third 
parties  ?  In  this  inquiry,  be  the  reciprocal  rights  and  liabilities  of  the 
partners  what  they  may  in  respect  to  each  other,  they  each,  in  their  rela- 
tion to  the  public,  hold  an  authority,  which  no  force  of  private  stipulation 
can  alter  or  restrain ;  and  by  means  of  which,  in  the  face  of  the  most  ex- 
press injunctions  or  prohibitions  of  tlieir  contract,  the  several  partners,  or 
even  those  perhaps,  who  may  long  have  left  the  partnership,  may,  by  the 
act  of  any  one  of  the  number,  be  made  responsible  to  third  parties  to  the 
whole  extent  of  their  private  fortune.  It  is  in  this  view  chiefly,  that  defi- 
nitions of  partnership  (which,  like  all  others,  are  proverbially  dangerous, 
seldom  useful,)  are  to  be  received  with  peculiar  caution,  if  borrowed  or 
derived  from  the  writings  of  the  civilians ;  who  neglect  almost  entirely  the 
implied  power  and  unlimited  mandate  of  the  partners  to  bind"  the  rest 
Even  in  the  writings  of  some  modem  lawyers,  this  limited  character  ap- 
pears in  their  definitions  of  partnership,  while  their  doctrine  extends  to 
consequences,  which  are  not  presented  'prominently  in  the  description.'' 
See  post^  note  (5),  of  this  section. 
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could  act  only  for  his  own  share,  and  so  bind  him- 
self.^ Nemo  ex  sodis  plus  parte  sud  potest  alienare^ 
etsi  totorum  banorum  sodi  sint.^  Item  magisbri  socie- 
tatum  pactum  et  prodesse  et  obesse  constat.^  Si  socius 
praprtam  pecuniam  mutuo  dedit,  omnino  creditam  [|»- 
cuniam']  facit,  licet  oEteri  dissenserint.  Quod,  si 
communem  [pecuniam^  numeravitj  rum  alias  creditam 
effidt,  nisi  cateri  quoque  consentiant ;  quia  suce  partis 
tantum  alienationem  habuit.^  This  delegation  of  the 
administration  of  the  partnership,  or  assent  to  any 
contract  made  by  one  partner,  need  not,  under  the 
Roman  law,  be  express;  but  might  be  implied  fix>m 
circumstances.  But  it  has  been  a  matter  of  no  small 
discussion  among  the  civilians,  what  circumstances 
were  sufficient  for  such  a  purpose.^ 


I  Pothier,  Pand.  Lib.  17,  tit  2,  n.  26  to  n.  29 ;  1  Domat,  B.  1,  tit  8,  §  4 
art  16 ;  Dig.  Lib.  17,  tit  2,  L  68 ;  Stoiy  on  Agency,  §  124,  note  (1);  Id. 
§  425, 426,  427 ;  ante,  §  102. 

8  Dig.  Lib.  17,  tit  2, 1.  68;  Polhier,  Pand.  Lib.  17,  tit  2,  n.  26, 27* 

3  Dig  Lib.  2,  tit  14, 1. 14 ;  Pothier,  Pand.  Lib.  2,  tit  14,  n.  46 ;  1  Doniat, 
B.  1,  tit  8,  §  4,  art  16 ;  Pothier,  de  Societe,  n.  89. 

4  Dig.  Lib.  12,  tit  1, 1. 16 ;  Pothier,  Pand.  Lib.  12,  tit  1,  n.  12;  1  Do- 
mat,  B.  1,  tit  8,  §  4,  art  16. 

s  Stoiy  on  Agency,  §  124,  n.  (1);  Pothier,  de  Society,  n.  96.  —  In  these 
respects  the  Roman  law  seems  to  have  followed  oat  its  own  doctrines 
respecting  the  rights,  duties,  and  obligations  of  principals  and  agents. 
The  following  statement  of  the  general  provisions  of  that  law  on  this 
subject  may  not  be  unacceptable.  By  the  Roman  law,  as  it  origi- 
nally stood,  the  principal  could  not  ordinarily  sue  or  be  sued  on  the 
contract  made  through  the  instrumentality  of  his  agent;  but  the  latter 
was  generally  treated  as  the  proper  and  sole  contracting  party.  This 
was  subsequently  altered  by  the  edicts  of  the  Pretor,  so  far  as  it  re- 
spected the  rights  of  third  persons  to  institute  suits  against  the  principal, 
in  cases  falling  within  the  reach  of  the  exercitorial  and  institorial  ao* 
tions.  But  the  exercitorial  action  did  not  lie  in  favor  of  the  owner  or 
employer  (exercitor)  against  the  other  contracting  party.  He  was  not, 
however,  without  a  remedy;  for,  if  there  was  a  contract  of  hire  with  the 
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§  110.  The  limitations  at  the  common  law,  upon 
this  authority  of  each  partner  to  bind  the  partnership, 
may  be  readily  deduced  from  what  has  been  already 


master,  the  owner  or  employer  might  lecover  the  hire  in  a  direct  action 
ez  locate ;  if  it  was  a  gratuitous  contract,  he  might  maintain  an  action 
ex  mandato.    So  the  digest  has  declared.    Bed  ex  contrario,  ezercenti 
navem  adversos  eos,  qui  cum  magistro  contrazerunt,  actio  non  poUicetur, 
quia  non  eodem  anzilio  indigebat;  sed  aut  ex  locate  cum  magistro,  si 
mercede  operam  ei  ezhibet ;  aut  si  gratuitam,  mandati  agere  potest    The 
instttoiial  action  was,  also,  in  its  terms  apparently  limited  to  suits  against 
the  principal     .£qnam  Pretori  visum  est,  sicut  comrooda  sentimus  ex 
acta  Institomm,  ita  etiam  obligari  nos  ex  contractibus  ipaorum  et  con- 
▼enirL    But  no  like  action  lay  against  the  other  contracting  by  (be  princi* 
paL    However,  he  was  not  without  remedy ;  since,  by  a  cession  of  the 
right  of  action  from  the  Institor,  he  might,  in  some  cases,  maintain  a  suit 
founded  thereon  against  the  other  party.    Sed  non  idem  ftcit  circa  eom, 
qui  Institorem  preposuit,  ut  experiri  possii     Sed,  si  quidem  servum 
pTopriumlnstitorem  habnit,  potest  esse  securus,  acquisitis  sibi  actionibus. 
Si  autem  vel  alienum  servum,  vel  etiam  hominem  liberum,  actione  defi- 
cieter.    Ipeum  tamen.  Institorem,  vel  Dominum  ejus  convenire  potent, 
vel  mandati,  vel  negotiorum  gestorum.    It  is  added ;  Marcellus  autem 
ai^  debere  dan  actionem  ei,  qui  Institorem  pnBposuit,  in  eos,  qui  com  eo 
contraxerint     And  Gaius  held,  that  the  principal  might  maintain  the 
suit,  if  he  could  not  otherwise  vindicate  his  right ;  £o  nomine,  quo  Insti* 
tor  contraxit,  si  mode  aliter  rem  suam  servare  non  potest    In  special 
cases,  also,  where  the  contract,  made  through  an  agent,  was  declared  to 
be  directly  obligatory  between  the  principal  and  the  other  contracting 
party,  (as,  for  example,  in  case  of  a  sale),  the  principal  might  maintain  a 
direct  action  thereon.    Thus,  the  Digest  puts  it ;  Si  Procurator  vendiderit, 
et  caverit  emptori ;  queretur,  an  Domino,  vel  adversus  Dominum  actio 
dari  debeat?    Et  Papinianus^  (Lib.  3,  Responsorum),  pntat,  cum  Domino 
ex  empto  agi  posse  utili  actione,  ad  exemplum  Institoriee   actionis  si 
mode  rem  vendendam  mandavit ;  ergo  et  per  contrarium,  dicendum  est, 
utilem  ex  empto  actionem  Domino  competere.    But,  except  in  these  and 
a  few  other  cases,  the  general  rule  seems  to  have  prevailed  in  the  Roman 
law,  that  reciprocal  actions  lay  in  cases  of  agency  only  between  the 
direct  and  immediate  parties  thereto.    The  modem  nations  of  continental 
Europe  seem,  with  great  wisdom,  to  have  adopted  the  general  doctrine 
of  allowing  reciprocal  actions  between  the  principal  and  the  other  con- 
tracting parties,  where  it  is  not  excluded  by  the  nature,  or  express  terms 
of  the  contract    The  rights  of  principals  against  third  persons,  arising 
from  the  acts  and  contracts  of  their  agents,  may  be  further  illustrated  by 
the  consideration  of  payments  made  to  or  by  the  latter.    And,  first,  in 
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Stated.  The  autbontjr  can  be  exeieised  oily  in  cases 
falliug  rnthiix  the  ordinary  bumoesa  and  tranaactians 
of  the  firm,  where  the  other  party  has  no  knowledge 
or  notice,  that  the  partner  is  acting  in  violation  of  his 
duties  and  obligations  to  the  firm,  or  for  purposes 
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relation  to  paymeots  made  to  agents.  Such  payments  are  good,  and 
obHgatory  upon  the  principal  in  an  cases,  where  the  agent  is  authorized 
to  receive  payment,  either  by  express  authority,  or  by  that  resulting  firom 
the  usage  of  trade,  or  from  the  particular  dealings  between  the  parties. 
In  such  cases,  the  maxim  of  the  Roman  Law  is  justly  applied ;  Quod 
jussu  alterius  solvitur,  pro  eo  est,  quasi  ipsi  solutum  esset  But,  the 
principal  may  intercept  such  payment,  by  giving  notice  to  the  debtor 
not  to  pay  to  the  agent,  before  the  money  is  paid ;  and,  in  such  a  case, 
if  the  agent  has  no  superior  right,  from  a  lien  or  otherwise,  any 
subsequent  payment,  made  to  the  agent,  win  be  invalid,  and  the  prinr 
cipal  may  recover  the  money  from  the  debtor.  Stoiy  on  Agency,  § 
4S5  to  429;  Id.  §  163,  261,  271.  See,  also,  on  this  subject,  Pothler 
on  Oblig.  n.  54  to  n.  84,  and  especially  n.  82,  83, 447,  448.  Pothier 
(n.  82)  says;  '*We  contract  throu^  the  ministry  of  another,  not 
only  when  a  person  merely  lends  us  his  ministry  by  contracting 
in  our  name  and  not  in  his  own,  as  when  we  contract  by  the  min- 
istry of  a  tutor,  curator,  agent,  &c.,  in  their  quality  as  such.  We  are 
also  deemed  to  contract  by  the  ministry  of  another,  though  he  contracts 
himself  in  his  own  name,  when  he  contracts  in  relation  to  the  affain, 
which  we  have  committed  to  his  management;  for  we  are  supposed  to 
have  adopted  and  approved,  beforehand,  of  all  the  contracts,  which  he 
may  make  respecting  the  afiairs  committed  to  him,  as  if  we  had  con- 
tracted ourselves,  and  are  held  to  have  acceded  to  all  the  obligations  re- 
sulting therefrom.  Upon  this  principle  is  founded  the  Actio  Exercitoria, 
which  those,  who  have  contracted  with  the  master  of  a  ship  for  matters 
relative  to  the  conduct  of  such  ship,  have  against  the  proprietor,  who  has 
appointed  the  master.  Upon  the  same  principle  is  founded  the  Actio  In- 
stitoria,  which  those,  who  have  contracted  with  the  manager  of  a  commer- 
cial concern,  or  a  manufactory,  have  against  the  employer  (le  commet- 
tant);  and  the  Actio  utilis  institoria,  which  relates  to  contracts  made  with 
a  manager,  of  any  other  kind.  Observe,  there  is  a  difference  between 
these  managers,  and  tutors,  curators,  syndics,  dLc.  When  these  managers 
contract,  they  contract  themselves,  and  enter  into  a  personal  obligation. 
Their  employers  are  only  regarded  as  accessary  to  their  contracts,  and  to 
the  obligations  resulting  from  them ;  whereas  the  others  do  not  contract 
themselves,  but  only  afford  their  ministry  in  contracting,  and  therefore  do 
not  oblige  themselves,  but  only  those  who  contract  by  their  ministry^'' 
See  ante,  note  (2)  of  this  section. 
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disapproved  of  by  the  finn,'  or  in  fraud  of  the  rights 
thereof^ 

^  111.  In  the  first  jdace,  the  authority,  to  be  validy 
must  be  exercised  in  cases  within  the  scope  of  the 
ordinary  business  and  transactions  of  the  firm.^ 
Thus,  for  example,  in  cases  of  factorage,  it  is  a  com- 
mon, although  not  an  invariable  usage,  to  guaranty  the 
solvency  of  the  purchasers  on  sales  made  by  the  factor, 
and   to  receive    therefor  a/ commission  del  credere ; 

m 

and  this  would  be  deemed  an  authority  within  the 
scope  of  a  partnership,  formed  for  factorage  purposes, 
although  it  could  not  be  shown,  that  the  partners  had 
stipulated  for  that  power  in  their  articles  of  part- 
nership, or  even  if  they  had  excluded  it  by  such 
articles,  if  it  was  unknown  to  the  principal,  for 
wh<Hn  they  were  dealing.^  So,  it  is  the  common 
course  of  business  for  persons  engaged  in  the 
purchase  and  sale  of  horses,  to  give  a  warranty  on 
sales  made  by  them ;  and  therefore  a  warranty,  made 
in  the  course  of  such  business  by  one  partner,  would 
bind  the  partnership,  notwithstanding  the  articles 
prohibited  such  warranty,  if  the  purchaser  were  un- 
acquainted therewith.^  On  the  other  hand,  where  it 
is  not  the  common  course  of  the  business,  in  which  a 
partnership  is  engaged,  to  give  letters  of  guaranty  or 
of  credit,  if  one  partner  shoulih^^e  such  a  letter  of 


I  CoUjer  on  Partn.  B.  3,  ch.  1,  p.  259  to  p.  383^  2d  edit ;  Story  on  Agen- 
cy, §  135;  Ez  parte  Agace,  2  Cox,  R.  312;  Watson  on  Partn.  ch.  4,  p. 
180, 2d  edit ;  Farnir  v.  Hutchinson,  9  Adolp.  &  Ellia.  641. 

s  Watson  on  Partn.  ch.  4,  p.  180, 194, 2d  edit ;  Sandilands  v.  Marsh, 
dBarn.  Sl  Aid.  677,  679. 

'  See  Sandilands  v.  Marsh,  2  Bam.  Sl  Aid.  678 ;  Collyer  on  PartD.  B. 
3^  ch.  1,  §  3,  p.  279,  %0,  281 ;  Hope  v.  Oust,  1  East,  R.  48;  Ex  parte 
Nolte,  2  Glyn  &  Jam.  30a 

4  Ck>llyer  on  Partn.  B.  3»  ch.  1,  §  260 ;  Sandilands  v.  Marsh,  2  Bam.  & 
Aid.  679,  per  Abbott,  C  J. 
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guaranty  or  credit,  it  would  not  be  binding  on  the  firm, 
although  given  in  the  name  thereof.^ 

^  112.  For  the  like  reason,  if  one  partner  should 
in  the  name  of  the  firm  make  purchases  of  gooda^ 
not  connected  with  the  known  business  of  the  firm, 
such  purchases  would  not  bind  the  partnership.  Thus, 
for  example,  if  a  partnership  is  engaged  in  the  mere 
business  of  selling  dry  goods  by  wholesale  or  retail, 
unconnected  with  nayigation,  a  purchase  of  a  ship 
by  one  partner,  in  the  name  of  the  firm,  would  not  be 
binding  on  the  other  partners,  unless  they  should  as* 
sent  thereto.  So,  if  persona  are  engaged  in  the 
mere  business  of  tallow  chandlers  as  partners,  a  pur- 
chase of  a  cargo  of  flour,  or  of  pepper,  or  of  cofiee,  or 
of  other  things  by  one  partner,  wholly  beside  the  busi- 
ness of  the  firm,  would  not  bind  the  other  partners. 
But  if  the  articles  were  such,  as  might  be  apjdied  or 
called  for  in  the  ordinary  course  of  dieir  business,  the 
purchase  of  such  articles  would  bind  the  firm,  even 
though  they  were  unnecessary  at  the  tfane,  or  were 
bought  contrary  to  the  private  stipulations  between 
the  partners,  or  were  not  designed  to  be  used  in  the 
partnership  at  all,  if  the  vendor  were  not  acquainted 
with  the  facts. 

^  113.  The  real  difficulty  in  many  cases  of  this 
sort  is  to  ascertain,  what  contracts,  engagements,  and 
acts  are  properly  to  be  deemed  within  the  scope  of 
the  particular  partnership  trade  or  business ;  for  these 
are  not  exacdy  the  same  in  all  sorts  of  trade  or  busi- 
ness. On  the  contrary,  in  many  cases,  rights,  powers, 
and  authorities   over    the    partnership    property  and 


1  Collyer  on  Partn.  B.  3,  cb.  1,  §  3,  p.  279,  SSOji  Hope  v«  Civm  1  ^B$k, 
&,  48 ;  Duncta  «.  Lowodeii  9  Caio^  R.  479. 
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partnership  concems  exist  either  by  usage,  or  by  gen- 
eral understanding,  or  by  Datural  imjdication,  which 
are  wholly  unknown  in  others.  To  answer  the  inquiry, 
then,  satisfactorily,  it  is  not  enough  to  show,  that  in 
other  traces  or  other  business,  certain  rights,  powers, 
and  authorities  are  incident  thereto,  and  may  be  law- 
fully exerq||ed  by  each  of  the  partners ;  but  we  must 
aee,  that  tnfey  appropriately  belong  to,  or  are,  by 
usage  KX  otherwise,  implied  or  incidental  to  the  par- 
ticular trade  or  business,  in  which  the  partnership  is 
engaged.* ' 

^  114.  Haying  enumerated  some  of  the  general 
powers  andv^uthorities,  which  ordinarily  belong  to 
partnerships,  and  the  general  limitations  thereof,  (a 
subject  which  will  more  fiiUy  occur  hereafter  in  other 
conne^dons,)  •  it  may  be  proper  here  to  state,  in  fur- 
ther illustration  of  the  foregoing  remarks,  what  pow- 
ers and  authorities  are  not  ordinarily  deemed  to  be 
within  the  scope  of  partnerships,  and  which  therefore 
require  some  special  delegation  or  solemn  instrument 
to  confer  them.  And,  in  the  first  place,  it  may  be 
laid  down  as  a  generally  recognised  principle,  that 
one  partner  has  no  power  or  authority  to  submit  or  re- 
fer to  arbitration  any  matters  whatsoever,  concerning 
or  arising  out  of  the  partnership  business.^    The  rea- 


1  Dickinson  v.  Valpy,  10  Barn.  ^  Cresw.  128. 

*  Com.  Dig.  ArhiSroaneidy  D.  3;  2  Bell,  ConDm.'B.  7,  p.  618,  5th  edit ; 
Stead  V,  Salt,  3  Bing.  R.  101 ;  Adams  v.  Bankart,  1  Cromp.  Mees.  &  Ros. 
681 ;  Karthaas  v,  Ferrer,  1  Peters,  R.  222,  228 ;  Strangford  v.  Green,  2 
Mod.  R.228;  Buchanan  v.  Curry,  19  John.  R.  137 ;  3  Kent,  Comm.  Lect 
43,  p.  49,  4th  edit ;  Ersk.  Inst  B.  3,  tit  3,  §  23.  —  In  Pennsylvania  and 
Kentucky  a  difierent  doctrine  is  established ;  that  one  partner  may  by  an 
unsealed  instrument  refer  any  partnership  matter  to  arbitration,  which  will 
bind  the  partnership.  Taylor  v.  CoryeU,  12  Serg.  &  R.  243 ;  Southard  T.  * 
Steele,  3  Munroe,  R.  433.  See  Catlin  v.  Evans,  1  Dev.  ^  Batt  284 ;  per 
Ld.  Abinger  in  Cleworth  «.  Pickfoid,  7  Mees.  &  Wels.  314, 321. 
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SOD  assigned  is,  that  it  is  not  within  the  scope  of  the  or- 
dinary business,  or  of  the  powers  or  authorities  neces- 
sary or  proper  to  carry  on  the  business  of  the  part- 
nership.^ Another  reason  is,  that  the  award  may 
call  upon  the  partners  to  do  acts,  which  they  might  not 
otherwise  be  compellable  to  perform.^  But  the  sound- 
est reas(»  seems  to  be,  that,  as  it  takes  away  the  sub- 
ject matter  frwn  the  ordinary  cognizance  of  the  estab- 
lished Courts  of  justice,  which  have  the  best  means  to 
uiTestigate  the  merits  of  the  case  by  proper  legal  proo& 
and  testimony,  and  the  means  of  arbitrators  to  ac- 
complish the  same  purposes  are  very  narrow,  and  often 
wholly  inadequate,  it  ought  not  to  be  presumed,  that 
the  partners  mean  to  waive  their  ordinary  legal  rights 
and  remedies,  unless  there  be  some  speoal  delegation 
of  authority  to  that  eflfect,  either  formal  or  informal.^ 


1  Ibid. 

s  Gow  on  PaitiLcb.  3,  §  9,  p.  66;  Adams  v.  Bankart,  1  Cromp.  Mees. 
^Ro9C.6d. 

3  See  Adams  «.  Bankart,  1  Cromp.  Mees.  &  Rose.  681 ;  Braen  v.  Mar- 
quand,  17  John.  R.  58;  3  Kent,  Comm.  Lect  43,  p.  44,  4th  edit  — Mr. 
Gow  in  .the  Supplement  to  his  Tteatise  on  Partnership,  London,  1841,  eh. 
9, §  %  p.  17,  says;  <*In  the  case  of  Boyd  v.  Emmerson,  (2  Adolp.  Si  Ellis, 
184),  one  question  was,  whether  a  partner  could  bind  his  copartners  by  a 
parol  submission  to.  arbitration  ?    But  the  case  bein^  disposed  of  on  other 
points,  it  became  unnecessary  to  decide  that  question.    However,  Sir  F. 
Pollock,  who  had  to  maintain  the  affirmative,  in  the  course  of  his  argu- 
ment observed,  that  the  point  might  be  considered  as  res  integra,  and 
admitted  that* one  partner  cannot  bind  another  in  a  matter  of  arbitiation, 
where  the  submission  is  by  deed ;  because,  in  general,  he  cannot  bind 
his  partner  by  .any  deed,  (Harrison  v,  Jackson,  7  T.  R.  207).    But  it  does 
not  follow  that  one  of  several  persons,  who  are  general  partners,  cannot 
in  any  way  bind  the  rest  by  a  submission  to  arbitration,  upon  a  specific 
matter  of  partnership  right    One  partner  may  bring,  or  settle  an  action 
on  behalf  of  the  rest,  (Fumival  v.  Weston,  7  B.  Moore,  356;  Harwood 
and  othon  v.  Edwards,  Gow  on  Partn.  65,  note  (g),  3d  edit) ;  why  may  he 
not  enter  into  an  agreement  to  refer  the  subject-matter  ?    And  if  so,  why 
may  not  one  agree,  on  behalf  of  the  rest,  to  be  governed  by  an  opinion, 
In  which  both  they  and  the  opposite  party  may  confide  ?    In  Strangford 
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§  116.  Itmaj  not  perhaps  seem  verj  easy  to  see, 
since  one  partner  alone  may  release,  or  even  com- 
pound, or  compromise  a  partnership  debt,^  in  what 
essential  respect  the  latter  power  differs  from  that, 
which  respects  a  submission  to  arbitration*  A  release 
by  one  partner  certainly  binds  all  the  partners,  as  in- 
deed a  receipt  for  the  debt  would  ;  because,  as  a  debt- 
or may  lawfully  pay  his  debt  to  one  of  them,  he  ought 
also  to  be  aUe  to  obtain  a  discharge  upon  due  pay- 
ment' There  is  anoth^  technical  reascm,  applica* 
Ue  to  such  a  case ;  which  is,  that  the  release  certain* 


o.  Green,  (3  Mod.  338),  the  submisaion  appears  to  have  been  by  arbitration 
bond,  and  therefore  the  partner  coold  not  be  boand.  In  Stead  v.  Salt,  (3 
Bingh.  101)^  the  parties  were  not  paitnert  fenerally,  bofc  only  in  the  deal- 
inga,  to  which  the  award  related ;  the  matter  wat  twice  referred.  In  the 
first  instance,  four  partners  signed  the  agreement  of  reference ;  the  arbi- 
tratioo  went  ofl^  and  the  new  agreement  was  signed  by  three  only.  In 
the  ahseoce  of  any  explanation,  it  wis  leaaonable  U>  soppoee,  that  if  both 
agreements  were  signed  by  the  authority  of  all  the  partners,  the  second 
would  have  been  executed  by  the  same  number  as  the  first.  The  passage 
cited  in  that  case,  from  Com.  Dig.  (Ariiirament  D.  2),  from  which  it  was 
implied,  that  a  partner  cannot  bind  his  oopaitner,  probably  refers  to  enb- 
missioM  by  deed.  There  is  no  ground  in  reason  for  sajring,  that,  in  the 
caaejof  a  general  partnership  in  a  banking  firm,  one  partner  cannot  submit, 
on  behalf  of  all,  to  such  a  mode  of  settling  a  dispute  upon  a  partnership 
concern  as  was  adopted  here.  Suppose  the  question  had  been  a  practical 
one,  as  to  something  to  be  done  in  die  course  of  busines,  might  not  a  part- 
ner have  agreed  to  take  the  judgment  of  an  experienced  penon,  as  a  Cus- 
tom-house officer,  a  dock-master,  or  an  eminent  merchant?  And  if  so, 
why  not  the  opinion  of  counsel  in  the  present  case?  To  hold,  that  the 
opinioa  could  not  be  so  taken,  would  throw  great  impediments  m  the  way 
of  a  vary  common,  nsefiil,  and  economical  mode  of  settling  such  disputes." 
Seepe0t,$199,Bole(I). 

1  See  Gow  on  Partn.  ch.  3,  $  9,  p.  61, 3d  edit,  and  Ellison  v.  Darell, 
there  cited ;  Metcalf  v.  Rycroft,  6  H.  &  Selw.  75 ;  Collyer  on  Psitn.  B. 
3,  ch.  3,  §  ],  p.  311,813, 3d  edit 

s  Stead  v.  Salt,  3  Bing.  R.  101 ;  Collyer  on  Parto.  B.  3,  ch.  3,  $  1,  p. 
913, 314 ;  Id.  B.  3,  ch.  4,  $  3,  p.  42X2,  453;  Id.B.3,  ch. 5,  §  5,  p.  485, 3d 
edit;  Pienon  v.  Hooker, 8  John.  R.  68;  Watson  on  Partn.  ch.  4,  p.  335^ 
3d  edit ;  Sloiy  on  Agency,  §  49. 

Partn.  16 
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ly  operates  as  against  the  partner  himself ;  and  if  so, 
since  no  suit  could  he  iHXHight  for  the  deht,  without 
uniting  him  as  a  plaintiff,  the  release  of  one  plaintiff 
would  necessarily  bar  the  action  as  to  the  others.^ 
The  compromise  of  a  debt,  by  taking  less  than  its 
nominal  amount,  seems  to  be  an  incident  to  the  collec- 
tion of  the  debt,  and  jnay  fairly,  therefore,  be  deemed 
within  the  discretion  con&led  to  each  partner ;  and  in- 
deed in  practice  it  is  so  ordinarily  treated.  These 
cases,  therefore,  seem  clearly  distinguishable  from  that 
of  a  submission  to  arbitration,  since  they  steer  wide  of 
the  objections,  which  have  been  already  mentioned,  as 
applicable  to  the  latter. 

^116.  The  Roman  law  coincides  in  many  respects 
with  ours  on  this  subject.  It  admits  a  release  or 
discharge  by  one  joint  creditor  to  the  debtor,  or  a 
release  or  discharge  to  one  joint  debtor  by  the  cred- 
itor, to  be  an  extinguishment  of  the  entire  contract. 
Cum  duo  eandem  pecuniam  aut  promiserini^  aut  stipu- 
lati  sunt,  ipso  jure  et  singuli  in  solidum  dehenlur^  et 
singuli  debent.  Ideoque  petitione  Mceptilatione  umW 
iota  soltntur  obligatio.^    And  yet  by  the  Roman  law  it 


1  See  Adams  v.  Bankart,  1  Cromp.  Mees.  &  Rose.  681 ;  Watson  on 
Paitn.  cb.  4,  p.  222, 2d  edit ;  Colly er  on  Partn.  B.  3,  cL  2,  §  1,  p.  311, 313, 
2d  edit ;  Hawkshaw  v.  Parkins,  2  Swanst  R.  542 ;  Halsey  v.  Whitney, 
4  Mason,  R.  206;  Pierson  v.  Hooper,  3  John.  R.  68;  Bulkley  v.  Dayton, 
14  John.  R.  387 ;  Bruen  v.  Marquand,  17  John.  R.  58 ;  Ruddock's  Case, 
6  Co.  R.  25  a ;  Salmon  v.  Davis,  4  Binn.  R,  375 ;  Napier  v.  Rapelie,  9 
Wend.  R.  120.  —  But  although  one  partner  may  release  a  debt  of  the  part- 
nership in  his  own  name  alone ;  yet,  if  he  enters  into  a  covenant  in  his 
own  name  with  a  debtor  of  the  partnership,  not  to  sue  him  therefor,  that  is 
no  release  of  the  debt ;  and  will  not  prevent  a  suit  from  being  maintained 
by  a  partner,  in  the  names  of  all  the  partners  for  the  debt  The  remedy 
for  the  debtor  in  such  a  case  is  by  a  suit  against  that  partner  for  breach  of 
his  covenant  Walmsey  o.  Cooper,  3  Perr.  ^  Dav.  R.  149 ;  S.  C.  11 
Adolp.  ^  Ellis,  216;  post,  $  323, 324. 

SDig.Lib.45,tit2,L2. 
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is  not  competent  for  one  of  two  creditors,  or  for  one 
of  two  partners,  to  compromise  a  suit,  or  to  submit 
a  controversy  touching  their  joint  demands  to  arbitra- 
tion, without  the  consent  of  both ;  for  in  such  a  case 
each  can  act  only  as  the  agent  of  the  other ;  and  a 
general  authority  is  not  deemed  to  include  such  a 
right.  Mandate  generali  turn  contineri  etiam  Transac- 
iUmemj  decidendi  causd  interpasitam.^  The  same  doc- 
trine is  fiilly  recognised  in  the  law  of  France,^  and 
probably  in  that  of  many  other  nations  of  continental 
Europe. 

^117.  In  the  next  place  it  is  a  general  rule  of  the 
common  law,  that  one  partner,  from  that  mere  rela- 
tion, cannot  bind  the  others  by  a  deed  or  instrument  un- 
der seal,,  either  for  a  debt  or  any  other  oUigation,  even 
when  contracted  in  the  course  of  their  commercial 
dealings  and  business,  and  within  the  scope  thereof; 
unless  indeed  the  authority  be  ex[Hressly  given  under 
the  seals  of  the  other  partners,  and  include  the  very 
act  done  under  seal.^  The  reason  of  this  rule  seems 
to  be  purely  technical ;  and  has  its  origin  in  the  general 
doctrine  of  agency  at  the  common  law ;  where  it  is 
held,  that  an  agent  or  attorney  cannot  execute  a 
deed  or  sealed  instrument,  in  the  name  of  his  principal, 
so  as  to  bind  him  thereby,  as  the  proper  party  thereto, 
unless  the  authority  is  conferred  upon  him  by  an  in- 
strument of  equal  dignity  and  solemnity,  that  is,  by  one* 


1  Dig^Sib.  3,  tit  3»  L60;  Domat,  B.  I,  tit  15,  §3,  art.  11. 

9  Pothier,  de  Society,  n.  68. 

3  Watson  on  Partn.  oh.  4,  p.  218  to  p.  322, 2d  edit ;  Collyer  on  Partn. 
B.  3, ch. 2,  §  1,  p. 908  to  p.  312,  2d  edit;  Gow  on  Parta  ch.  2,  §2,  p.  57 
to  p.  60,  3d  edit ;  3Kent,Corom.  Lect  43,  p.  47,  48, 49, 4th  edit ;  Story 
on  Agency,  §  49, 50,  51  ;  Dickenon  v.  Wheeler,  1  Humph.  R.  51 ;  Na- 
pier V.  Catron,  2  Humi^  R.534;  HcNangfaten  v.  Partridge,  11  Ohio 
(Stanton)  Rep^  223. 
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under  seaL^  And  yet  the  conunon  law  does  not  seem 
in  all  cases  to  follow  out  its  own  principle ;  for  it  is  not 
required  to  execute  any  instrument  or  writing,  not  un^ 
der  seal,  that  the  authority  to  an  agent,  or  attorney,  or 
partner,  should  be  in  writing.  It  may  be  by  parol,  or 
even  be  implied  from  circumstances.^  Ordinarily,  also, 
the  dissolution  of  a  contract  is  required  by  the  common 
law  to  be  by  an  instrument  of  the  same  dignity  and 
solemnity,  as  that,  by  which  it  is  created.'  Eodem 
modoy  quo  oritur ^  eodem  modo  dissolvitur^ 

^118.  The  Roman  law  seems  to  have  acted  upon 
one  uniform  principle,  if  not  in  the  formation  of  con- 
tracts, at  least  in  the  dissolution  of  contracts ;  that  is 
to  say,  that  they  might  and  ought  to  be  dissolved  in 
the  same  mode,  in  which  they  were  created.  Nihil 
tarn  naturale  est^  quam  eo  genere  quidque  dissoherey 
quo  coUtgcUum  est.  Idea  verborum  obligatio  verbis 
tollitur;  nudi  consensus  obligatio  canlrario  consensu 
dissohitwr.^  Again;  Prout  quidque  contmctum  esty 
ita  et  solvi  debet ;  ut  cum  re  conlraxerimusj  re  sohn 
debet.^  And  again;  Et  cum  verbis  aliquid  contraxi^ 
musy  vd  re,  vel  verbisy  obligatio  solvi  debeat ;  verbisy 
veluii  cum  accq^m  promissori  fit ;   rcy  veluti  cum 


1  Story  on  Agency,  §  49;  Co.  Litt  48,  b.  Harg.  Note  2;  Harrison  v. 
Jackson,  7  Term.  R.  203 ;  Paley  on  Agency,  by  Lloyd,  157, 158 ;  9  Kent} 
Comm.  Lect  41,  p.  613,  4th  edit.  |  Id  Lect  43,  p*  47, 48, 4th  edit ;  Gieen 
V.  Beales,  2  Caines,  R.  254 ;  Clement  v.  Brush,  3  John.  Caa.  180 ;  Skin- 
ner V.  Dayton,  19  John.  R.  513;  Berkeley  v.  Hardy,  5  B.  &  Cresw.  355; 
Govt  on  Partn.  ch.  3,  §  2,  p.  58, 59,  60,  3d  edit;  U.  States  v.  A«dey,  3 
Wash.  Cir.  R.  50a 

A  Story  on  Agency,  §  50,  51;  Coles  v.  Treoothick,  9  V«.  950;  3 
Kent,  Comm.  Lect  41,  p.  613,  614,  4th  edit 

3  Story  on  Agency,  §  49. 

4  Bacon's  Abridg.  Release,  A. ;  Neal  v.  Sheaffield,  Cro.  Jao,  254» 
&  Dig.  Lib.  50,  tit  17, 1. 35;  Pothier,  Oblig.  n.  571  to  n.  580. 

«  Dig.  Lib.  46,  tit  3, 1. 80 ;  Pothier,  Pand.  Lib.  58,  tit  17,  b.  1888. 
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solvit^  quod  promisit ;  JEquCj  cum  empUo^  tel  venditioj 
vel  locatio  cantracia  est ;  guoniam  consensu  nudo  con- 
irahi  potest^  etiam  dissensu  contrario  dissdvi  potest} 
But  a  distinction  was  taken  in  the  Roman  law  be- 
tween mere  consensual  contracts,  and  other  civil  ob- 
ligations, which  resulted  from  real  contracts  or  stipula- 
tioos  under  that  law.  The  former  might  be  discharged 
by  a  simple  agreement;  but 'to  discharge  the  latter, 
pleno  jurCj  it  was  necessary  for  the  act  to  be  done  by 
the  formality  of  an  acceptilation.^ 


1  Dig.  Ldb.  46,  tit  3, 1.  80. 

9  Inst  Lib.  3,  tit  30,  §  1, 2. — Potbier  has  expounded  this  doctrine  in 
his  Treatise  on  Obligations,  n.  571,  and  says;  ''According  to  the 
principles  of  the  Roman  law,  there  was  a  difference  between  civil  obli- 
gations resulting  from  consensual  contracts,  which  were  contracted  by 
the  mere  consent  of  the  parties,  and  other  civil  obligations,  which  re- 
sulted from  real  contracts,  or  from  stipulations.  With  respect  to  those 
contracted  by  the  consent  of  the  parties,  the  release  might  be  made  by 
a  simple  agreement,  by  which  the-  creditor  agreed  with  the  debtor  to 
hold  him  acquitted,  and  such  agreement  extinguished  the  obligation 
pleno  jure.  With  respect  to  other  civil  obligations,  for  the  release  to 
extinguish  the  obligation  pleno  jure,  it  was  necessaiy  to  have  recourse 
to  the  ibrmality  of  an  acceptilation,  either  simple,  if  the  obligation  re- 
sulted from  a  stipulation,  or  Aquilian,  if  from  a  real  contract  A  simple 
agreement  by  the  creditor  to  acquit  the  debtor,  did  not  extinguish  such 
obligations  pleno  jure ;  but  only  gave  the  debtor  an  exception,  or  fin  de 
non  re^oir,  against  the  action  of  the  creditor,  demanding  the  payment 
of  the  debt,  contrary  to  the  faith  of  the  agreement  This  distinction  and 
these  subtilties  are  not  admitted  in  the  law  of  France,  in  which  we  have 
no  each  form  as  an  acceptilation  ;  and  all  debts,  of  whatever  kind,  and 
in  whatever  manner  contracted,  are  extinguished,  pleno  jure,  by  a  simple 
agreement  of  release  between  the  creditor  and  debtor,  provided  the 
creditor  \a  capable  of  disposing  of  his  property,  and  the  debtor  is  not  a 
person,  to  whom  the  creditor  is  prohibited  by  law  from  making  a  donation. 
Therefore  all  that  js  said  in  the  title,  fL  de  Accept  concerning  the  form 
of  an  acceptilation,  and  particularly  that  acceptilation  cannot  be  made 
under  a  condition,  (L.  4.  ff.  de  Acceptil.)  has  no  application  in  the  law  of 
France.  With  us  there  is  nothing  to  prevent  the  creditor  making  the 
release  of  the  debt  depend  upon  a  condition,  and  the  effect  of  such  a 
release  is  to  render  the  debt  conditional,  the  same  as  if  it  had  been  con- 
tracted under  the  opposite  condition  to  that  of  the  release." 

16* 
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§  119.  Upon  the  ground  of  the  general  principle 
of  the  common  law,  it  has  been  held^  that  a  bond, 
signed  by  one  partner  in  the  course  of  the  partner- 
ship business,"*  without  an  authority  under  seal,  binds 
only  the  partner,  who  signs  and  seals  it,  although  it  is 
signed  and  sealed  in  the  name  of  die  firm.^  Thus,  a 
bond,  given  in  the  name  of  the  firm  at  the  custom 
house,  for  the  payment  of  the  duties  on  goods  im- 
ported for  and  belonging  to  the  partnership,  will  not 
bind  the  partnership,  but  only  the  partner  signing  and 
sealing  the  same.^  A  fortiori^  if  a  deed  be  made  by  cme 
partner  in  the  name  of  the  firm,  conveying  away 
the  real  estate  of  the  firm,  it  will  be  invalid  to  con- 
vey the  title  of  the  other  partners,  since  the  law  re- 


1  In  Harrison  i».  Jackson,  7  Tenn.  R.  S03,  906^  Lord  Kenyan  «id; 
*^  The  law  of  meiehantB  is  part  of  tlM  law  of  the  land ;  andin  mereaatila 
Innaactiona,  in  drawing  and  accepting  bilk  of  eKchaogo^  it  never  was 
doubted,  but  that  one  partner  miglit  bind  the  rait  But  tbe  power  of 
binding  each  other  by  deed  is  now  for  the  first  tiBse  insieted  on,  except 
in  the  nisi-prius  case  citedt  the  facts  of  which  are  not  suflSeiently  disclofled 
to  enable  me  to  judge  of  its  propriety.  Then  it  was  said,,  that,  if  this 
partnership  were  constitated  by  writing  under  seal,  that  gave  anthority 
to  each  to  bind  the  others  by  deed.  But  I  deny  that  OQ»eq[uence,  just 
as  positively  as  the  former ;  for  a  general  partnership  agreement,  dKragk 
under  seal,  does  not  authorize  the  partners  to  execute  deeds  fbr  each 
other,  unless  a  particular  power  be  given  Ibr  that  purpose,  lliis  would 
be  a  most  alarming  doctrine  to  hxM  oot  to  the  aeroantile  worid ;  if  one 
partner  could  bind  the  others  by  soch  a  deed  as  the  present,  it  would 
extend  to  the  case  of  mortgages,  and  would  enable  a  partner  to  give  to 
a  favorite  creditor  a  real  lien  on  tlie  estates  of  the  other  partners.*  See 
3  Kent,  Comm.  Lect  43,  p.  47, 48, 4th  edit 

9  Metcalf  V.  Rycroft,  6  Maule  6u  Selw.75;  Etlict  «.  Davis, S Bos.  A; 
PulL  338 ;  Hawkshaw  v.  Parkins,  2  SwaneL  R.  543;  HarrisoB  o.  Jatf^son, 
7  Term.  R.  207 ;  Skinner  v.  Dayton,  19  John.  R.  5ia— To  cure  thSe 
very  difficuUy,  Congress  have  been  compelled  to  pass  aa  sot,  providing, 
diat  such  a  bond  given  and  sealed  in  the  name  of  the  firm,  or  partners, 
under  his  seal,  (see  Hawkahavr  «.  Parkins,  9  Swanst  R.  544,)  shall  be 
binding  on  all  of  them.  Act  of  Congress  of  1  March,  1893,  ch.  149, 
$25. 
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quires,  that  every  conveyance  of  real  estate  should 
be  hy  the  deed  of  the  party  himself,  who  possesses  the 
tide ;  and  another  person  cannot  convey  it  in  his  name, 
except  by  an  authcnity  under  seal. 

^  120.  This  doctrine  seems  peculiar  to  the  conmion 
law ;  and,  as  has  been  suggested,  seems  mainly  found- 
ed on  technical  reasoning.  It  has,  however,  been 
sometimes  maintained,  as  founded  in  public  policy; 
and  that  it  would  be  a  dangerous  power,  and  enable  one 
partner  to  ^ve  undue  preferences  to  favorite  creditors. 
But  this  power  now  exists,  as  to  all  personal  property 
and  funds  of  the  partnership;  and,  as  an  original 
foundation  of  the  doctrine,  seems  at  once  inadequate, 
and  unsatisfectory.  Indeed,  a  strong  inclination  has 
been  exhibited  in  our  day  to  get  rid  of  the  doctrine, 
or  to  qualify  and  limit  it  so  far,  that,  practically  speak- 
ing, it  would  have  little  operation  and  influence. 
One  exception  is,  that  if  the  deed  b  executed  by  one 
'partner  in  the  presence  of  and  with  the  assent  of  all 
the  partners,  it  shall  be  deemed  the  deed  of  all.^ 
But,  perhaps,  tlus  is  not  so  properly  an  exception,  as  it 
is  an  application  of  an  old  rule  of  the  common  law, 
which  makes  a  deed,  executed  by  an  agent  in  the 
presence  of  his  principal,  the  deed  of  the  latter, 
although  the  authority  to  do  it  is  merely  by  parol.^ 
The  case  of  a  release  by  one  partner,  either  in 
his  own  name,  or  in  that  of  the  firm,  of  a  partner- 
ship debt,  may  also  be  thought  to  constitute  another 


1  Ball  V.  DuDfiterville,  4  Term.  R.  313;  Burn  v.  Burn,  3  Ves.  578 ; 
Mackay  v.  Bloodgood,  9  John.  R.  285 ;  Halsey  r.  Whitney,  4  Mason  R. 
232;  Collyer  on  Partn.  B.3,  ch.  2,  $  1,  p.  308, 309, 310, 2d  edit  See 
Smith  V.  Winter,  4  Meea.  Sl  Welsh.  454.  See  Hunter  v.  Parker,  7  Mees. 
^  Welsh.  322. 

^  Lord  Lovelace's  Case,  W.  Jones,  R.  268;  Story  on  Agency,  $  51 ; 
Gow  on  Partn.  cL  2,  §  2,  p.  59,  dd  edit 
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exception.  But,  in  fact,  it  turns,  as  we  shall  presently 
see,  upon  another  distinct  consideration,  that  a  release 
by  one  joint  creditor  discharges  the  action  as  to  both ; 
and  such  a  deed  of  one  partner  is  clearly  operative  as 
to  himself.^ 

^  121.  But  the  main  struggle  has  been,  not  so 
much  to  contest  the  doctrine  of  the  common  law, 
that  an  authority  to  execute  a  sealed  instrument  does 
not  flow  from  the  ordinary  relatioa  of  partnership, 
as  to  contest  the  doctrine,  that  it  requires  a  prior  au- 
thority under  seal,  or  a  subsequent  ratification  under 
seal,  to  make  the  execution  valid.^  The  old  author- 
ities, and,  indeed  the  whole  current  of  decisions  in 
England,  establish  the  rigid  doctrine  in  its  fullest  ex- 
tent. They  assert,  that  no  prior  authority,  or  subse- 
quent ratification,  either  verbal,  or  by  writing,  without 
seal,  is  sufficient  to  give  validity  to  the  instrument,  as 
the  sealed  contract  of  the  party .^  This  is  reducing  the 
rule  itself  to  its  true  technical  character,  and  stripping 
it  of  all  pretence  of  being  founded  in  public  policy. 
The  American  Courts  have  in  this  view  strongly  in- 
clined to  repudiate  it  in  all  cases,  where  an  express, 
or  an  implied  authority  or  confirmation  could  be  jusdy 
established,  not  under  seal,  whether  it  be  verbal,  or  in 
writing,  or  circumstantial.^ 

^  122.  Some  of  the  American  decisions  may  be 

1  Gow  on  Partn.  ch.  2,  ^  2,  p.  60, 3d  edit ;  CoUyer  on  Partn.  B.  3,  ch. 
2,  §  1,  p.  308  to  p.  312,  2d  edit ;  Cady  v.  Shepherd,  11  Pick.  R,  400; 
Gram  v.  Seton,  1  HaU,  R.  262;  Skinner  v.  Dayton,  19  John.  R.  513; 
Story  on  Agency,  §  49;  ante,  §  1 14 ;  Beckham  v.  Drake,  9  Mees.  &  Welsh. 
RT  19,  91  to  94 ;  Beckham  v.  Knights,  1  Mann.  &  Grang.  738 ;  ante,§  103 
note. 

3  3  Kent,  Comm.  Lect  43,  p.  47,  48,  4th  edit 

3  Gow  on  Partn.  ch.  2,  §  2,  p.  58  to  p.  60, 3d  edit ;  Sleiglitz  v.  Eggin- 
ton.  Holt's  N.  P.  R.  141,  (a) ;  Hunter  o.  Parker,  7  Mees.  d&  Wels.  342 ; 
Wallace  v.  KelsaU,  7  Mees.  &  Wels.  264,  272. 

4  3  Kent,  Comm.  Lect  43>  p.  47, 48, 4th  edit 
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supported  upon  the  general  ground,  that  the  act,  if 
done  by  an  unsealed  instrument,  would  have  been 
within  the  scope  of  the  business  of  the  partnership, 
and  the  powers  and  authorities  belonging  to  each 
partner.^  In  such  cases  there  does  not  seem  any  solid 
reason,  why  the  act,  when  done,  should  be  vitiated  by 
being  under  the  seal  and  signature  of  the  firm. 
There  seems  nothing  incongruous  in  such  a  case  in 
holding,  that  it  is  binding  on  the  individual  partner,  as 
his  sealed  instrument,  and  on  the  other  partners  as  their 
agreement  or  assignment,  made  by  their  authorized 
agent."  Thus,  a  purchase  of  goods,  in  the  course  of 
the  trade  and  business  of  the  partnership,  under  the 


1  S.  P.  Tapley  v.  Butterfield,  1  Mete.  R.  515. 

>  See  Harrison  v.  Sterry,  5  Cranch,  389;  Cady  o.  Shepherd,  11  Pi«lc 
R.  400.— In  Andemn  v.  Tompkins,  1  Brock.  Cir.  R.  462,  Mr.  Chief 
Justice  Mazshall  said ;  *'  It  is  said,  this  transfer  of  property  is  by  a  deed^ 
and  that  one  partner  has  no  right  to  bind  another  by  deed.  For  this  a 
case  is  cited,  which,  I  believe,  has  never  been  questioned  in  England^  or 
in  this  country.  (Harrison  v.  Jackson  et  al.  7  Durnf.  and  East,  207).  I 
am  not,  and  never  have  been,  satisfied  with  the  extent,  to  which  this  doc- 
trine has  been  carried.  The  particular  point  decided  in  it  is  certainly  to 
be  sustained  on  technical  reasoning,  and  perhaps  ought  not  to  be  contro- 
verted. I  do  not  mean  to  controvert  it  That  was  an  action  of  covenant 
on  a  deed ;  and  if  the  instrument  was  not  the  deed  of  the  defendants, 
the  action  could  not  be  sustained.  It  was  decided  not  to  be  the  deed  of 
the  defendants,  and  I  submit  to  the  decision.  No  action  can  be  sustained 
against  the  partner,  who  has  not  executed  the  instrument,  on  the  deed  of 
his  copartner.  No  action  can  be  sustained  against  the  partner,  which 
rests  on  the  validity  of  such  a  deed,  as  to  the  person,  who  has  not  exr 
ecutedit  This  principle  is  settled.  But  I  cannot  admit  its  application 
in  a  case,  where  Uie  property  may  be  transferred  by  delivery,  under  a  parol 
contract,  where  the  right  of  sale  is  absolute,  and  the  change  of  property  is 
consummated  by  delivery.  I  cannot  admit,  that  a  sale,  so  consummated, 
is  annulled  by  the  circumstance,  that  it  is  attested  by,  or  that  the  trusts  uih 
der  which  it  is  made,  are  described  in  a  deed.  No  case  goes  thus  far ; 
and  I  think  such  a  decision  could  not  be  sustained  on  principle."  See  also 
Sale  V.  Dishman's  Executors,  3  Leigh,  R.  548 ;  Collyer  on  Partn.  B.  3, 
ch.  2,  §  I,  p.  313,.9d  edit ;  &  P.  Hunter  v.  Parker,  7  Mees.  &.  Wels.  322. 
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seal  of  the  firm,  has  been  held  binding  on  the  firm.^ 
But  the  more  general  doctrine,  and  indeed,  that 
which  is  principally  relied  on,  is,  that  a  prior  authority, 
or  a  subsequent  ratification,  not  under  seal,  but  either 
express  or  implied,  verbal  or  written,  is  sufficient  to 
establish  the  deed,  as  the  deed  of  the  firm,  and  binding 
upon  it  as  such.^ 

^  122  a.  In  the  next  place,  although  one  partner 
may  procure  advances  of  money  to  carry  on  the  busi- 
ness of  an  established  partnership,  and  thereby  bind 
the  firm ;  yet  if  the  partnership  is  not  established,  one 
partner  has  not  an  implied  authority  to  bind  the  firm 
for  advances  in  the  incipient  state  thereof  to  raise  cap- 
ital therefor.' 


1  Cady  V.  Shepherd,  11  Pick.  R.  400. 

s  Skinner  v.  Dayton,  19  John.  R.  513;  Cady  v.  Shepherd,  11  Pick.  R. 
400;  Gram  v.  Seton,  1  Hall,  R.  262. — The  whole  reasoning,  on  which 
this  doctrine  depends,  as  well  as  the  authorities,  on  which  it  is  founded, 
were  most  ably  and  elaborately  reviewed  in  the  case  of  Cady  v.  Shepherd, 
11  Pick.  R.  405,  406,  and  in  Gram  v.  Seton,  1  Hall,  R.  262.  In  the  lat- 
ter case  especially,  all  the  English,  as  well  as  the  American  authorities, 
were  examined  at  great  length  by  Mr.  Chief  Justice  Jones,  and  his  judg- 
ment is  worthy  of  a  most  attentive  perusal.  On  that  occasion  he  said ; 
**  The  principle,  that  a  partner  cannot,  by  virtue  of  the  authority  he  de- 
rives from  the  relation  of  copartnership,  bind  his  copartner  by  deed,  has 
been  too  long  settled  to  be  now  shaken.  It  is  the  technical  rule  of  the 
common  law  applicable  to  deeds,  which  has  been  engrafted  into  the  com- 
mercial system  of  the  law  of  partnership ;  and  unless  the  charter-party 
in  question  can,  under  the  circumstances  of  this  case,  be  construed  to  be 
the  deed  of  Bunker,  the  defence  must  prevail.  The  reasons  for  the  re- 
strictbns  are  not  vexy  satisfactory ;  for  all  the  mischiefs,  which  the  ex- 
positors of  the  rule  ascribe  to  the  authority  of  members  of  a  copartner- 
ship to  seal  for  their  copartners,  may  flow  almost  as  extensively,  and 
nearly  with  equal  facility,  from  the  use  of  the  name  and  signature  of 
the  copartnership.  The  dangers  of  allowing  the  use  of  a  seal  to  the 
members  of  a  copartnership  are  supposed  to  consist  in  these  two  attri- 
butes of  the  seal ;  that  it  imports  a  consideration,  and  that  it  is  compe- 

3  Fisher  v.  Taylor,  2  Hare,  R.  218, 229. 
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^  123.  These  seem  to  be  the  principal  exceptions 
to  the  authority  of  one  partner  to  bind  the  partner- 
ship by  his  own  acts  and  contracts,  done  within  the 
scope  of  partnership  trade  and  business,  and  for  the 


tent  to  convey  absolutely,  or  to  cbarjfe  and  encamber  real  estate.  But 
negotiable  paper,  by  which  the  partner  may  bind  the  firm,  equally  imports 
a  consideration  with  a  seal ;  and  upon  general  principles,  the  use  of  the 
seal  of  the  copartner,  equally  with  the  signature  of  the  copartnership, 
would,  if  permitted,  be  restricted  to  copartnership  purposes  and  copart- 
nership operations  solely ;  and  the  joint  deed  of  the  copartners,  executed 
by  the  present  for  the  absent  members,  be  held  competent  to  convey  or 
to  encumber  the  copartnership  proper^  alone,  and  to  have  no  operation 
upon  the  private  funds  or  separate  estate  of  the  copartners.  With  these 
restrictions  upon  the  use  and  operation  of  the  seal,  is  not  the  power  of 
a  partner  to  bind  bis  copartner,  and  to  charge  and  encumber  his  estate, 
as  great  and  as  mischievous,  without  the  authority  to  use  the  seal  of  the 
absent  partner,  as  it  would  be  with  that  authority  ?  Those  powers  un- 
deniably place  the  fortune  of  the  members  of  a  general  copartnership,  to 
a  great  degree  at  the  disposal  of  any  one  of  the  copartners ;  but  it  is 
necessary  to  the  beneficial  management  of  the  joint  concern,  that  exten- 
sive powers  should  be  vested  in  the  members,  who  compose  it ;  and  when 
the  copartners  live  remotely  fin)m  each  other,  their  joint  business  con- 
cerns cannot  be  advantageously  conducted  or  carried  on,  without  a  lati- 
tude of  authority  in  each,  which  is  inconsistent  with  the  perfect  safety  of 
the  other  copartners.  It  cripples  the  operation  of  a  partner,  whose  dis- 
tant residence  precludes  a  personal  cooperation,  to  deny  him  the  use  of 
the  seal  of  his  copartner  for  instruments  requiring  it,  and  which  the  ex- 
igences of  their  joint  concerns  render  expedient  or  beneficial  to  them. 
He  must  be  clothed  with  the  power  to  execute  deeds  for  his  copartner, 
when  necessarily  required  for  the  purposes  of  the  trade ;  and  if  that 
authority  is  not  inherent  in  the  copartnership,  it  must  be  conferred  by 
letter  of  attorney,  and  it  must  be  general,  or  it  will  be  inadequate  to  the 
ends  of  its  creation.  A  copartnership,  especially,  which  is  employed  in 
foreign  trade,  and  has  occasion  to  employ  ships  for  the  transportation  of 
merchandise,  or  to  borrow  money  on  respondentia,  if  its  members  are 
dispeTsed,  as  is  often  the  case,  must  be  seriously  embarrassed  in  its  oper- 
ations by  the  application  of  the  rule,  that  requires  every  copartner,  who 
is  to  be  bound  by  the  charter-party  or  the  respondentia  bond,  to  seal  it 
personally,  or  by  attorney  duly  constituted  for  that  specific  purpose,  with 
his  own  seal.  Similar  difficulties  would  arise  out  of  the  same  rule,  whei^ 
the  operations  of  the  house  required  the  copartnership  to  execute  other 
deeds.    Can  it  then  be,  that  this  stem  rule  of  the  common  law,  which 
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purposes  thereof.  But  another  question  may  arise; 
and  that  is^  whether  in  cases  of  partnership  the  ma- 
jority is  to  govern  in  case  of  a  diversity  of  opinion 
between  the  partners,  as  to  the  partnerohip  business 
and  the  conduct  thereof;  or,  whether  one  partner 
can,  by  his  dissent,  arrest  the  partnership  business,  or 
suspend  the  ordinary  powers  and  authorities  of  the 
other  partners  in  relation  thereto,  against  the  will  of 
the  majority.  Where  there  is  no  stipulation  in  the 
partnership  articles  to  control  or  vary  the  result,  (for 
if  there  be  any  stipulation,  that  ought  to  govern,')  the 


has  its  appropriate  sphere  of  action,  and  a  most  salntarj  operation  on 
those  relations  of  society,  where  men,  not  otherwise  connected,  are  the 
owners  of  undivided  property,  is  to  be  applied  in  all  its  force,  and  to 
govern,  with  nnbendmg  severity,  in  the  concerns  of  copartners,  whose  in- 
timate connexion  and  mntoal  interest  require  such  large  power  and 
ample  confidence  in  the  integrity  and  prudence  of  each  other,  to  give  to 
their  operations  efficiency,  vigor  and  success  ?  The  pressure  of  these 
considerations  has  induced  a  relaxation  of  the  common-law  rule,  to  adapt 
it  to  the  exigencies  of  commercial  copartnerships,  and  other  associations 
of  individuals,  operating  with  joint  fhnds  for  the  common  benefit  The 
rule  itself  remains ;  but  the  restrictions  it  imposes  are  qualified  by  the 
application  of  other  principles.  The  general  authority  of  a  partner,  fbr 
example,  derived  from  his  relation  to  his  copartners,  does  not  empower 
him  to  seal  an  instrument  for  them,  so  as  to  make  it  binding  upon 
them  without  their  assent,  and  against  their  will.  This  is  the  ikir  import 
of  the  modem  cases,  and  is,  I  apprehend,  the  principle  courts  are  dis- 
posed to  apply  to  the  use  of  a  seal  in  joint  contracts  for  copartner^ip 
purposes.  An  absent  partner  is  not  bound  by  a  deed  executed  for  him 
by  his  copartner,  without  his  previous  authority  or  permission,  or  his  sub- 
sequent assent  and  adoption.  Bnt  the  previous  authority  or  permission 
of  one  partner  to  another  to  seal  for  him,  or  his  subsequent  adoption  of 
the  seal  as  his  own,  will  impart  efficacy  to  the  instrument  as  his  deed ;  and 
that  previous  authority  or  subsequent  adoption  may  be  by  parol.  These 
are  the  results,  which  I  deduce  from  the  judicial  decisions,  especially 
those  of  our  own  courts,  on  the  subject;  and  if  lam  correct  in  my  deduc- 
tion, the  conclusion  must  be  favorable  to  the  validity  of  this  chaiterw 
party,  as  the  deed  of  both  tlie  partners.^ 

1  Const  V.  Harris,  Turn.  &  Russ.  R.  496, 517, 518, 521 ;  3  Kent,  Gomm. 
Lect  43,  p.  45,  4th  edit 
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general  rule  would  seem  to  be,  that  each  partner  has 
an  equal  voice,  however  unequal  the  shares  of  the 
respective  partners  may  be,  because  in  such  a  case, 
each  partner  has  a  right  to  an  equal  share  of  the 
profits ' ;  and  the  majority,  acting  fairly  and  bond  jide^ 
have  the  right  and  authority  to  conduct  the  partnership 
business,  within  the  true  scope  thereof,  and  dispose  of 
the  partnership  property,  notwithstanding  the  dissent  of 
the  minorily.^    Where  there  are  but  two  persons  in  the 


1  See  ante,  §  24. 

*  CoUyer  on  Partn.  B. 2,  ch. d»  $  1^  p.  129,130;  Id.  B.  3,  ck  1, $ SG9, 
3d  edit ;  3  Cbitty  <m  Commerce  and  Manuf.  cb.  4,  p«  236 ;  Conrt  «. 
Harris,  Turn.  &  Roas.  R.  496, 517,  518,  524,  525 ;  Kiris  v.  Hodgson,  3 
John.  Ch.  R.  400, 405,  406.— It  is  not  easy  to  say,  that  this  doctrine  is 
so  entirely  settled,  as  to  admit  of  no  controversy.  The  elementaiy  writ- 
ers are  not  all  agreed  about  it;  and  the  dicta  of  Judges  do  not  always  ad- 
mit itB  coirectness,  Still,  it  appears  to  me,  that  the  text  states  the  true 
doctrine,  fairly  deducible  from  a  just  survey  of  all  the  leading  authorities. 
On  one  occasion,  Lord  Eldon  said ;  "If  I  consider  them  (a  lodge  of  free- 
masons) as  individuals,  the  majority  had  no  right  to  bind  the  minority .** 
Lloyd  V.  Loaring,  6  Ves.  777.  But  that  wIelb  not  a  case  strictly  of  partner- 
ship ;  but  rather  of  a  club.    Mr.  Watson,  in  his  Treatise  on  Partnership, 

(ch.  4,  p.  194, 2d  edit)  says ;  "We  have  seen  in r.  Layfield,  Lord 

Holt  held,  that  the  act  of  one  partner  should  be  presumed  the  act  of  the 
others,  and  should  bind  them,  unless  they  could  show  a  disclaimer.  And 
it  would  seem,  that  even  during  the  subsistence  of  the  partnership,  and  in 
the  established  course  of  trade,  one  partner  may  to  a  certain  degree  limit 
his  responsibility.  If  there  be  any  particular  speculation  or  bargain  pro- 
posed, which  he  disapproves  of,  by  giving  diitinct  notice  to  those,  with 
whom  his  copartneni  are  about  to  contract,  that  he  wiU  not  in  any  manner 
be  concerned  in  it,  they  could  not  have  recourse  upon  him ;  as  proof  of 
this  notice  would  rebut  his  prim4  facie  liability.  The  partnership  in  that 
case  might  either  be  considered  as  dissolved,  or  quoad  hoc  as  suspended. 
Where  three  persons  entered  into  partnership  in  the  trade  of  sugar-boil- 
ing, and  agreed,  that  no  sugars  should  be  bought  without  the  consent  of 
the  majority ;  one  of  them  afterwards  makes  a  protest,  that  he  would  no 
longer  be  concerned  in  partnership  with  them.  The  other  two  persons 
after  make  a  contract  for  sugars,  tiie  seller  having  notice,  that  the  third 
had  disclaimed  the  partneiship,  he  shaD  not  be  chai^fed.**  The  case  in 
Salkeld,  292,  will  not  be  found  to  justify  the  broad  conclusion  of  the  au- 

Pwln.  17 
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finn,  and  they  dissent  fram  each  other,  it  would  seem  a 
just  result,  that  it  amounts  to  a  temporary  suspension 
of  the  right  and  authority  of  each  to  carry  on  or  man- 
age the  partnership  business,  or  dispose  of  the  partner- 
ship property,  in  respect  to  all  persons  having  notice 
of  such  disagreement.^  But  in  every  case,  where  the 
decision  of  the  majority  is  to  govern,  it  would  seem  rea- 
sonable, that  the  minority,  if  practicable,  should  have 
notice  thereof  and  be  consulted ;  and  if  the  majority 
should  choose  wantonly  to  act  without  information  to, 
or  consultation  with  the  minority,  it  would  hardly  be 
deemed  a  band  fide  transaction,  obligatory  upon  the 
latter.^ 


thor.  It  was  there  held,  that  partners  would  be  presumed  to  have  assented 
to  a  transaction  designed  for  their  benefit,  unless  they  had  refused  to  be 
concerned  in  it  The  case  in  16  Vin.  Abridg.  244,  A.  pi.  12,  is,  indeed,  di- 
rectly in  point  But  the  same  case  is  reported  under  the  name  of  Minnet 
V.  Whinnery,  3  Bro.  Pari.  Rep.  523,  (5  Bro.  Pari.  Cas.  by  Tomlins,  489) 
where  it  appears,  that  the  case  turned  upon  very  different  considerations, 
and  facts  establishing  an  exclusive  credit  to  the  other  partners,  contract- 
ing the  debt,  and  that  there  had  been  a  dissolution  of  the  partnership  at 
the  time.  See  Colly er  on  Partn.  B.  3,  ch.  ],  p.  261,  2d  edit.  In  the  case 
of  Vice  V.  Fleming,  1  Younge  &  Jerv.  227, 230,  Mr.  Chief  Baron  Alex- 
ander said ;  ''  It  is  clear  that  the  defendant  might,  by  an  absolute  notice, 
have  discharged  himself  from  all  future  liability,  whetlier  he  ceased  or 
continued  to  be  a  partner."  Mr.  Baron  Garrow  added ;  '<  All  the  partners 
of  a  firm  are  liable  for  the  debts  of  the  firm;  but  this  responsibility  may 
be  limited  by  express  notice  by  one,  that  he  will  not  be  liable  for  the  acts 
of  his  copartners."  It  does  not  seem  to  me,  that  the  facts  of  that  case  re- 
quired so  strong  a  statement,  or  that  the  point  was  positively  in  Judgment 
The  case  of  Willis  o.  Dyson,  1  Starkie,  R.  164,  is  not  in  point ;  for  there 
were  but  two  partners,  and  they  dissented  in  opinion,  and  notice  was 
given  by  one.  In  Lord  Gal  way  v.  Mathew,  1  Campb  R.  403,  S.  C.  10  East, 
R.  264,  a  majority  of  the  partners  did  not  concur  in  giving  the  note. 
See  Rooth  v.  Quin,  7  Price,  R.  193;  3  Kent,  Comm.  Lect  43,  p.  45,  4th 
edit ;  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  129,  130,  2d,  edit ;  Gow  on 
Partn.  ch.  2,  §  2,  p.  52, 3d  edit,  and  note,  ibid,  of  American  Editor  (Mr. 
Ingraham);  Id.  ch.  4,  §  1,  p.  149. 

1  WiUis  V.  Dyson,  1  Stark.  R.  164. 

9  Const  0.  Harris,  Tom.  &  Russ.  R.  496,  525,  527.  —  In  this  caw 
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« 

^  124.  The  Roman  law  seems  to  have  adopted  the 
general  rule,  that  no  act  was  binding  upon  all  the 
partners,  unless  so  far  as  it  was  expressly  or  impliedly 
agreed   to  by  all;    and  consequently  the   refusal  or 
prohibition  of  one  rendered  the  act  a  nullity,  as  to 
himself.     In  this  respect  the  partner  {MX)hibiting  was 
held  to  have  a  superior  right  against  the  others.    In 
re  communi  neminem  dominorum  jure  facere  qaicquam^ 
invito  altera,  posse.     Unde  manifestum  est  prohibendi 
jus  esse ;  in  re  enim  pari  potior  em  causam  esse  prohi- 
bentis  constat.    Sed  etsi  in  communi  prohiberi  socius 
a  socio,  ne  quid  faciat,  potest,  ut  tamen  factum  opus 
'  tollat,  ut  cogi  nan  potest,  si  cum  prohibere  poterat,  prtB- 
termisit.^     The  French  law  has  adopted  the  same  doc- 
trine, in  the  absence  of  all  counter  stipulations  of  the 
parties.^    But  if  the  administration  of  the  partnership 
be  confided  to  one  or  more  of  the  partners,  the  others 
cannot  recall  that  authority,  or  annul  or  prohibit  its 
exercise  during  the  existence  of  the  partnership,  or  the 


Lord  Eldon  said;  "I  call  that  the  act  of  all,  which  is  the  act  of  the  ma- 
jority, provided  all  are  consulted,  and  the  majority  are  acting  bonii  fide, 
meeting  not  for  the  purpose  of  negativing  what,  when  they  are  met  to« 
gether,  they  may,  after  due  consideration,  think  proper  to  negative.  For 
a  majority  to  say.  We  do  not  care,  what  one  partner  may  say,  we  being 
the  majority,  will  do  what  we  please,  is,  I  apprehend,  what  this  court  will 
not  allow."  Again ;  **  In  all  partnerships,  whether  it  is  expressed  in  the 
deed  or  not,  the  partners  are  hound  to  be  true  and  faithful  to  each  other. 
They  are  to  act  upon  the  joint  opinion  of  all,  and  the  discretion  and 
judgment  of  any  one  cannot  be  excluded.  What  weight  is  to  be  given 
to  it  is  another  question.  The  most  prominent  point,  on  which  the  court 
acts,  in  appointing  a  receiver  of  a  partnership  concern,  is,  the  circum- 
stance of  one  partner,  having  taken  upon  himself  the  power  to  exclude 
another  partner  from  as  full  a  share  in  the  management  of  the  partner^ 
ship,  as  be,  who  assumes  that  power,  himself  enjoys.** 

1  Dig.  Lib.  10,  tit  2, 1.  28 ;  Pothier,  Pand.  lib.  17,  tit  2,  n.  27;  1  Do- 
mat,  B.  1,  tit  8,  §  4,  art  22. 

9  Pothier,  de  Society,  n.  87  to  n.  91. 
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presumed  duration  oi  the  authority.^  Such  ako  is 
the  rule  of  the  Scottish  law ;  ^  and  of  the  Louisiana 
Code.« 

^  125.  The  doctrine  of  the  common  law  above 
stated,  as  to  the  right  of  the  majority  to  govern  in  all 
cases,  where  the  stipulations  of  the  articles  of  the  part- 
nership do  not  import  the  contrary,  must  be  strictly 
confined  to  acts  done  within  the  scope  of  the  busi- 
ness of  the  partnership,  and  does  not  extend  to  the 
right  to  clKinge  any  of  the  articles  thereof.  In  such  a 
change  it  is  essential,  that  all  should  unite;  other- 
wise it  is  not  obligatory  [upon  them.  This  is  em- 
phatically true  in  cases  of  joint  assocbtions,  and  ' 
joint  stock  companies  of  an  exten^ve  nature,  in  the 
constitution  of  which  certain  articles  are  treated  as 
fundamental,  and '  cannot  be  altered  or  varied  without 
the  consent  of  all  the  members ;  for  the  rule,  which 
applies  to  public  bodies,  strictly  so  called,  that  the  ma- 
jority is  to  govern  in  all  cases,  is  inapplicable  to  pri- 
vate associations,  where  the  terms  originally  prescribed 
for  the  association,  must  and  ought  to  remain  in  full 
force,  until  abrogated  by  the  consent  of  all  the  asso- 
ciates.^ 


I  Pothier,  do  Sooiet^,  n.  71, 9a 

»  1  Stair,  Inst,  tit  16,  §  4,  p.  157. 

9  Code  of  Lottisiana,  art  2838, 2839, 2641. 

4  Livingston  v.  Lynch,  4  John.  Ch.  E.  573,  597.  •—  In  this  caae  lir. 
Chancellor  Kent  said ;  '<  Lord  Coke  (Ca  Litt  181,  b.)  took  the  distinction 
between  public  and  private  associations,  and  admitted,  that  in  matters  of 
public  concern,  the  voice  of  the  miyority  should  govern,  because  it  was 
for  the  public  good,  and  the  power  was  to  be  more  favorably  expounded 
than  when  it  was  created  for  private  purposes.  In  Viner,(tit  JMhmbff 
B.)  we  have  several  cases  marking  the  same  distinction ;  and  it  is  now 
well  settled,  that  in  matters  of  mere  private  confidence,  or  personal  trust 
or  benefit,  the  majority  cannot  conclade  the  minority*    But  where  the 
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power  is  of  a  pablic  or  general  nature,  the  voice  of  ihe  majority  will 
control,  on  gronnds  of  public  convenience ;  and  this  is  also  part  of  the 
law  of  corporations.  (Attorney  General  v.  Davy,  2  Atk.  212;  The  King 
V.  Beeston,  3  Term  Rep.  502 ;  Withnell  v.  Garthain,  6  Tenn  Rep.  388; 
Grindley  v.  Barker,  1  Bos.  &.  Pull.  229 ;  Green  v.  Miller,  6  Johns.  Rep. 
39 ;  5  Co.  63,  a.)  In  Lloyd  v.  Loaring,  (6  Vesey,  773,)  there  was  a  suit 
by  three  persons,  on  behalf  of  themselves  and  all  the  other  members  of 
a  lodge  of  free  masons ;  and  Lord  Eldon  observed,  "that  if  he  considered 
them  as  individuals,  the  majority  had  no  right  to  bind  the  minority.  One 
individual  has  as  good  a  right  to  possess  the  property  as  any  other,  unless 
he  can  be  affected  by  some  agreement"  Mr.  Abbott  (Law  of  Shipping 
part  1,  ch.  3,  §  2,)  admits  the  extreme  inconvenience,  under  the  law  of 
England,  of  enjoying  personal  chattels  vested  in  several  distinct  propri- 
etors, without  a  common  consent  and  agreement  among  them.  But  the 
case  most  applicable  to  the  one  before  us,  is  that  of  Davies  v.  Hawkins 
(3  Maule  &>  Selw.  488.)  A  company  was  formed  for  brewing  ale,  and 
by  deed  they  confided  the  conduct  of  the  business  to  two  persons,  who 
were  to  be  trustees  of  the  company.  General  quarterly  meetings  of  the 
company  were  to  be  held.  It  was  resolved  by  the  E.  B.,  that  one  person 
only  could  not  be  appointed  at  a  general  quarterly  meeting,  in  place  of 
the  two  originally  appointed  under  the  deed,  unless  such  alteration  was 
made  by  the  consent  of  all  the  subscribers.  Lord  Ellenborough  said, 
that  *  a  change  had  been  made  in  the  constitution  of  this  company,  which 
could  not  be  made  without  the  consent  of  the  whole  body  of  the  snbscri* 
beis.  It  was  such  a  substituted  alteration  in  its  constitution,  as  required 
the  assent  of  all.' " 
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CHAPTER  VIII. 

LIABILITIES     AND     EXEMPTIONS     OF    PARTNERS     AS     TO 

THIRD   PERSONS. 

^  126.  There  are  certain  powers  and  authorities, 
which  firom  long  usage  and  recognition  are  so  gene- 
rally attached  to  all  sorts  of  partnerships,  that  they 
will  be  deemed  to  exist  by  presumption  of  law  {pre- 
sumptione  juris  et  de  jure,)  unless  there  is  clear  evi- 
dence to  repel  the  presumption,  or  some  positire  con- 
trary stipulation  be  agreed  upon  between  the  parties. 
Thus,  for  exunple,  each  partner  may,  as  we  have 
seen,  buy  and  sell  goods,  belonging  to  or  for  the  use 
of  the  partnership,  or  the  ordinary  business  thereof; ' 
each  partner  may  pledge  the  partnership  property,  or 
borrow  money  for  partnership  purposes,  on  the  credit 
of  the  firm.*  These  cases  are  sufficiently  clear  firom 
what  has  been  already  suggested  in  a  former  secticxi.' 


1  CoUyer  on  Partn.  B.  3,  ch.  1,  §  1,  p. 263, 264, 965, 367, Sd  edit;  Hyatt 
V.  Hare,  Comb.  R.  383 ;  Thicknesse  v,  Bromilow,  2  Cromp.  &.  Jenr.  431 ; 
ante,  §  102 ;  Livingston  v.  Roosevelt,  4  John.  R.  251 ;  U.  States  Bank  v. 
Binney,  5  Mason,  R.  176 ;  S.  C.  5  Peters,  R;  529. 

a  CoUyer  on  Partn.  B.  3,  ch.  1,  §  1,  p.  263,  267 ;  Id.  290, 291,  2d  edit ; 
RothweU  V.  Humphreys,  1  Esp.  406 ;  Thicknesse  v.  Bromilow,  2  Crompi 
&.  Jerv.  431;  Bank  of  U.  States  v.  Binney,  5  Mason,  R.  176;  S.  C.  5  Pe- 
ters, R.  529 ;  Fox  v.  Hanbuiy,  Cowp.  R.  445;  Raba  v.  Ryland,  Gow,  R. 
132 ;  Tupper  v.  Haytbom,  Gow,  R.  135 ;  Reid  p.  Hollinshead,  4  B.  ^ 
Cresw.  867 ;  Church  v.  Sparrow,  5  Wend.  R.  223 ;  Livingston  o.  Roose- 
velt, 4  Johns.  R.  251, 265 ;  2  Bell,  Comm.  B.  7,  p.  615,  616,  5th  edit; 
3  Kent,  Comm.  Lect  43,  44,  45,  46, 4th  edit;  Gow  on  Partn.  ch.  2,  §  2,p. 
36  to  p.  56, 3d  edit ;  Watson  on  Parta  ch.  4,  p.  195;  U.  States  Bank  v. 
Binney,  5  Mason,  R.  156;  a  C.  5  Peters,  R.  529. 

3  Ante,  $  102. 
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But  the  same  doctrine  cannot  be  as  nniversally  af- 
firmed, as  to  the  right  to  draw,  or  indorse,  or  accept, 
or  negotiate  bills  of  exchange,  or  to  make,  or  indorse 
promissory  notes,  not  being  the  securities  of  third  per- 
sons, held  by  the  firm,  as  a  part  of  the  funds  thereof, 
and  therefore  disposable  accordingly.      For  although 
in   the   ordinary   course   of  commercial    partnerships 
these  are  known  and   universally  acknowledged  ope- 
rations, which  any  partner  is  competent  to  transact, 
because  they  arise  from  the  usages  of  trade,  and  the 
previous  consent  of  all  the  partners,  and  from  this  uni- 
versality in  practice,  they  are  now  adopted  as  a  gen- 
eral rule  of  law  ;^  yet  it  by  no  means  fdlows,  that  the 
like  rule  prevails  in  all  other  sorts  of  partnership,  or 
in  such  as  are  of  a  special  and  peculiar  nature.^    The 
foundation  of  any  general  and  known  usage  may  herd 
altogether  fail,  and  the  very  nature,  or  organization, 
or  olgects  of   the   partnership   may  show,  that  it  is 
neither  a  proper  nor  a  necessary  power  to  be  exercised 
by  a  partner.'     Thus,  if  a  partnership  is  organized 
for  mining  or  for  farming   purposes,  the   directors  or 
active   agents   thereof  will   not,  as  incident   thereto, 
possess  a  power  to  draw  or  accept  bills,  or  to  draw  or 
indorse  notes  for  the  company.     But  there  should  be 
some   proof,  that  an   express   authority  is   given   for 


1  CoUyeron  Partn.  B.  3,  ch.  1,  § 2,  p.  268  to  p.  279,  2d  edit;  Thick- 
«.  Bromilow,  2  Cromp.  &  Jenr.  425;  U.  States  Bank  v.  Biimey,  5 
Maeon,  R.  176, 184 ;  S.  C.  5  Peten,  R.  529 ;  LivingBtoD  v.  Roosevelt,  4 
John.  R.  251 ;  Swan  v.  Steele,  7  East,  R.  210;  Gow  on  Partn.  ch.  2,  §  2, 
pi  38  to  p.  50,  3d  edit ;  Le  Roy  v.  Johnson,  2  Peters,  R.  186;  Hairison  «• 
Jackson,  7  Teim  R.  203,206. 

s  Dickinson  v.  Valpy,  10  B.  ^  Cresw.  128 ;  Thicknesse  v.  Bromilow, 
2  Clomp.  6l  Jenr.  425,  430. 

«  Col]yeronPaita.B.3,ch.2,§2yp.329,330,2dedit;  Gow  on  Partn. 
eb.  4,  $  1,  p.  149, 150, 3d  edit 
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this  purpose,  or  that  it  is  implied  by  the  usages  of 
the  business,  or  the  ordinary  exigencies  and  objects 
thereof.^ 

^127.  The  like  observations  apply  with  increased 
force  to  cases  of  guaranty,'  If  one  partner  gives  a 
letter  of  credit  or  guaranty  in  the  name  of  the  part- 
nership, it  is  not  to  be  treated,  as  of  course  binding 
on  the  partnership ;  for  it  is  not  a  natural  or  necessary 
incident  in  all  sorts  of  partnerships  for  one  partner  ip 
possess  the  power  to  bind  his  copartners  by  a  guaranty. 
Jt  must  be  shown  to  be  justified,  either  by  the  usages  of 
the  particular  trade  or  business,  or  by  the  knovni  habits 
of  the  particular  partnership,  or  by  thp  express  or  im- 
plied approbation  of  all  the  partners  in  the  given  cs^se.^ 


1  Collyer  on  Partn.  B.  3,  ch.  1,  §  2,  p.  269, 2d  edit ;  Dickinson  v.  Valpy, 
10  B.  ^  Cresir.  128 ;  Mullett  o.  Hutchison,  7  B.  &  Cresw.  639 ;  Thick- 
nesse  v.  Bromilow,  2  Cromp.  &,  Jerv.  435;  Greenslade  v.  Dower,  7  Barn. 
&>  Cresw.  635.  —  Pothier  has  put  several  cases  illustrative  of  an  analo- 
gous doctrine,  in  cases  of  partnerships  not  commercial.  Pothier,  de 
Society,  n.  102, 103, 104.  Mr.  Chancellor  Kent  has  well  summed  up  the 
doctrine  in  his  Commentaries,  (3  Kent,  Comm.  Lect  43,  p.  46, 4th  edit.) 
He  says ;  ^  It  was  formerly  understood,  that  one  partner  might  bind  his 
copartners  by  a  guaranty,  or  letter  of  credit,  in  the  name  of  the  firm ; 
and  Lord  Eldon,  in  the  case  Ex.  parte  Gordon,  considered  the  point  too 
clear  for  argument.  But  a  different  principle  seems  to  have  been  adopt- 
ed; and  it  is  now  held,  both  in  England  and  in  this  country,  that  one 
partner  is  not  authorized  to  bind  the  partnership  by  a  guaranty  of  the  debt 
of  a  third  person,  without  a  special  authority  for  tiiat  purpose,  or  one  to  be 
implied  from  the  previous  course  of  dealing  between  the  parties,  unless 
the  guaranty  be  afterwards  adopted  and  acted  upon  by  the  firm.  The 
guaranty  must  have  reference  to  the  regular  course  of  business  transacted 
by  the  partnership,  and  then  it  will  be  obligatory  upon  the  company,  and 
this  is  the  principle,  on  which  the  distinction  rests.  The  same  general 
rule  applies,  when  one  partner  gives  the  copartnership,  as  a  mere  and 
avowed  surety  for  another,  without  the  authority  or  consent  of  the  firm » 
for  this  would  be  pledging  the  partnership  responsibility,  in  a  matter  en- 
tirely unconnected  with  the  partnership  business." 

9  2  Bell,  Comm.  B.  7,  p.  618, 5th  edit ;  3  Kent,  Comm.  Lect  43,  p.  46, 
4th  edit 

3  Duncan  v.  Lowndes,  3  Camp.  R.  478 ;  Sandilands  v.  Marsh,  2  B.  dt 
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The  same  rule  will  apply  to  cases,  where  one  partner 
signd  or  indorses  the  name  of  the  firm  to  a  note,  as 
surety  for  a  thijd  person,  in  which  note  the  partnership 


Aid.  679 ;  Payne  v.  Wood,  3  Dowl  &  Ryl.  664 ;  Ex  parte,  Nolle,  2  Glyn 
&,  Jam.  306;  CoUyer  on  Partn.  B.  3,  ch.  1,  §  3,  p.  279  to  p.  281, 2d  edit. ; 
Crawford  i;.  Stirling,  4  Esp.  R.  207 ;  Theobald  on  Prin.  and  Surety^  29, 
30,  31 ;  2  Bell,  Comm.  B.  7,  ch.  1,  p.  618,  5th  edit ;  3  Kent,  Comro.  Lect 
43,  p.  46, 47,  4th  edit ;  Sutton  o.  Irving,  12  Serg.  &  Rawle)  13;  Hamil  v. 
Purvis,  2  Pennsyl.  R.  177 ;  Gow  on  Partn.  ch.  2,  §  2,  p.  37, 38, 56,  57, 58 ; 
Id.  ch.  4,  §  1,  p.  148, 149,  3d  edit ;  Dob  v.  Halsey,  16  John.  R.  38; 
Foot  V.  Sabin,  19  John.  R.  154 ;  New  York  Fire  Insur.  Co.  r.  Bennett, 
5  Connect  R.  574. — There  is  some  apparent  discrepancy  in  the  authori- 
ties. But  the  text  contains  what  seems  to  me  the  just  results  belonging 
to  the  doctrine ;  and  it  is  accordingly  adopted  by  Mr.  Chancellor  Kent 
in  bis  Commentaries.  (3  Kent,  Comm.  Lect  43,  p.  46,  47,  4th  edit)  In 
Hope  V.  Cust,  cited  by  Mr.  Justice  Liawrence  in  Shirreff  v.  Wilks,  1 
East,  R.  52, 53,  Lord  Mansfield  is  reported  to  have  said ;  "  There  is  no 
doubt,  but  that  the  act  of  every  single  partner  in  a  transaction  relating 
to  the  partnership,  binds  all  others.  If  one  gives  a  letter  of  credit  or  guar- 
anty in  the  name  of  all  the  partners,  it  binds  all.''  Lord  Mansfield  was 
here  addressing  himself  to  the  case  of  bankers,  where  it  might  perhaps 
be  within  the  ordinary  scope  of  their  business.  On  the  other  hand.  Lord 
Ellenborough,  in  Duncan  v.  Lowndes,  (3  Camp.  R.  478),  in  the  case  of  a 
commercial  partnership,  said ;  **  As  it  is  not  usual  for  merchants  in  the 
common  course  of  busineiefe  to  give  collateral  engagements  of  this  sort,  I 
think  you  must  prove,  that  Lowndes  had  aiuthority  from  Bateson  to  sign 
the  partnership  firm  to  the  guaranty  in  question.  It  is  not  incidental  to 
the  general  power  of  a  partner  to  bind  his  copartners  by  such  an  instru- 
ment This  case  was  not,  however,  a  guaranty  in  the  partnership  business, 
but  a  guaranty  of  the  acceptances  of  a  third  person,  not  belonging  to  the 
partnership  funds.  In  Sandilands  v.  Marsh,  (2  Bam.  &l  Cresw.  673),  a 
guaranty  of  an  annuity  by  one  partner,  the  partnership  not  dealing  in  an- 
nuities, but  the  dealing  in  this  annuity  being  known  to  the  other  partner, 
and  not  disapproved  of  by  him«  and  he  having  no  knowledge  of  the 
guaranty,  was  held  to  bind  the  partnership,  upon  the  ground  that  the 
transaction  as  to  the  annuity,  being  adopted  as  a  part  of  the  business 
binding  on  the  partnership,  the  whole  transaction  bound  the  partnership, 
aldiottgfa  the  guaranty  was  not  known.  This  must  have  been  sustained 
npon  the  notion,  that  dealers  in  annuities,  in  the  ordinary  course  of  things, 
were  accustomed  to  guaranty  them ;  for  tlie  mere  adoption  of  an  act  of 
one  partner,  where  there  was  a  concealment  of  material  circumstances, 
might  not  bind  him,  if  the  business  were  not  within  the  scope  of  their  or- 
bofliiieM.'' 
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has  no  interest,  and  where  it  b  not  in  the  course  of 
their  business.^ 


1  Laverty  v.  Burr,  1  Wend.  R.  529, 531 ;  Bank  of  Rochester  v.  Bowen, 
7  Wend.  R.  158;  Wilson  v.  Williams,  14  Wend.  146;  CatskiU  Bank  v. 
Still,  15  Wend.  R.  364. — The  American  cases  are  very  generally  agreed 
on  this  point  In  Laverty  v.  Burr,  1  Wend.  529,  531,  Mr.  Justice  Suth- 
erland, in  delivering  the  opinion  of  the  Court,  said;  "  Hosraer,  the  agent 
of  the  plaintifis,  took  the  note  in  question  for  a  debt  due  from  Allen,  the 
maker,  to  them.  He  refused  to  take  Allen's  note  without  security.  The 
security  given  was  the  indorsement  of  Burr  and  Baldwin,  the  defendants, 
and  of  Smith  and  Jenkins,  the  second  indorsees.  The  plaintifis,  there- 
fore, knew,  when  they  took  the  note,  that  the  indorsement  of  the  defend- 
ant was  made  by  one  of  the  partners,  in  the  name  of  the  firm,  as  security 
for  Allen,  and  not  for  a  debt  due  from  the  firm.  The  partner,  who  did  not 
sign  the  note,  is  not  bound  by  it  under  such  circumstances,  unless  he  was 
previously  consulted,  and  assented  to  the  transaction ;  and  the  burthen  oi 
provmg,  that  the  partner,  who  did  not  sign  the  note,  consented  to  beboundy 
is  thrown  on  the  creditor.  (Dob  v.  Halsey,  16  Johns.  R.  38,  and  Foot  v. 
Sabin,  19  Johns.  R.  157).  In  England,  the  assent  of  all  the  partners  is 
presumed,  and  the  burthen  of  avoiding  the  security  is  thrown  on  the  firm, 
and  they  are  required  to  prove,  that  the  note  was  signed  by  one  of  the  part- 
ners on  his  individual  account,  without  the  knowledge  and  against  the  con- 
sent of  the  others,  and  that  the  creditor  knew  that  fact,  when  he  took  the 
paper  of  the  firm.  Here  the  onus  probandi  is  thrown  on  the  creditor.  The 
law  upon  this  subject  is  very  fiiUy  considered  and  clearly  establisbed  in 
the  cases  referred  to,  and  also  in  Livingston  v.  Hastie  &  Patrick,  (2  Gaines, 
246),  Lansing  v.  Gaine  &  Ten  £yck,  (2  Johns.  R.  300),  and  Livingston  v. 
Roosevelt,  (4  Johns.  R.  251).  The  only  distinction  between  this  case  and 
that  of  Foot  V.  Sabin,  (19  Johns.  R.  157),  is  this.  In  that  case  the  note 
was  signed  by  one  of  the  partners  in  the  name  of  the  firm  as  sureties ; 
here  it  was  endorsed ;  and  it  was  urged  upon  the  argument  of  this  caOse, 
that  in  every  general  partnership,  each  member  necessarily  possesses  the 
power  of  signing  or  indorsing  negotiable  commercial  paper  in  the  custom- 
ary way  of  business,  though  the  power  of  pledging  the  firm  as  sureties  for 
third  persons  may  not  exist  Tlie  form  of  the  transaction  cannot  be  ma- 
terial, except  by  way  of  evidence.  When  paper  is  signed  by  one  partner 
in  the  name  of  the  firm,  as  sureties  for  a  third,  it  carries  on  the  face  of  it 
evidence,  that  it  was  not  given  for  a  partnership  debt,  and  proof  of  that  fiict 
becomes  unnecessary.  But  when  it  is  signed  or  indorsed  in  the  ordinary 
manner,  such  proof  must  be  given.  But  when  the  fact  is  established,  that 
it  was  not  given  for  a  partnership  debt,  and  that  the  person,  to  whom  it  was 
passed  knew  it,  no  matter  what  the  form  of  the  instrument  is,  it  does  not  bind 
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^  128.  In  the  next  place,  every  contract  in  the  name 
of  the  firm,  in  order  to  bind  the  partnership,  must  not 
only  be  within  the  scope  of  the  business  of  the  partner- 
ship ;  but  it  must  be  made  with  a  party,  who  has  no 
knowledge,  or  notice,  that  the  partner  is  acting  in  vida- 
tion  of  his  obligations  and  duties  to  the  firm,  or  for  pur- 
poses disapproved  of  by  tha  firm,  or  in  fraud  of  the  firm. 
For  every  such  contract,  made  with  such  knowledge  or 
notice,  will  be  void  as  to  the  firm,  however  binding  it 
may  be  upon  the  individual  partner  making  it.^  This  is 
a  natural  result  of  the  principles  of  justice  and  equity 
applied  to  every  other  contract,  as  well  as  to  that  of 
partnership  contract.  It  also  follows  from  the  known 
limitations  of  the  law  of  agency ;  for  no  agent  can 
bind  his  principal  in  any  transaction,  in  which  he 
knowingly  exceeds  his  authority,  or  knowingly  col- 
ludes with  another  person,  having  notice,  in  any  vio- 
lation of  the  rights  of  his  principal.^ 

^  129.  The  same  principles  are  incorporated  into 
the  foreign  law,  of  the  modern  nations  of  Europe,  in 
respect  to  partnership.  Thus,  Pothier  says,  that  in 
cases  of  partnership,  the  signature  of  the  firm  by  one 
partner  will  not  oblige  the  partnership,  if  it  appears 
fix>m  the  very  nature  of  the  contract,  that  it  does  not 
concern  the  business  of  the  partnership.*  So,  Mr. 
Bell  asserts  the  like  principles  to  belong  to  the  Scot- 
tish law.  When  (says  he)  the  party  has  notice  of  a 
stipulated  restraint  on  the  power  of  the  partners ;  or 


the  partneni,  who  did  not  sign  or  assent  to  it  In  this  case,  the  assent  of 
Baldwin  is  not  shown,  and  he  is  therefore  entitled  to  judgment" 

^  See  Scainer  v.  Tysen,  3  Hill.  R.  279. 

9  Stoiy  on  Agency,  §  125, 165;  3  Kent,  Comm.  Lect  43,  p.  44,  45,  46, 
4th  edit;  Gow  on  Partn.  ch.  2,  §  2,  p.  42;  Id.  p.  49  to  p.  56,  3d  edit ; 
CoUyer  on  Partn.  B.  3,  ch.  1,  p.  261, 2d  edit 

9  Pothier  on  Oblig.  n.  83;  Pothier,  de  Society  n.  101. 
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when,  by  the  circumstances,  or  in  its  own  nature,  the 
transaction  is  such,  as  to  carry  evidence  with  it  of  a 
misapplication  of  the  firm  to  what  is  an  individual 
concern  only,  and  not  a  matter,  in  which  the  compa- 
ny is  interested,  the  company  and  the  other  partners 
will  not  be  bound.^ 

^  130.  This  doctrine  m^y  be  illustrated  in  various 
ways;  but  the  same  principle  pervades  the  whole  of 
the  cases.  Thus,  if  a  person  should  trust  a  firm, 
with  a  full  knowledge,  that  one  partner  had  vidthdravim 
firom  it,  or  that  the  firm  was  dissolved,  or  that  the 
other  partners  disavowed  or  repudiated  any  such  trans- 
action ;  in  each  of  these  cases  he  would  have  no  rem- 
edy against  any  of  the  partners,  except  the  one,  with 
whom  he  had  entered  into  the  contract.^  •  So,  also,  if 


1  2  Bell,  Comm.  B.  7,  p.  616,  5th  edit 

8  Minnet  v.  Whinneiy,  or  Whitney,  5  Bra  Pari.  Caa.  by  Tomlina,  489; 
S.^C.  16  Yin.  Abridg.  244 ;  a  C.  2  Bro.  Pari.  Caa.  323;  Le  Roy  v.  John- 
Bon,  2  PeteiB,  R.  186 ;  Gow  on  Partn.  ch.  2,  §  2,  p.  48, 49,  3d  edit ;  Coll- 
yer  on  Partn.  B.  3,  ch.  1,  p.  262,  2d  edit ;  Willis  o.  Dyson,  1  Starkie,  R. 
164;  Aldersonv.  Pope,  1  Camp.  R.  404,  note;  Gow  on  Partn.  ch.  2,  $  % 
p.  55, 56, 57, 2d  edit ;  Id.  ch.  4,  §  1,  p.  148,  149,  150.—  Mr.  Gow  (on 
Partn.  ch.  2,  p.  48, 49, 3d  edit)  has  stated  the  whole  doctrine  very  clearly 
and  distinctly.    "On  the  subject"  (says  he)  "of  negotiable  instrnmenti, 
it  remains  to  be  observed,  that  even  in  transactions,  in  which  all  the  part- 
ners are  interested,  the  authority  of  one  partner  to  make,  draw,  accept, 
or  indorse  promissory  notes  or  bills  of  exchange  in  the  joint  name  ia 
only  implied,  and  may  therefore  be  rebutted  by  expreas  previoos  notice, 
to  the  party  taking  a  joint  securi^  from  one  partner,  of  his  want  of  au* 
thority,  or  that  the  others  will  not  be  liable  upon  it    Such  a  power  is 
not  indispensably  essential  to  the  existence  of  a  partnership ;  the  partners 
may  stipulate  between  themselves,  that  it  shall  not  be  exercised ;  and  if 
a  Uiird  person,  apprised  of  such  stipulation,  will  take  a  joint  security, 
he  cannot  sue  the  firm  upon  it,  althongh  it  were  truly  represented  to  him, 
by  the  partner  giving  the  security,  that  the  money  to  be  advanced  on  h 
was  required  for  the  purpose  of,  and  was  in  fiict  applied  in  'liquidating 
the  partnership  debts ;  much  less  can  he  hold  the  firm  responsible  on  a 
security  so  obtained,  if  he  take  it  in  defiance  of  a  positive  notice,  pre- 
viously given  by  one  of  the  members,  that  he  will  not  be  answerable  Hn 
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the  creator  should  have  notice  of  any  prirate  arrange- 
ment between  the  partners,  by  which  the  power  of  one 
partner  to  bind  the  firm,  or  his  liabiKty  on  the  partner- 
ship contracts  is  qualified,  restricted,  or  defeated ;  the 
creator  tvocdd  be  bound  by  such  arrangement,  and 
could  not  enforce  any  right  in  contravention  iheroof.^ 


sny  bill  or  note  signed  and  negotiated  by  the  others  And  the  power  of 
one  partner  to  bind  the  firm  by  a  negotiable  seourity,  where  it  is  dapable 
of  b^og  exercised,  hi  only  co-existent  with  the  duration  of  the  partnorn 
ship  itself;  for,  immediately  on  its  dissolution,  the  power  ceases.*'  But 
although  a  partner  has  withdrawn  from  a  partnership,  and  it  is  known  to 
the  ot^r  fwrty,  yet  if  his  name  is  Itill  to  cofitinue  in  the  firm  ibf  a  lim- 
ited period,  that  will  create  a  liability  on  his  part  as  a  partner  fbr  that 
period,  since  he  thereby  holds  himself  out  to  the  world,  as  responsible  for 
their  engagements  for  that  period,  i^otwithstanding  the  dissolution  of  the 
partaefshipb    Bn>wii  v.  Leonard,  2  Chitty,  R.  190. 

1  Collyer  on  Partn.  B.  3,  ch.  1,  p.  261 ;  Id.  p.  329,  Ski  edit ;  Minnet  p. 
Whinnery,  2  Bro.  Pari.  R.  323 ;  S.  C.  5  Bro.  Pari.  R.  by  Tomlins,  489 ; 
£x  parte  Hariris,  1  Madd.  R.  593;  Bignold  v.  Waterhou^,  1  Maule  d& 
£Mw.  259;  Gow  on  Partn.  ch.  2^  §  2,  p.  54^  55,  $6, 3d  ediCi;  Id.  ch.4,$  1, 
p.149,150, 151.^InLordGalway  v.  Mathew,  10  East,  .R.  264,  Lord 
Ellenborongh  said ;  ^  The  general  authority  of  one  partner  to  draw  bills 
or  promiss<^  notes  to  charge  anoliier  is  only  an  implied  authority ;  and 
that  iraplieatioft  was  rebutted  in  this  instance  by  thi9  notice  given  by 
Smithson,  who  is  now  sought  to  be  charged,  which  reached  the  plaintifi*, 
warning  him  that  Mathew  had  no  such  authority.  It  iis  not  essential  to  a 
partnership,  that  one  partner  should  have  power  to  Iraw  bills  and  notes 
in  the  partnership  firm  to  charge  the  others ;  they  sdiy  sdpolale  between 
themselves,  that  it  shall  not  be  done ;  and  if  a  third  person,  having  notice 
of  this,  will  take 'such  a  security  from  one  of  the  partners,  he  shall  net 
floe  the  otiters  upon  it,  in  breach  of  such  stipolafion,  nor  in  defiance  of 
a  notice  previously  given  to  him  by  one  of  them,  that  he  will  not  be  lia- 
ble for  any  bill  or  note  signed  by  the  others.'^  Mr.  6ow  speaking  on 
this  subject  says ;  **  So  if  the  person,  with  whom  the  single  partner  deals, 
ia  at  the  time  consoioua  of  the  misconduct  ef  that  partner  in  pledging 
the  joint  name  to  a  separate  transaction,  he  cannot  enforce  againsfe  the 
firm  any  claim,  that  may  arise  to  him  out  of  such  dealings.  Neithei  eaa 
he  call  upon  the  firm  to  fulfil  a  contract,  which  has  been  made  by;  eae 
partner  if  he  be  privy  to  a  private  agreemeat  between  the  partnecs  them- 
selves, the  effect  of  which  is  to  throw  the  responsibility  upon  the-  single 
partner  alone.  Therefore,  where  four  persons  are  partnen  in  a  coach 
coDcem,  but  one  by  agreement  provides  the  coeches  at  a  certain,  lataper 

Partn.  18 
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The  cases  have  gone  yet  further;  and  it  has  been 
held,  that  where  a  note  has  been  made  or  indorsed 
by  a  partner,  in  vidation  of  his  duty  and  authority,  if 
the  holder,  who  receives  it,  has  been  guilty  of  gross 
negligence  in  receiving  it,  it  will  not  be  binding  in 
his  hands  upon  the  partnership.^ 

^  131.  The  same  doctrine  applies,  a  fortiori^  to 
cases  of  fraud ;  for,  although  in  cases  of  partnership, 
a  fraud  committed  by  one  partner  in  the  course  of 
the  partnership  business  and  transactions,  without  the 
knowledge  of  the  other  partners,  will  bind  the  firm, 
and  create  a  liability  coextensive  therewith  ;*  yet  it 
would  be  absurd  to  apply  this  principle  to  any  cases, 
where  the  fraud  is  known  to,  or  participated  in,  or 
connived  at  by,  the  third  person,  whose  interest  it 
affected  ;  for  that  would  be  to  allow  him  to  take  advan* 
tage  of  his  own  wrong,  and  would  affect  the  innocent 
with  the  grossest  injustice.  Thus,  for  example,  if  one 
partner  should  make  a  negotiable  security  in  the 
name  of  the  partnership,  and  dispose  of  it  to  a  third 
person,  who  knew,  that  the  proceeds  were  to  be  ap- 
plied in  fraud  of  the  firm,  or  for  purposes  not  within 
the  scope  of  their  business,  or  for  illegal  purposes,  it 
would  not  be  binding  on  the  firm.  A  fartioriy  if  the 
whole  transaction  should  be  a. meditated  .fraud  to  ac- 
complish a  mere  gaming  purpose,  or  some  other  illegal 


mile,  he  alone  is  responsible  for  repairs  done  to  the  coach,  by  a  person 
cognisant  of  this  arrangement,  although  the  names  of  all  ^ur  appear  on 
the  vehicle.  So,  if  it  be  notorious,  that  the  proprietors  have  separate 
departments  and  interests,  they  must  be  sued  separately  by  the  trades- 
men, who  may  supply  each  with  goods.** 

1  Lloyd  V.  Freshfield,  2  Carr.  &  Payne,  825 ;  New  York  Fire  Insur.  Ca 
V.  Bennet,  5  Connect  R.  574. 

s  Ante,  §  108 ;  Collyer  on  Partn.  B.  3,  ch.  1,  §  5,  p.  293  to  p.  304, 2d  edit ; 
Gow  on  Part  ch.  2,  §  2,  p.  55,  Sd  edit;  Id. ch.  4,  §  1,  p.  146, 147, 148. 
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purpose,  between  the  very  parties,  the  same  rule  would 

apply.' 

^132.  Similar  principles  will  apply,  although  not 
always  to  the  same  extent,  or  with  the  same  certainty, 
where  one  partner  misapplies  the  funds,  or  securities, 
or  other  effects  of  the  partnership  in  discharge  or 
payment  of  his  own  private  debts,  claims,  or  con- 
tracts. In  such  cases  the  creditor,  dealing  with  the 
partner,  and  knowing  the  circumstances,  will  be 
deemed  to  act  maid  Jide^  and  in  fraud  of  the  partner- 
ship, and  the  transaction,  by  which  the  funds,  securities, 
and  other  effects  of  the  partnership  have  been  so  ob- 
tained, will  be  treated  as  a  nullity.^  The  same  rule 
will  ordinarily  apply  to  the  case  of  a  note,  or  indorse- 
ment, or  acceptance,  given  by  one  partner  in  the 
name  of  the  firm  for  his  own  separate  debt  or  con- 
tract ;  for  it  is  a  clear  misapplication  of  the  partner- 
ship credit.'     So,  a  release  of  a  partnership  debt  by 


1  Collyer  on  Partn.  B.  3,  cb.  1,  §  5,  p.  2&^  to  p.  803,  3d  edit ;  Gow  on 
Partn.  ch.  2,  §  3,  p.  55,  56, 3d  edit ;  Id.  ch.  4,  §  1,  p.  147  to  p.  151 ;  Sandi- 
lands  V.  Marsh,  2  Barn.  &  Aid.  673. 

3  Gow  on  Partn.  ch.  3,  §  2,  p.  42  t»  p.  48,  3d  edit ;  3  Sent,  Comou 
Lect  43,  p.  42,  43, 4th  edit ;  Ex  parte  Agace,  2  Ck)Z,  R.  312;  Colljer  on 
Partn.  B.  3,  ch.  tl^  §  3,  p.  a31  to  p.  347,  2d  edit ;  Hope  v.  Oust,  cited 
1  East,  R.  53;  Arden  o.  Sharp;,  2  Esp.  524 ;  Shirreff  v.  Wilks,  1  East, 
R.  48 ;  Green  v.  Deakin,  2  Starkie,  R.  347 ;  Ex  parte  Goalding,  2  ^lyn 
&  Jam.  118;  Snaith  v.  Burri^ge,  4  Taunt  684;  Rogers  o.  Batchelor, 
12  Peters,  R.  231.  ' 

3  Gow  on  Part  ch.  2,  §  2,  p.  44  to  p.  48,  3d  edit ;  CoWjet  on  Partn. 
B.  3,  ch.  2,  §  3,  p.  331  to  p.  347,  2d  edit;  Watson  on  Partn.  ch.  4,  p.  196, 
197, 2d  edit;  Whitaker  v.  Brown,  11  Wend.  R.  75 ;  Gansevoort  v.  Wil- 
liams, 14  Wend.  133;  Wilson  v.  Williams,  14  Wend.  R.  146  r  Dob  v. 
Halsey,  16  John.  R.  34.—  In  Arden  v.  Sharpe,  (2  Esp.  R.  524, 525,)  Lord 
Kenyon  said ;  *'  The  bill  is  indorsed  by  one  partner  in  the  name  of  the 
firm.  One  partner  certainly  may  indorse  a  bill  in  the  partnership  name; 
and  if  it  goes  into  the  world,  and  gets  into  the  hand  of  a  bon4  fide 
holder,  who  takes  it  on  the  credit  of  the  partnership  name,  and  is  igno- 
lant  of  the  circumstances,  though  in  fact  the  bill  was  first  discounted  for 
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one   partner,   (which   ordinarily   will    extinguish   the 
partnership,)  will  be  held  inoperative  and  void,  as  to 


that  ooe  partner's  own  uae,  in  each  case  the  partnership  is  liable.  But 
the  case  is  different,  where  the  party,  whp  brings  the  action,  was  himself 
tl)e  persoQ,  who  took  the  bill  with  the  indorsepent  by  ooe  partner  oalj,  and 
was  informed,  that  the  transaction  was  to  be  concealed  from  the  other. 
He  cannot  sue  the  partnership.  The  transaction  indicates,  that  the  money 
was  for  that  partaer's  own  use,  and  not  raised  on  the  partnership  account, 
therefore  he  shall  not  be  allowed  to  resort  lo  the  security  of  the  partner- 
ship, to  whom  in  the  original  transaction  he  neither  looked  nor  trusted.** 
In  Livingston  o.  Roosevelt,  4  Johns.  R.  QSl^  S65,  Mr.  Justice  Van  Ness 
said;  '^The  distinction  between  geneittl  and  special  partB^vahipa  is 
probably  coeval  -with  their  exi^Boce.  A  general  mlo  appUcablA  to  boUi 
is,  that  in  transactions  relating  to  the  joint  concern,  one  of  several  part- 
ners may  bind  the  rest  He  may  sign  notes,  indorse  or  accept  bills  for 
the  Qommon  beoefit»  &c.  without  applying  to  the  rest  in  eveiy  particular 
case.  But  this  authority  of  a  single  partner  has  its  limitation  Former- 
ly, as  appears  by  the  case  of  Parkney  v.  Hall,  (1  Salk.  126,  and  S.  C.  1 
Ld.  Raym.  175,)  it  was  probably  less  extensive  than  at  this  day.  One 
partner  of  the  concern  has  bo  authority  to  pledge  the  partnership  goods» 
for  his  own  debt;  nor  can  he  bind  the  firm  to  any  engagements,  known  at 
the  time  to  be  unconnected  with,  and  foreign  to,  the  partnership^  This 
has  not  only  been  so  settled  by  this  court,  but  now  is,  and  always  has 
been,  the  established  law  in  England.  Not  an  adjudged  case,  nor,  I  be- 
lieve, a  single  dictum,  can  be  found  the  other  way.  This  will  appear 
from  most  of  the  cases,  which  I  shall  presently  have  occasion  to  mention 
for  another  purpose.  In  special  partnerships,  however,  this  power  of  the 
individuals  composing  them  is  res&icted  to  still  narrower  limits,  and  can 
only  be  legally  exercised  within  Uie  compass  of  that  particular  businesSi 
to  which  ^e  partnership  relates.  It  is  as  circumscribed  as  the  partner- 
ship itself.  It  is,  therefore,  analogous  to.  that,  which  is  conferred  on  an 
agen{  appointed  for  a  special  purpose,  who,  if  he  exceed  his  authori^, 
canno^  bind  his  principal.  (Penn  and  another  v.  Harrison  and  others; 
3  Term  Rep.  757.)  This  analogy  is  complete,  in  all  cases,  where  third 
persons  have  dealings  with  a  special  partner,  with  notice  that  he  is  such. 
And,  accordingly,  it  has  been  repeatedly  ruled,  that,  whenever  such  a 
partner  pledges  the  partnership  fhnds,  or  credit,  in  a  transaction,  which 
is  known  to  be  unconnected  with,  and  not  fairly  and  reasonably  withini 
the  compass  of  the  partnership,  it  is,  as  to  the  other  partners,  flraudulent 
and  void.  They,  however,  to  entitle  themselves  to  the  protection  of  this 
rule  of  law,  must  not  do,  or  consent  to,  or  sufier  any  thing  to  be  done, 
which  may  hold  them  out  to  the  world  as  general  partners ;  and  it  would 
always  be  prudent  and  proper  (though  I  will  not  say  it  is  indispensably 
necessary)  to  give  public  notice  to  the  community,  that  the  partnership 
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the  firm,  if  it  was  taken  in  discharge  of  the  sejiarate 
debt  of  the  partner  releasing  it  by  his  creditor  know- 
ing all  the  circumstances*^ 

^  133.  But,  although  this  is  the  general  doctrine 
in  the  absence  of  all  controlling  circumstances ; 
yet  the  presumption  of  any  fraud  or  misapplication 
may  be  rebutted  by  the  circumstances  of  the  partic- 
ular case.  Thus,  it  may  be  shown,  that  the  other 
partners  have  directly  or  by  fair  implication  au- 
thorized or  confirmed  the  application  of  the  partner- 
ship funds,  securities,  effects,  or  credits  to  the  very 
purpose;  or  that  the  partner  had  acquired,  with  the 
consent  of  his  partners,  an  exclusive  interest  therein, 
or  that,  from  other  circumstances,  the  transaction  was 
actually  bond  jide^  and  unexceptionable,  although  it 
went  to  the  discharge  of  the  private  debt  by  one 
partner  only.^  For,  it  has  been  very  justly  remarked, 
that  the  application  by  a  single  partner  of  a  joint  se- 


is  special,  and  of  the  particular  species  ot  traffic  or  business,  to  which  it 
is  confined.  ( Willet  v.  Chambers,  Cowp.  814 ;  De  Berkom  v.  Smith  and 
another,  1  £sp.  N.  P.  R.  29 ;  Arden  v.  Sharps  and  another,  2  Esp.  N.  P.  IL 
524 ;  Shirreff  and  another  v.  Wilks,  1  East,  4a)  In  the  case.  Ex  parte 
Bonbonus,  (8  Ves.  540,)  Lord  Eldon  expresses  himself  thus;  <I  agree 
it  is  settled,  that  if  a  man  gives  a  partnerahip  engagement  in  the  part- 
nership name,  with  regard  to  a  transaction,  not  in  its  nature  a  partner- 
ship transaction,  he,  who  seeks  the  benefit  of  that  engagement,  must  be 
able  to  saj,  that,  though  in  its  nature  not  a  particular  transaction,  yet 
tliere  was  some  authority  beyond  the  mere  circumstance  of  partnership^ 
to  enter  into  that  contract,  so  as  to  bind  the  partnership ;  and  then  it  de- 
pends upon  the  degree  of  evidence.' " 

1  Gram  v.  Caldwell,  5  Cowen,  R.  489 ;  Evemghim  v.  Ensworth,  7 
Wend.  R.  326 ;  Farrar  o.  Hutchinson,  9  Adolp.  &  Ellis,  641. 

a  Gow  on  Partn.  ch.  2,§  2,  p.  44  to  p.  48,3d  edit;  Id.  ch.4,  §  1,  p.  149, 
150, 151 ;  3  Kent,  Comm.  Lect  43,  p.  42,  43,  44, 4th  edit ;  Collyer  on 
Partn.  R  3,  ch.  1,  §  4,  p.  287, 288, 289 ;  Id.  p.  313  to  p.  331 ;  Id.  ch.  2, 
§  3,  p.  331  to  338, 2d  edit;  Ex  parte  Agace,  2  Cox,  R.  312;  Ridley  ^ 
Taylor,  13  East,  R.  175,  178, 182 ;  Winter  v.  Crowther,  1  Cromp.  &  Jerr. 
316;  Baird  v.  Cochran,  4  Seig.  ^  Rawle,  397. 
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» 

curkjt  in  discharge  of  hia  individual  debt,  by  no 
oceans  necessarily  establishes,  that  it  is  a  firaud  upoa 
the  firm ;  for  it  may  not  only  have  been  expressly 
authorised  by  the  irm ;  but  it  may  firequqntly  result 
from  prudential  considerations  and  arrangements,  re- 
ferable to  their  own  business  and  interests.^    The  mere 


1  See  Gow  on  Partn.  ch.  4,  §  1,  p.  149,  3d  edit;  Collyer  on  Partn.  B.3y 
ch.  2,  §  3,  p.  381  to  p.  347,  2d  edit ;  Ez  parte  Bonbcmns,  8  Vee.  540; 
Fiankland  v.  MoGusty,  1  Knapp^  P.  C.  R.  274 ;  Ridley  v.  Tajrlor,  13  East, 
175, 178, 182 ;  Watson  on  Partn.  ch.  4,  p.  202, 2d  edit ;  Shirreff  v.  Wilks, 
1  East,  R.  42 ;  2  Bell,  Comm.  B.  7,  p.  616, 617,  5th  edit— In  Ez  parte 
Bonbonus,  (8  Yes.  540,  543,  544,)  Lord  Eldon  said ;  <»  This  petition  is 
presented  upon  a  principle,  which  it  is  very  difficult  to  maintain;  that  if 
a  partner  for  his  own  accommodation  pledgees  the  partnership,  as  the 
money  comes  to  the  account  of  the  single  partner  only,  the  partnership  ^ 
k  ndl^boand.    I  cannot  accede  to  that    I  agvee»  if  it  is  manifest  to  the 
persona  advancing  money,  that  it  is  upon  the  sepasate  ao^unt,  and  so, 
that  it  is  against  good  faith,  that  he  should  pledge  the  partnership,  then 
they  should  show,  that  he  had  authority  to  bind  the  partnership.    But  if 
it  is  in,  the  ordinary  course  of  commercial  transaction^  as  upon  discount, 
it  would  be  monstrous  to  hold,  that  a  man  borrowing  money  upon  a 
bill  of  exchange  pledging  the  partnership,  without  any  knowledge  in 
the  bankers,  that  it  is  a  separate  transaction,  merriy  because  that  money 
is  all  carried  into  the  books  of  the  individual,  therefore  the  paitnership 
should  nc^  be  bound.    No  case  has  gone  tiiat  length.    It  was  doubted, 
whether  Hope  v.  Cost  was  not  carried  too  fkr,  yet  that  does  not  reach 
this  transaction;  nor  Shirreff  v.  Wilks;  as  to  which  I  agree  with  horA 
Keny<Ni,  tliat,  as  partners,  whether  they  express^  provide  against  it  in 
their  articles,  (as  they  generally  do,  though  unnecessarily,)  or  not,  do  not 
act  with  good  faith,  when  pledging  the  partnerriiip  property  for  the  debt 
of  the  individual,  so  it  is  a  fraud  in  the  person  taking  that  pledge  for 
his  separate  itibt.    The  question  of  fkct,  whether  this  was  fair  matter  of 
discount,  or,  being  an  antecedent,  separate  debt  of  Rogers,  the  discount 
was  obtained  merely  for  the  purpose  of  paying  that  debt  by  the  appli* 
cation  of  the  partnership  funds,  which  question  is  brought  forward  by 
the  affidavits,  tkough  not  by  the  petition,  must  lead  to  further  examina- 
tion.    If  the  partners  are  privy,  and  silent,  permitting  him  to  go  on 
dealing  in  this  way,  without  giving  notice,  the  question  will  be,  whether 
subsequent  approbation  is  not  for  this  purpose  equivalent  to  previous 
consent    Pumell,  therefore,  most  explain  himself  upon  this ;  for  if  he 
admits  all  these  olicumstances  to  have  been  in  his  knowledge,  it  will 
be  very  difficult  to  say,  he  is  entitled  to  the  benefit  of  that  praiciplei 
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feet,  that  a  note,  oc  secttrity,  or  fiind  of  the  firm 
has  been  taken  in  discharge  or  payment  of  the 
separate  debt  of  one  partner,  is  not  alone  decisive  of 
coUusion,  o(  fraud,  or  misapj^cation  thereof.  Neither 
is  the  fact,  that  the  amount  thereof  has  been  passed 
to  the  separate  private  credit  on  account  of  one 
partner;  nor  that  a  note  or  security  of  the  firm 
has  been  in  part  discounted,  or  applied  to  pay  a  sep 
arate  debt  of  one  partner;  for  all  these  circumstan-* 


which  18  established  for  the  safety  of  partners.    That  explanation^  if 
material  in  1798,  is  much  more  so  now ;  when  one  of  the  partners  is 
dead;   another  gone  abroad;  the  managing  clerk  dead.    Under  these 
circumstancesy  if  the  examination  as  to  the  propriety  of  the  proof  made  ia 
1793,  which  I  consider  a  sort  of  judgment  for  the  debt,  cannot  be  gone 
into  but  under  most  un&vwable  circumstances  to  those,  who  made  it,  I 
cannot  throw  that  difficulty  upon  those,  who  came  forward  then;  and 
permit  the  inattention  of  Uie  others,  who  might  have  come  at  any  time 
since,  to  be  prejudicial  to  third  persons.^    Again  he  added;  "In  For- 
dyce's  Case,  Lord  Thurlow  and  the  Judges  had  a  great  deal  of  conversa- 
tion upon  the  law ;  and  they  doubted,  upon  the  danger  of  placing  eveiy 
man,  with  whom  the  paper  of  a  partnership  is  pledged,  at  the  mercy  of  one 
of  the  partners  with  reference  to  the  account  he  may  afterwards  give  of 
the  transaction.    There  is  no  doubt,  now,  the  law  has  taken  this  course ; 
that  if,  under  the  circumstances,  the  party  taking  the  paper  can  be  con- 
sidered as  being  advertised  in  the  nature  of  the  transaction,  that  it  was 
not  intended  to  be  a  partnership  proceeding,  as  if  it  was  for  an  antecedent 
debt,  primA,  facie  it  will  not  bind  them;  but  it  will,  if  you  can  show  pre- 
vious positive  antliority.    In  many  cases  of  partnership  and  different  pri- 
vate concerns,  it  is  frequently  necessary  for  the  salvation  of  the  partner- 
ship, that  the  private  demand  of  one  partner  should  be  satisfied  at  the  mo- 
ment ;  for  the  ruin  of  one  partner  would  spread  to  the  others,  who  would 
rather  let  him  liberate  himself  by  dealing  with  the  firm.    The  nature  of 
the  subsequent  transactions  therefore  must  be  looked  to,  as  well  as  that  at 
the  time.    It  is  impossible  now  to  forget,  whatever  I  might  have  thought 
of  it  in  1793,  that  the  person,  upon  whose  evidence  this  joint  demand 
could  be  cut  down,  is  Pumell,  the  Bankrupt ;  who  could  not  be  a  witness 
at  law ;  whose  duty  also  it  was  to  protect  the  partnership  agaipst  this 
proof;  and  who  has  permitted  it  to  stand  all  this  time ;  and  who  upon  all 
the  circumstances  appearing  in  these  affidavits,  if  he  should  deny  notice, 
could  not  be  believed  by  a  jury."    See  also  Hood  v.  Aston,  1  Ruse.  BL 
412, 415. 
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ces  may  be  consistent  with  entire  good  faith,  and 
without  gross  negligence  on  the  part  of  the  creditor. 
There  must,  therefore,  be  .some  other  ingredients  in 
the  case,  importing  some  knowledge  or  suspicion  of 
mala  fides^  or  some  reasonable  grounds,  which  should 
put  the  creditor  upon  farther  inquiry.^  It  may,  how* 
ever,  be  taken  as  the  general  rule,  that  where  a  note,  or 
security,  or  Aind  of  the  firm  has  been  taken  in  dis- 
charge of  a  separate  debt  of  one  partner,  the  burthen 
of  proof  is  on  the  holder  or  creditor  to  show  circum- 
stances, sufficient  to  repel  every  presumption  of  fraud, 
or  collusion,  or  misconduct,  or  negligence,  on  his  own 
part,  unless  indeed  the  circumstances,  already  in  proof 
on  the  other  side,  repel  such  presumption.^    And  if 


1  See  Collyer  on  Partn.  B.  3,  ch.  2,  §  3,  p.  331  to  p.  347, 2d  edit ;  Rid- 
ley V,  Taylor,  13  East,  175 ;  Ex  parte  Bonbonus,  8  Ves.  540  to  545 ;  Hood 
V.  Aston,  1  Rus.  R.  412, 415. 

9  Prankland  o.  McGusiy,  1  Enapp,  P.  C.  R.  374, 301, 305, 306 ;  £z 
parte  Bonbonus,  8  Ves.  540;  Ck>llyer  on  Partn.  B.  3,  ch.  2,  §  3,  p. 
342,  343;  Lloyd  o.  Freshfield,  6  Dowl.  &  Ryl.  19;  2  Cair.  &  Payne, 
325 ;  Foot  v.  Sabin,  19  John.  R.  154,  157,  158 ;  Dob.  v.  Halsey,  16 
John.  R.34,  38;  Gansevoort  v.  Williams,  14  Wend.  133.  — In  Frank- 
land  V.  McGusty,  (I  Knapp.  R.  315),  Sir  J6hn  Leach,  (Master  of 
the  Rolls),  in  delivering  the  opinion  of  the  Court,  said;  ^I  take  it 
to  be  clear,  from  all  the  cases  upon  the  subject,  that  it  lies  upon 
a  separate  creditor,  who  takes  a  partnership  security  for  the  payment 
of  his  separate  debt,  if  it  be  taken  simpliciter,  and  there  is  nothing  more 
in  the  case,  to  prove,  that  it  was  given  with  the  consent  of  the  other  part- 
ners. But  there  may  be  other  circumstances  attending  the  transaction, 
which  may  afford  the  separate  creditor  a  reasonable  ground  of  belief, 
that  the  security,  so  given  in  the  partnership  name,  is  given  with  the  con- 
sent of  the  other  partners ;  and  those  circumstances  occurred  in  the 
case,  which  was  cited,  and  which  seemed  to  be  inconsistent  with  the 
other  authorities.  I  refer  now  to  the  case  of  Ridley  v.  Taylor.  In  that 
case  the  bill  was  dated  eighteen  days  before  its  deliveiy  by  the  partner 
to  his  separate  creditor,  and  it  was  not  known  by  the  creditor,  that  il  was 
drawn  and  indorsed  by  the  debtor  alone;  and  the  bill  was  to  a  greater 
amount  tlian  the  separate  debt  The  Court  therefore  were  of  opinion, 
that  there  was  reasonable  ground  for  the  separate  creditor  believing  it 
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the    securities  or  funds    of   the  partnership  are   re^ 
ceived  in  payment  of  the  separate  debt  of  one  part- 


not  to  bave  been  given  to  bim  in  fraud  of  tbe  partnership,  and  tbat  the 
general  presumption,  tbat  a  partnership  security,  when  applied  in  payment 
of  a  separate  debt,  is  in  fraud  of  tbe  partnership,  was  repelled  by  the  spe- 
cial circumstances,  which  belonged  to  that  particular  occasion.  Upon 
a  consideration,  therefore,  of  all  the  authorities,  I  am  of  opinion,  that  the 
law  is,  that  taken  simpliciter  the  separate  creditor  must  show  the  knowl^ 
edge  of  the  partnership ;  but  if  there  are  circumstances  to  show  a  reason- 
able  belief,  that  it  was  given  with  the  consent  of  the  partnership,  it  lies 
open  the  partners  to  prove  the  fraud.  I  think  that  will  reconcile  all  the 
cases."  A  nd  »gaiu  (Id.  p.  805,  496) ;  **  The  counsel  seemed  to  be  pmfectly 
satisfied  with  a  reference  to  one  of  the  members  of  the  Court  to  examine, 
what  the  law  was  in  that  case,  it  having  been  admitted  here,  that  there 
was  no  direct  evidence,  whether  these  bills  had  been  given  with  the  assent  * 
of  the  partners,  or  whether  they  had  not  been  given  with  their  assent;  and 
the  question  therefore  was,  when  bills  had  been  given  by  an  individual 
partner  in  the  name  of  the  partnership  firm,  for  his  individual  debt,  upon 
whom  the  burthen  of  proof  lay  to  show,  that  the  other  partners  did  not  ai^- 
sent  to  the  formation  of  those  bills.  Upon  the  consideration  of  that  ques- 
tion, and  examining  all  the  authorities,  it  appeared  to  the  member  of  the 
Ck^urt,  who  had  the  duty  of  that  examination,  that  simpliciter,  bills  drawn 
by  one  partner  for  a  separate  debt  in  the  partnership  name,  could  not  be 
recovered  upon,  as  against  the  partnership  firm ;  but  that  the  person  claim- 
ing payment  of  tbe  bills  must  prove  either  a  direct  ajssent  of  the  other 
partners  to  the  formation  of  the  bills,  or  if  not  such  direct  assent,  that 
there  were  some  circumstances  in  the  transaction,  from  which  the  party 
taking  them  might  reasonably  infer,  that  they  were  given  with  the  con- 
sent of  the  other  partners."  In  Dob  o.  Halsey,  (16  John.  R.  34,  38), 
Mr.  Chief  Justice  Spencer,  in  delivering  the  opinion  of  the  Court,  said ; 
**  This  Court  has  decided,  in  several  cases,  that  where  a  note  is  given  in 
the  name  of  a  firm,  by  one  of  tbe  partners,  for  the  private  debt  of  «uch 
partner,  and  known  to  be  so  by  the  person  taking  the  note,  the  other 
partners  are  not  bound  by  such  note,  unless  they  have  been  previously 
consulted,  and  consent  to  the  transaction.  (Livingston  v.  Hastie  &  Pat* 
rick,  2  Caines,  346;  Lansing  v.  Gaine  &  Ten  Eyck,  2  Johns.  R.aOO ; 
liivingston  v.  Roosevelt,  4  Johns.  R.  251^  In  Ridley  and  another  v. 
Taylor,  13  East,  175,  the  Court  of  King's  Bench  held,  that  if  one  part- 
ner draw  or  endorse  a  bUl  in  the  name  of  the  partnership,  it  will,  primi 
fiicio)  bind  the  firm,  although  passed  by  one  partner  to  a  separate  credi- 
tor, in  discharge  of  his  private  debt,  unless  there  be  covin  between  such 
separate  debtor  and  creditor,  or,  at  least,  the  want  of  authority,  either  ex- 
preas  or  implied,  in  the  debtor  partner,  to  give  the  security  of  the  firm 
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ner  bj  his  creditor,  it  will  not  be  necessary  for  the 


for  his  separate  debt  The  only  diffeFence  between  the  decision  of  this 
Court,  and  that  of  the  King's  Bench,  consists  in  this ;  We  require  the 
separate  creditor,  who  has  obtained  the  partnership  paper  for  the  private 
debt  of  one  of  the  partners,  to  show  the  assent  of  the  whole  firm  to  be 
bound.  The  rule  of  the  King's  Bench  throws  the  burthen  of  avoiding 
such  security  on  the  firm,  by  requiring  them  to  prove,  that  the  act  was 
eovinouii  on  the  part  of  the  partner,  for  whose  private  debt  the  paper  of 
the  firm  was  giveii,  by  showing,  that  it  was  done  without  the  knowledge 
and  against  the  consent,  of  the  other  partners,  and  that  tiie  fact  was 
known  to  the  separate  creditor,  when  he  took  the  paper  of  the  fimu  I 
can  perceive  no  aubstantiaX  difference,  whether  the  note  of  a  firm  be 
taken  for  a'  private  debt  of  one  of  the  partners,  by  a  separate  creditor 
of  the  partner  pledging  the  security  of  the  firm,  uid  taking  the  property 
of  the  firm  upon  a  purchase  of  one  of  the  partners,  to  satisfy  his  private 
debt  In  both  cases,  the  act  is  equally  injurious  to  the  other  partners ; 
it  is  taking  their  common  property  to  pay  a  private  debt  of  one  of  the 
partners."  The  same  point  was  decided  in  Foot  v.  Sab  in,  19  John.  R. 
154,  157,  158,  where  the  same  learned  Judge  said;  "The  plaintiff 
proved  Holmes's  signature  to  the  note,  and,  also,  that  Wilson  and  Foot 
were  partners,  and  that  Wilson  signed  the  name  of  the  firm ;  and  it  ap- 
peared on  the  face  of  the  note,  that  they  signed  as  *  sureties '  to  Holmes. 
Whether  we  apply  this  proof  to  the  general  issue,  or  to  the  special  plea, 
the  plaintiff  has  not  maintained  either  issue.  It  was  incumbent  on  him 
to  show,  that  all  the  defendants  were  liable  on  the  note,  and  that  Wilson 
executed  the  note  with  the  express  assent  and  authority  of  Foot  In  this 
case,  it  appearing,  that  the  signature  of  the  name  of  the  fiim,  by  Wilson, 
was  not  for  a  partnership  debt,  Wilson  could  not  bind  his  partner  Foot 
All  the  cases  were  reviewed  in  Dob  v,  Halsey,  (16  Johns.  R.  38),  and 
the  principle  established  is  this,  that  where  a  note  is  given  in  the  name 
of  a  firm,  by  one  of  the  partners,  for  the  private  debt  of  such  partner, 
and  known  to  be  so  by  the  person  taking  the  note,  the  other  partner  is  not 
bound,  unless  he  has  been  previously  consulted,  and  has  consented  to  the 
transaction ;  and  the  burthen  of  the  proof,  that  the  partner,  who  did 
not  sign  the  note,  consented  to  be  bound,  is  thrown  on  the  creditor. 
The  same  principle  applies  with  greater  force,  when  one  of  the  partners 
becomes  security  for  another  person,  and  attempts  to  bind  his  copart- 
ners. The  creditor  is  aware,  that  he  is  pledging  the  partnership  re- 
sponsibility in  a  matter  in  nowise  connected  with  the  partnership  business ; 
and  that  is  a  fraud  on  such  of  the  partners  as  do  not  assent  expressly 
that  the  firm  shall  be  bound.  When,  therefore,  it  appeared,  from  the 
plaintiff's  own  showing,  that  the  note  was  signed  by  Holmes,  as  princi- 
pal, and  by  Wilson,  with  the  name  of  the  firm  of  Wilson  and  Foot,  as 
sureties  for  Holmes,  nothing  was  shown  to  bind  Foot,  and  the  plaintiff 
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partners  to  estaUish  the  fact,  that  the  creditor  knew 


failed  to  maintaiii  the  issue.  On  the  motion  for  a  nonsuit,  the  Court 
held,  that  the  plaintiff  was  bound  to  prove  the  authority  or  consent  of 
Foot,  to  the  making  the  note,  which  the  court  considered  he  had 
done.  There  was  no  pioof  of  any  authority  or  consent  of  Foot, 
except  the  proof  of  the  signature  of  Wilson  of  the  name  of  the 
firm.  The  Court,  then,  certainly  drew  a  reiy  incorrect  legal  inference 
from  the  &ct  proved."  Perhape  the  whole  doctrine  cannot  be  summed 
up  better  than  it  is  done  by  Mr.  Chancellor  Kent  in  his  learned  Com- 
mentaries. **  In  all  contntcts,"  says  he,  '^  concerning  negotiable  paper, 
the  act  of  one  partner  binds  all ;  and  even  though  he  signs  his  individual 
name,  provided  it  appears  on  the  face  of  the  paper,  to  be  on  partner- 
ship account,  and  to  be  intended  to  have  a  joint  operation.  But  if  a  bill 
or  note  be  drawn  by  one  partner,  in  his  own  name  only,  and  without  ap- 
pearing to  be  on  partnership  account,  or,  if  one  partner  borrow  money  on 
his  own  security,  the  partneiship  is  not  bound  by  the  signature,  even 
though  it  was  made  for  a  partnership  purpose,  or  the  money  applied  to  a 
partnership  use.  The  borrowing  partner  is  the  creditor  of  the  firm,  and 
not  the  original  lender.  If,  however,  the  bill  be  drawn  by  one  partner 
in  his  own  name,  upon  the  firm,  on  partnership  account,  the  act  of  draw- 
ing has  been  held  to  amount,  in  judgment  of  law,  to  an  acceptance  of  the 
bill  by  the  drawer  in  behalf  of  the  firm,  and  to  bind  the  firm  as  an  ac- 
cepted  MIL  And  though  the  partnership  be  not  bound  at  law  in  such  a 
case,  it  is  held,  that  equity  will  enforce  payment  from  it,  if  the  bill  was 
actually  drawn  on  partnership  account  Even  if  the  paper  was  made  in 
a  case,  which  was  not  in  its  nature  a  partnership  transaction,  yet  it  will 
bind  the  firm,  if  it  was  done  in  the  name  of  the  firm,  and  there  be  evi- 
dence, that  it  was  done  under  its  express  or  implied  sanction.  But  if  a 
partnenhip  security  be  taken  from  one  partner,  without  the  previous 
knowledge  and  consent  of  the  others,  for  a  debt,  which  the  creditor 
knew  at  the  time  was  the  private  debt  of  the  particular  partner,  it  would 
be  a  fraudulent  transaction,  and  clearly  void  in  respect  to  the  partner- 
ship. So,  if  from  the  subject-matter  of  the  contract,  or  the  course  of 
dealing  of  the  partnerships  the  creditor  was  chargeable  with  constructive 
knowledge  of  that  fact,  the  partnership  is  not  liable.^  There  is  no  dis- 
tinction in  principle  upon  this  point  between  general  and  special  partner- 
ships ;  and  the  question,  in  all  cases,  is  a  question  of  notice,  express  or 
constructive.  All  partnerships  are  more  or  leas  limited.  There  is  none 
that  embraces,  at  the  same  time,  every  branch  of  business ;  and  when  a 
person  deals  with  one  of  the  partners  in  a  matter  not  within  the  scope  of 
the  partnership,  the  intendment  of  law  will  be,  unless  there  be  circum- 
stances or  proof  in  the  case,  to  destroy  the  presumption,  that  he  deals 
with  "him  on  his  private  account,  notwithstanding  the  partnership  name 
he  assumed.    The  conclusion  is  otherwise,  if  the  subject-matter  of  the 
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at  the  time,  that  it  was  a  misapplication  of  the  seea- 


,  contract  wM  conmtent  with  the  ptrtnenhip  bushieM;  and  the  defend- 
ants in  that  caM  would  be  boosd  to  show,  that  the  contract  was  out  of 
the  regular  course  of  the  pavtnenhip  dealings.    When  the  bosineas  of  a 
partnenhip  is  defined,  known,  or  declared,  and  the  company  do  not  ap- 
pear to  the  world  in  any  other  light  than  the  one  exhibited,  one  of  die 
partners  cannot  make  a  valid  partnership  engagement,  except  on  part- 
nersfaip  account    There  must  be  at  least  some  evidence  of  previous  au- 
tiiofitj  beyond  the  mere  circumstance  of  partnership,  to  nmke  such  a 
contract  binding.    If  the  public  have  the  osoal  means  of  knowledge 
given  them,  and  no  acts  have  been  done  or  snfibred  by  the  partnership 
to  mislead  them,  every  man  is  presumed  to  know  the  extent  of  the  part- 
nership, with  whose  members  he  deals.     And  when  a  person  takes  a 
partnership  engagement,  without  the  consent  or  authority  of  tlie  firm,  for  a 
matter,  that  has  no  reference  to  the  business  of  the  firm,  and  is  not  with- 
in  the  scope  of  its  authority,  or  its  regular  course  of  dealing,  he  is^  in 
judgment  of  law,  guilty  of  a  ftaud.    It  is  a  well  established  doctrine, 
that  one  partner  cannot  rightfeUy  apply  the  partnership  fends  to  dis- 
charge his  own  preexisting  debts,  without  the  express  or  implied  assent 
of  the  «ther  partoers.    This  is  the  case  even  if  the  creditor  had  no  know- 
ledge at  the  time  of  the  fact  of  the  fund  being  partnership  pnpehy. 
The  authority  of  each  partner  to  dispose  of  the  partnenhip  funds  sfariotly 
and  rightfeUy  extends  only  to  the  partnership  business,  though  in  the 
case  of  bon&  fide  purchasers,  without  notice^  fer  a  valuable  cohsideratton, 
the  partnership  may,  in  certain  cases,  be  bound  by  the  act  of  one  part- 
ner.'*   3  Kent,  Comm.  Lect  43,  p.  41  to  p.  49.    The  question,  upon  whom 
the  burthen  of  proof  lies  to  show,  that  the  paitnenhip  fends  or  securities 
have  or  have  not  been  misapplied,  by  the  application  thereof  to  the  pay- 
ment of  a  separate  debt  of  one  partner,  has  been  elaborately  discussed  in 
some  other  cases  in  the  American  Reports ;  and  the  conclusion  is  uni- 
formly maintained,  that  the  bmthen  of  pitxif  is  on  the  holder,  and  not  on 
the  other  partners.    In  Ganeevoort  «.  Wiiiiams,  14  Wend.  R.  193, 135^ 
Mr.  Justice  Nelson  in  deliv^ng  the  opinion  of  the  Court  examined  all  the 
cases  at  large.    The  following  extract  may  not  be  unacceptable  to  the 
learned  reader.    **  The  Englirii  cases  upon  this  subject  are  not  alwaya 
consistent  with  themselves ;  and  even  the  same  court,  while  they  profess 
to  adhere  to  their  general  position,  namely,  that  the  partoer  denying 
the  authority  of  his  associate  must  prove  affirmatively,  that  the  holder 
knew  the  paper  was  given  in  a  transaction  unconnected  with  the  pait> 
nerahip,  and  also,  that  he  did  not  assent,  sometimes  substantially  disre- 
gard Uie  latter  qualification  of  the  rule  in  the  application  of  it  to  the 
facts.    The  case  of  Hope  e.  Gust,  before  Lord  Mansfield  in  1774|  cited 
by  Lawrence,  J.,  in  1  East,  58,  is  an  instance.    There  one  Fordyce,  who 
traded  largely  in  his  private  capacity,  as  well  as  in  the  business  of  a 
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rilaes  or  hmis ;  for  tl:^  v^ry  natura  of  mch  a  traos- 

banker  with  others,  had  comiiderable  dealings  in  his  private  capacity 
wkh  Hope  &  Co.  hi  Holland,  and  gave  to  thein  a  general  guaranty  in 
the  partneniiip  nanie,  for  money  due  in  his  separate  capacity.  The 
plaintifflb  failed  in  reeoyering  on  the  guaranty.  Lord  MaMfield,  in  re- 
porting the  case  to  the  Couit  of  Chanoery,  it  being  an  issue  fton  that 
eeurt,  said  he  lelt  it  te  the  jury  to  say,  whether,  under  the  eiromnstaB- 
ees,  ^e  taking  of  the  guaran^  was,  in  respect  to  the  partners,  a  fair 
transaction,  or  ooyinous,  with  sufficient  notice  to  the  plaintiis  of  the  in- 
justice and  breach  of  trust  Fordyce  was  guilty  of  in  giving  it  Chitty 
en  Bills,  33.  The  case  seems  to  have  been  put  to  the  jury,  fknn  the 
history  given  of  it,  upon  the  gross  negligence  of  the  plaintiib  in  not 
discovering,  that  Fordyce  was  committing  a  fraud  upon  his  associates. 
But  it  does  not  appear,  that  there  was  any  affirmative  evidence  showing 
that  the  other  partners  had  not  assented,  and  that  this  was  known  to  the 
plaintifis.  In  Ek  parte  Bonbonus,  8  Ves.  544,  Lord  Chancellor  Eldon 
says,  in  Fordyce's  cas%  Lord  Thurlow  and  the  judges  had  a  greet  deal  of 
conversation  upon  the  law,  and  they  doubted  upon  te  danger  of 
placing  every  man,  with  whom  the  paper  of  a  partnership  is  pledged,  at 
the  mercy  of  one  of  the  partners,  with  refbrence  to  the  account  he  may 
afterwards  give  of  the  transaction.  But  he  says, '  there  is  no  doubt  now 
te  law  has  taken  that  coune;  that  if,  under  te  circumstances,  te 
party  taking  te  paper  can  be  considered  as  being  advertised  in  te 
nature  of  te  transaction,  tet  it  was  not  intended  to  be  a  partnership 
proceeding,  as  if  it  was  fbr  an  antecedent  debt,  prim4  facie  it  will  not 
bind  tern.'  The  case  of  BhirrefT  and  another  v»  WUks  and  others,  I 
East,  48,  is  anoter  instance.  There  te  plaintiff,  Oct  1795,  sold  a  quan- 
tity of  porter  to  B.  &  W.,  partners,  which  was  shipped  by  them  to  the  West 
Indies.*  In  April,  1796^  R.  came  into  te'firm  acnd  continued  till  November 
following,  when  it  was  dissolved.  The  balance  due  for  te  porter,  as 
settled  by  W.,  was  £78,  fbr  which  the  plaintiffii  drew  upon  te  de- 
f^dantB  the  bill  in  question,  which  was  accepted  by  B  in  te  name 
of  the  ti^en  firm.  The  court  decided  R.  was  not  bound,  and  Lord 
Kenyon  says,  R.  had  no  concern  with  te  matter,  and  was  no  debtor  of 
te  plainttffii ;  that  no  assent  of  his  was  found,  and  nothing  to  show, 
tet  he  had  any  knowledge  of  te  transaction;  that  te  transaction  was 
fimudulent  upon  its  face.  In  Ridley  v.  Taylor,  13  East,  175,  te  rule  was 
applied  by  Lord  Ellenborough  with  more  strictness.  There  he  re- 
quired Something  more  than  te  naked  ftct,  tet  the^biliinte  name  of  the 
Ann  was  given  for  the  private  debt  of  te  member  who  drew  it,  and  that 
fkct  known  to  te  plaintiA.  The  court  would  not  infer  want  cf  anterity 
or  fWiod  upon  these  hctB ;  and  they  considered  te  cireumstances  of  te 
case  of  Shirreff  and  anoter  v.  Wilfcs  and  anoter,  as  having  fairly  author 
vised  Boeh  a  presumption,  and  tet  it  was  decided  upon  that  grooad.    Bat 
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action   ought  to  put  him  upon  farther  inquiry ;   and 


in  Green  v,  Deakin  and  others,  2  Stark.  347,  a  partnership  secnrity  (a  bill) 
was  given  by  one  member  for  his  private  debt  to  the  plaintiff;  and  al- 
though it  appeared  exfuressly,  that  the  plaintiff  was  not  informed,  that  the 
aasociate  had  not  concurred,  yet  Lord  Ellen  borough  held,  that  the  nature 
of  the  tranaaction  was  intrinsically  notice,  and  he  nonsuited  him.  So,  in 
Wood  v.  Hollenbeck  and  others,  Chitty  on  Bills,  33,  note  z,  the  action 
was  on  a  bill  against  three  acceptors,  where  it  appeared  they  were  part- 
ners in  a  tea  speculation,  and  the  drawer,  a  wine  merchant,  drew  it  in 
payment  of  wine  delivered  to  one  of  them ;  the  jury  were  directed,  if  they 
found  it  was  drawn  without  the  knowledge  or  concurrence  of  the  other 
two,  they  were  not  liable,  omitting  the  necessity  of  bringing  home  affi]v 
matively  notice  to  the  holder.  It  is  not  material  to  look  any  further  into 
these  cases ;  they  will  be  found  stated  and  referred  to  in  Chitty  on  Bills, 
p.  29, 33.  They  all  clearly  prove,  that  while  the  English  courts  hold  to 
the  position,  that  the  firm  is  liable  on  a  bill  or  notet  made  by  one  out  of 
the  partnership  business,  unless  the  holder  knows,  that  it  was  so  made, 
and  that  the  other  partners  did  not  concur,  the  frequent  practical  opera- 
tion and  effect  of  it  under  their  direction  does  not  essentially  differ  torn 
the  rule  as  settled  in  this  court«  They  undoubtedly  put  the  defence  of 
the  copartner  upon  the  ground  ofL  fraud,  committed  upon  him  by  his  asso- 
ciate and  the  holder.  But  this  is  sometimes  inferred  from  the  fiict,  that 
the  bill  or  note  is  given  for  a  private  debt,  and  that  known  to  the  holder ; 
and  at  other  times  further  proof  is  required  negativing  a  presumed  con- 
currence of  the  copartner.  In  this  court,  the  cases  are  believed  to  be 
uniform  from  that  of  Livingston  o.  Hastie,  2  Caines,  246,  down  to  the 
present  time,  that  where  a  note  or  other  security  is  given  in  the  name  of 
the  firm,  by  one  partner  for  his  private  debt,  or  in  a  transaction  'uncon- 
nected with  the  partnership  business,  which  is  the  same  thing,  and 
known  to  be  so  by  the  person  taking  it,  the  other  partners  are  not  bound, 
unless  they  have  consented.  11  Johns.  R.  544;  16  Johns.  R.  34;  19 
Johns.  R.  154;  3  Wendell,  419;  5  Wendell,  223;  6  WendeU,  619; 
7  Wendell,  158,  310.  Primli  facie,  the  execution  of  the  bill  or  note  in 
the  name  of  the  firm  by  one  partner  binds  the  whole.  The  burden,  there- 
fore, of  proving  a  presumptive  want  of  authority,  and  of  course  fraud,  for 
that  necessarily  follows,  lies  upon  the  copartners.  11  Johns.  R.  544. 
We  hold,  that  the  fact  of  the  paper  of  the  firm  being  given  out  of  the 
partnership  business  by  one  member  is  presumptive  evidence  of  want  of 
authority  to  bind  the  other  members  of  the  firm,  and  if  the  person  taking 
it  knows  the  fact  at  the  time,  he  is  chargeable  with  notice  of  want  of 
authoriQr,  and  guilty  of  concurring  in  an  attempted  fraud  upon  the  other 
partners*  It  may  be  asked,  why  should  the  partners  be  bound  at  all, 
when  the  paper  is  in  fact  signed  without  their  authority?  This  is  no 
doubt  against  general  principles,  and  involves  the  injustice  of  subjecting 
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however  band  fide  his  conduct  may  be,  it  is  a  case  of 


a  person  to  answer  for  an  act  of  another,  to  which  he  never  expressly 
or  impliedly  assented.  The  answer  is  founded  apon  the  law  merchant 
By  entering  into  the  partnership,  each  reposes  confidence  in  the  other, 
and  constitutes  him  a  general  agent  as  to  all  the  partnership  concerns  9 
and  the  inconvenience  to  commerce,  if  it  were  necessary,  that  the  actual 
consent  of  each  partner  should  be  obtained,  or  that  it  should  be  ascer- 
tained, that  the  transaction  was  for  the  benefit  of  the  firm  in  the  ordina- 
ry transaction  of  their  business,  suggested  the  rule,  that  the  act  of  one, 
when  it  has  the  appearance  of  being  on  behalf  of  the  firm,  is  considered 
the  act  of  the  rest;  and  whenever  a  bill  is  drawn,  accepted,  or  endorsed 
by  one  of  several  partners,  on  behalf  of  the  firm  during  its  continuance, 
which  comes  into  the  hands  of  a  bon4  fide  holder,  the  partners  are  liable 
to  him,  though  in  truth  one  partner  only  negotiated  the  bill  for  his  own 
benefit,  without  the  consent  of  the  copartners.  Swan  and  others  v. 
Steele,  7  East,  210 ;  Chitty  on  Bills,  30.  There  appears  never  to  have 
been  a  doubt  in  England  or  in  this  State,  in  any  of  the  cases,  but  that  all 
the  partners  are  bound,  unless  the  bon&  fides  can  be  impeached.  What 
shall  amount  to  an  impeachment  is  oflentimes  a  debateable  question,  and 
in  England  seems  to  rest  very  much  upon  the  circumstances  of  the  case. 
There  is  more  uniformity  and  precision  in  the  application  of  the  rule 
here.  It  is  undoubtedly  the  practice  of  mercantile  firms  to  indorse  the 
bank  paper  of  each  other  by  the  hand  of  any  one  of  the  members.  Upon 
a  strict  application  of  the  rule  in  this  court,  and  upon  some  of  the  cases 
in  England,  such  paper  would  not  bind  the  firm,  if  the  bank  had  know- 
ledge of  the  facts.  It  is  not  within  the  purpose  and  business  of  a  mer- 
cantile firm  to  endorse  paper  for  their  neighbors.  Such  business  is  not 
within  the  contemplation  of  the  partnership,  and  therefore  no  authority  is 
to  be  implied  or  attached  to  any  one  of  the  members.  It  might  well  alarm 
the  mercantile  community  to  hy  down  the  position,  that  the  partnership 
endorsement  of  accommodation  paper  by  one  of  the  firm,  for  any  person 
that  might  ask  him,  would  be  binding  upon  all,  whether  the  holder  knew 
the  facts  or  not.  Even  the  authority  of  one  partner  to  sign  bills  and 
notes  for  the  firm  when  interested,  is  only  implied,  and  may  be  rebutted  by 
notice.  Chitty  on  Bills,  33.  It  would  be  a  strange  implication  of  au- 
thority, where  the  firm  had  no  interest  But  if  it  should  appear,  that  a 
^  house  was  in  the  habit  of  endorsing  at  the  bank  or  elsewhere  for  another, 
such  general  course  of  dealing  would  be  sufllcient  evidence  of  authority 
from  all  the  members  of  the  firm,  and  such  use  of  it  by  one  would  bind 
all.  Duncan  v.  Lowndes  &  Bateman,  3  Campb.  478.  The  authority 
would  not  flow  from  the  partnership,  but  from  facts  and  considera- 
tions independently  of  it"  See  also  on  the  same  point  Wilson  0.  Wil- 
liams, 14  Wend.  K.  146;  Rogers  v.  Batchelor,  12  Peters,  R.  221, 229 
to  232. 
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iiegligeooe  oo  hii  part,  wkick  will  not  entitle  him  to 
recover  against  the  partnership.^ 


1  Rogers  v.  Batchelor,  12  Peters,  R.  p.  229  to  p.  232.— This  point 
came  directly  before  tlie  Saprenie  Court  of  the  United  States  in  the  case 
of  Rogers  v.  Batchelor,  (12  Peters,  R.  229,)  and  was  much  discussed. 
Upon  that  occasion  the  Court  said ;  "  The  first  instruction  raises  these 
questions ;  whether  the  funds  of  a  partnership  can  be  rightfully  applied 
by  one  partner  to  the  discharge  of  his  own  separate  preexisting  debt, 
without  the  assent,  express  or  implied,  of  the  other  partner ;  and,  whether 
it  makes  any  difierence,  in  such  a  case,  that  the  separate  creditor  had  no 
knowledge  at  the  time  of  the  fact  of  the  fund  being  partnership  proper- 
ty. We  are  of  opinion  in  the  negative,  on  both  questions.  The  implied 
authority  of  each  partner  to  dispose  of  the  partnership  funds  strictly 
and  rightfully  extends  only  to  the  business  and  transactions  of  the 
partnership  itself;  and  any  disposition  of  those  funds,  by  any  part- 
ner, beyond  such  purposes,  is  an  excess  of  his  authority  as  partner, 
and  a  misappropriation  of  those  funds,  for  which  the  partner  is  re- 
sponsible to  the  partnership;  though  in  the  case  of  hojik  fide  pur* 
chasers,  without  notice,  for  a  valuable  considemtion,  the  partnership 
may  be  bound  by  such  acts.  Whatever  acts,  therefore,  are  done  by  any 
partner,  in  regard  to  partnership  property  or  contracts,  beyond  the  scope 
and  objects  of  the  partnership,  roust,  in  general,  in  order  to  bind  the 
partnership,  be  derived  from  some  farther  authority,  express  or  impliedi 
conferred  upon  such  partner,  beyond  that  resulting  from  his  character  as 
partner.  Such  is  the  general  principle;  and,  in  our  judgment,  it  is 
founded  in  good  sense  and  reason.  One  man  ought  not  to  be  permitted 
to  dispose  of  the  property,  or  to  bind  the  rights  of  another,  unless  the 
latter  has  authorized  the  act  In  the  case  of  a  partner,  paying  his 
own  separate  debt  out  of  the  partnership  fiinds,  it  is  manifest,  that  it  is  a 
violation  of  his  duty  and  of  the  rights  of  his  partners,  unless  they  have 
assented  to  it.  The  act  is  an  illegal  conversion  of  the  funds ;  and  the 
separate  creditor  can  have  no  better  title  to  the  funds,  than  the  partner 
himself  had.  Does  it  make  any  difference,  that  the  separate  creditor 
had  no  knowledge  at  the  time,  that  there  was  a  misappropriation  of  the 
partnership  funds?  We  think  not  If  he  had  such  knowledge,  un- 
doubtedly he  would  be  guilty  of  gross  fraud ;  not  only  in  morals,  but  in 
law.  That  was  expressly  decided  in  Shirreff  o.  Wilks,  1  East,  R.  48; 
and,  indeed,  seems  too  plain  upon  principle,  to  admit  of  any  serious 
doubt  But  we  do  not  think,  that  such  knowledge  is  an  essential  ingre- 
dient in  such  a  case.  The  true  question  is,  whether  the  title  to  the  prop- 
erty has  passed  from  the  partnership  to  the  separate  creditor.  If  it  has 
not,  then  the  partnership  may  reassert  their  claim  to  it  in  the  hands  of 
such  creditor.    The  case  of  Ridley  v,  Taylor,  13  East,  R.  175,  has  been 
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^  133  a.  Upon  like  principles,  if  the  acting  partners 
of  a  firm,  or  the  governing  body  of  a  joint  stock  coin- 


supposed  to  inculcate  a  different  and  mpre  modified  doctrine.  But  upon 
a  close  examination,  it  will  be  found  to  have  turned  upon  its  own  pecu- 
liar circumstances.  Lord  Ellenboroogh  in  that  case  admitted,  that  one 
partner  could  not  pledge  the  partnership  property  for  his  own  separate 
debt ;  and  if  he  could  not  do  such  an  act  of  a  limited  nature,  it  is  some- 
what difficult  to  see,  how  he  could  do  an  act  of  a  higher  nature,  and  sell 
the  property.  And  his  judgment  seems  to  have  been  greatly  influenced 
by  the  consideration,  that  the  creditor  in  that  case  might  fairly  presume, 
that  the  partner  was  the  real  owner  of  the  partnership  security;  and 
that  there  was  an  absence  of  all  the  evidence  (which  existed  and  might 
have  been  produced)  to  show,  that  the  other  partner  di4  not  know,  and 
had  not  authorized  the  act  If  it  had  appeared  from  any  evidence,  that 
the  act  was  unknown  to,  or  unauthorized  by  the  other  partners,  it  is 
very  far  from  being  clear,  that  the  case  could  have  been  decided  in  favor 
of  the  separate  creditor ;  for  his  Lordship  seems  to  have  put  the  case 
open  the  ground,  that  either  actual  covin  in  the  creditor  should  be 
shown,  or,  that  there  should  be  pregnant  evidence,  that  the  act  was  un« 
authorized  by  the  other  partners.  The  case  of  Green  v.  Deakin,  2  Stark. 
R.  347,  before  Lord  Ellenborough,  seems  to  have  proceeded  upon  the 
ground,  that  fraud,  or  knowledge  by  the  separate  creditor  was  not  a 
necessary  ingredient  In  the  recent  case.  Ex  parte  Goulding,  cited  in 
Collyer  on  Partn.  283,  284, 1st  edit,  the  Vice-Chancellor  (Sir  John  Leach) 
seems  to  have  adopted  the  broad  ground,  apon  which  we  are  disposed  to 
place  the  doctrine.  Upon  the  appeal,  his  decision  was  confirmed  by 
Lord  Lyndhurst  Upon  that  occasion  his  Lordship  said ;  '  No  principle 
can  be  more  clear,  than  that,  where  a  partner  and  a  creditor  enter  into  a 
contract  on  a  separate  account ;  the  partner  cannot  pledge  the  partner- 
ship funds,  or  give  the  partnership  acceptances  in  discharge  of  this  con- 
tract, so  as  to  bind  the  firm.'  There  was  no  pretence  in  that  case  of  any 
fraud  on  the  part  of  the  separate  creditor.  And  Lord  Lyndhurst  seems 
to  have  put  his  judgrment  upon  the  ground,  that  unless  the  other  partner 
assented  to  the  transaction  he  was  not  bound ;  and  that  it  was  the  duty 
of  the  creditor  to  ascertain,  whether  there  was  such  assent  or  not 
The  same  question  has  been  discussed  in  the  American  courts  on  various 
occasions.  In  Dob  v.  Halsey,  16  John.  R.  34,  it  was  held  by  the  court, 
that  one  partner  could  not  apply  partnership  property  to  the  payment  of 
his  own  separate  debt,  without  the  assent  of  the  other  partners.  On  that 
occasion,  Mr.  Chief  Justice  Spencer  stated  the  difierence  between  the 
decisions  in  New  York,  and  Uiose  in  England  to  be  merely  this ;  that 
in  New  York  the  court  required  the  separate  creditor,  who  had  obtained 
the  partnerahip  paper  for  the  private  debt  of  one  of  the  partners,  to  show 

19» 
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panj  should  uirite  with  a  stranger  to  produce  a  fraud 
against  the  firm  or  company  for  whom  they  act,  a  court 
of  equity  might  interfere  and  repudiate  such  acts,  and 
ask  to  be  relieved  against  them.^ 

^  134«  There  are  other  cases,  which  constitute 
exceptions  to  the  general  liability  of  partners  for  acts 
or  contracts  concerning  the  partnership  business, 
whidi  deserve  special  notice  in  this  coimexicMi.  One 
of  them  is,  where  in  the  very  transaction,  althou^  it 
may  be  for  the  benefit  or  use  of  the  partnership,  and 
m  the  business  thereof^  yet  the  credit  is  exclusively 
given  to  the  partner,  transacting  it,  upon  his  sole  and 
separate  liability.    The  law  is  exceedingly  clear  and 


tbe  BflMnt  of  the  vhde  finn  to  be  boan!;  and  that  ia  Engiand,  the  bur- 
then of  proof  was  en  the  other  poftnen  to  show  Hieir  want  of  knowled^ 
or  diaeent  The  learned  judge  added  ;  *  I  can  perceive  no  anbetaiitial 
diflbrenoe,  whether  the  note  of  a  fltm  be  taken  for  a  priTatie  debt  of  one 
of  the  partners  hj  a  aeparate  oreditor  of  a  paitner,  pledging  the  seenritj 
of  the  firm ;  and  taioDg  the  propertf  ^  the  firm,  upon  a  purehase  <^  one 
of  the  partners  to  pay  his  priTate  debt  In  both  cases,  the^  act  is  eqnalij 
injeriens  to  the  other  partnevir  It  is  taking  their  oommon  propetly  to 
pay  a  private  debt  of  one  of  the  partnem.'  Hie  same  doetrine  has  been,  on 
I  various  occasions,  fdUy  recognised  in  the  Supreme  Court  of  the  saiM 
State.  And  we  need  do  no  more  than  to  refer  to  one  of  the  latest ;  the  case 
of  E>renighim  tr.  Ellsworth,  7  Wend.  R.  396.  Indeed,  it  had  been  fiiily 
considered  long  before,  in  LiVington  «.  Roosevelt,  4  John.  R.  351.  it  is 
true,  that  the  precise  point  now  beibre  us,- does  not  appear  to  have  re- 
ceived any  direct  adjndicKtion;  lor  in  all  the  cases  above  mentioned, 
there  was  «  known  application  of  the  funds  or  securities  of  the  paitneiship 
to  the  payment  ef  the  separate  debt  But  we  think,  that  the  true  prim- 
pie  to  be  extracted  from  the  authoritiee  is,  that  one  partner  cannot  apply 
the  partnership  funds  or  securities  to  the  discharge  of  his  own  private 
debt  without  Uieir  consent;  and  that  without  their  consent  their  title  to 
the  proper^  is  not  divested  in  fkvor  of  such  separate  creditor,  whedMr 
he  knew  it  to  be  partnership  property  or  not  In  short,  his  right  d^ 
pcndi,  not  upea  his  knowledge,  that  it  was  a  partnership  property;  but 
epon  the  fact,  whether  the  other  paxtoers  had  assented  to  soch 
of  it,  er  not" 
1  Vigets  e.  Pike,  8  Claifee  A.  Fin.  86S;  648. 
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weM  settled  upon  this  poiot.  If  moaej  is  borrowed^ 
or  goods  boaght,  or  any  other  contract  is  made  by  one 
partner  upon  his  own  exdumve  credit,  he  alone  k  liable 
therefor;  and  the  partnerdiip,  although  the  money, 
property,  or  other  contract  is  for  their  proper  use 
and  benefit,  or  is  applied  thereto,  will  in  no  manner 
be  Kable  dierefor.'  For  k  is  entirely  competent  for 
one  partner  to  borrow  money,  w  to  buy  goods,  or  to 
enter  into  contracts  on  his  own  sole  and  exclusive 
credit  with  third  persons ;  and,  on  the  other  hand,  it  is 
equally  competent  for  them  to  rely  on  that  exclusive 
credit,  and  either  to  refuse  to  contract  with  the  firm, 
to  or  exonerate  the  firm  finom  all  liability  upon  any 
contract,  whidi  would  otherwise  Irind  the  firm,  as 
being  for  their  account  and  benfit.  For  the  maxim 
of  the  common  law  here  applies  with  its  full  force ; 
Modus  el  conventio  vincunl  legem;  and  either  party 
may  at  his  j^easnre  waive  or  relinquish  rights,  to 
which  he  would  otherwise  be  entitled.  It  is  but  fol* 
lowing  out  the  nile  of  natural  justice  and  the  exposi* 
tion  of  the  intention  of  the  parties  recognised  in  the 
Pandects.  ArUe  omnia  enim  animadvertendum  est^  ne 
wniventio  in  alid  r€,  aut  cum  alid  persondy  in  alid  re 
aUdve  persond  noceat^  • 

§  136.  This  very  case  was  directly  put  in  the  Ro- 
man law,  in  relation  to  joint    employers  of   ships. 


1  Collyer  on  PartD.  B.  3,  ch.  2,  §  3, p.  319,  Qd  edit.;  Id.  p.  342, 343; 
£x  parte  Emiy,  1  Rose,  R.  61 ;  Ex  parte  BonboDua,  8  Ves.  R.  540 ;  Syl- 
vester 9.  8mitb,9  Mass.  R.  119, 121 ;  Goir  on  Partn.  ch.  4,  p.  154, 155, 
3d  edit. ;  Lloyd  v.  Freshfield,  2  Carr.  &  Payne,  325 ;  9  Dowl  &  Ryl.  19 ; 
Ketcham  v.  Durkee,  1  Hoffb.  R.  528 ;  Le  Roy  v.  Johnson,  2  Peters,  R. 
198, 199, 200.  See  Trueman  v.  Loder,  11  Adolp.  &  Ellis,  594, 595 ;  De 
Mautost  V.  Saunders,  1  Bam.  &  Adolp.  398 ;  Bonfield  v.  Smith,  12  Mees. 
&  Welsh.  405. 

>  Dig.  lib.  2,  tit  14, 1. 27,  §  4 ;  Pothier,  Ohlig.  d.  85. 
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where  one  acted  as  the  administrator  of  the  concern, 
and  contracted  in  his  own  name  exclusively.  Si  plures 
navem  exerceant  adversa/rios  cum  quolibel  eorum  in  soli- 
dum  agi  potest.  Ne  in  plures  destringatur,  qui  cum  uno 
contraxerit}  The  same  rule  is  adopted  in  the  French 
law ;  and  accordingly  Pothier  says ;  When  a  partner 
has  not  contracted  in  the  name  of  the  firm,  but  in 
his  own  name  alone,  he  alone  will  be  bound,  although 
the  contract  has  been  applied  to  the  benefit  of  the 
partnership.  Thus,  if  a  partner  has  borrowed  money 
in  his  sole  name,  for  his  own  account,  and  then  he 
applies  the  money  to  partnership  purposes,  the  credi- 
tor  cannot  have  any  action  against  the  firm ;  for,  ac* 
cording  to  the  principles  of  law,  a  creditor  has  his 
remedy  only  against  the  party,  with  whom  he  has  con- 
tracted, and  not  against  those,  who  have  been  bene- 
fitted or  received  profit  from  it.^  And  this  again  is  but 
the  dictate  of  the  Roman  law.  Non  adversus  te  credi- 
toresy  qui  mutuam  sumpsisti  pecuniam^  sed  ejus,  cui  hanc 
credideras  fusredes  experiri,  contra  juris  formam  em- 
denier  postulas.^ 

^  136.  One  illustration  may  be  taken  from  a  case, 
which  has  already  passed  into  judgment.  In  that 
case,  one  of  two  partners  drew  bills  of  exchange 
in  his  own  name,  which  he  procured  to  be  discount- 
ed by  a  banker  through  the  medium  of  the  same 
agent,  who  procured  the  discount  of  other  bills  drawn 
in  the  partnership  name,  with  the  same  banker ;  it  was 
held  by  the  Court,  that  the  banker  had  no  reme- 
dy against  the  firm,  either  upon  the  bills  so  drawn  in 


I  Dig.  Lib.  14,  tit  1, 1.  25 ;  Id.  1. 2 ;  Ante,  §  102. 
s  Pothier,  de  Society,  n.  101, 105, 106. 
3  Cod.  Lib.  4,  tit  3, 1. 15. 
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his  own  namey  or  fiar  toonej,  had  and  received  tfirough 
tbe  medium  of  aoch  bills^  although  the  proceeds  wera 
carried  to  the  psurtnes^p  account.  The  reason  was^ 
that  the  mosey  was  adyanced  solely  on  the  security  of 
(he  parties,  whose  names  were  on  the  bills  by  way  of 
loan  to  them,  and  not  by  way  of  loan  to  the  partnership. 
And  it  made  no  difl^nce  in  the  case,  that  the  bank* 
er  conceived  at  the  time,  that  all  the  bills  were  drawn 
on  the  partnership  account;  since  he  did  not  credit 
the  firm,  but  only  the  names  on  the  lolls.^ 

^  137.  Tl^  French  law  has  followed  out  the  like 
doctrine  to  its  legitimate  conclusion.  Whenever  one 
partner  in  a  commercial  partnership  contracts  a  debt 
in  his  own  sde  name^  he  akme  will  be  responsible 
therefor;  and  the  creditor  will  have  no  recourse 
against  the  partnership,  even  although  the  debt  may 
have  been  contracted  in  behalf  of,  or  for  the  ben-* 
efit  of  the  partnership-^  And  a  forii&ri  in  cases  of 
nmi-commercial  partnerstups,  the  doctrine  is  held  to 
apply  ;^  with  the  reservation,  however,  that  the  other 
partners  have  not  made  him  their  agent  to  contract 
a  joint  obligation  in  soKdo^  or  otherwise.^ 

^  138.  Still,  although  the  general  principle  is  clear, 
it  may  not  always  be  easy  to  apply  it  to  the  circum- 
stances of  particular  cases ;  for  it  is  often  a  matter  of 
no  inconsiderable  difficulty  and  intricacy  at  the  com- 
mon law,  to  ascertain  in  pdnt  of  feet,  whether  tbers 
has  been  an  exclusive  credit  given  to  one  partner  or 


1  Emly  o.Lye,  15  Eaat,  R.  7;  Siffkin  v.  Walker, 2 Camp.  R.  908;  ante, 
102,142,24a    See  Faith  V.  Richmond,  11  Adolp.  &  £11. 339. 
9  Pothier,  de  Society  n.  100,  lOL 

3  Pothier,  de  Society,  n.  105. 

4  Pothier,  de  Society,  n.  104, 105» 
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not.  In  the  case  of  a  dormant  and  secret  partner, 
the  credit  is  manifestly  given  only  to  the  ostensible 
partner  ;  for  no  other  party  is  known.  Still,  however 
it  is  not  treated  as  an  exclusive  credit ;  for  the  law  in 
all  cases  of  this  sort  founds  its  decision  upon  the 
ground,  that  the  creditor  has  had  a  choice  or  election  of 
his  debtor,  which  cannot  be,  where  the  partner  is  dor- 
mant and  unknown.^  The  credit  therefore  is  not 
deemed  exclusive,  but  binding  upon  all,  for  whom  the 
partner  acts,  if  done  in  their  busines  and  for  their 
benefit,  as  is  the  case  in  cases  of  agency  for  an  un- 
known principal.^ 

§  139.  Another  case  may  easily  be  put.  Suppose 
a  partnership  to  be  carried  on  in  the  sole  name  of  one 
of  the  partners,  and  he  at  the  same  time  should  trans- 
act business  upon  his  own  separate  account ;  and  he 
should  borrow  money  in  his  own  name.  In  such  a 
case  the  question  may  arise,  whether  the  partner- 
ship is  bound  for  such  borrowed  money,  or  the 
individual  partner  only.  And  it  must  be  resolved  by 
taking  into  consideration  the  whole  circumstances  of 
the  case.  Thus,  if  the  money  is  in  feet  borrowed 
for  the  partnership  business,  or  it  is  in  feet  applied  to 


5  Ante,  §  63. 

1  Stoiy  on  Ag^ency,  §  291, 292 ;  2  Kent,  Comro.  Lect  41,  p.  690, 631, 
4th  edit. ;  Paley  on  Agency,  by  Lloyd,  245, 250,  3d  edit;  Thompson  «. 
Davenport,  9  B.  &  Cresw.  78,  86,  87 ;  Pothier  on  Oblig.  n.  82,  83,  447 ; 
Collyer  on  Partn.  B.  1,  ch.  I,  §  1,  p.  11, 12, 14, 2d  edit;  Id.  R  3,ch.  1,  p. 
259;  Hoare  v.  Daires,  Doug.  R.  371 ;  Gow  on  Partn.  ch.  4,  §  1,  p.  162, 163^ 
3d  edit ;  Saville  v.  Robertson,  4  Term  R.  725 ;  Robertson  v.  Wilkinson 
3  Price,  R.  538 ;  U.  S.  Bank,  v.  Biiyiey,  5  Mason,  R,  176 ;  S.  C.  5  Petera, 
R.  529 ;  Kelley  v.  Hurlburt,  5  Cowen,  R.  534;  Mifflin  v.  Smith,  17  Serg. 
&  Rawle,  R.  25.  —  The  law  with  regard  to  dormant  partners  does  not 
extend,  except  to  commercial  partnerships.  It  has,  therefore,  no  applica- 
tion to  dormant  partners  in  land  speculations.  Pitts  v.  Waugh,  4  Mass. 
R.  421 ;  Smith  r.  Burnham,  3  Sumner,  R.  435. 
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the  partnership  business,  in  the  absence  of  all  con- 
trolling circumstances,  the  partnership  will  be  bound 
therefor ;  since  the  fair  presumption  is,  that  it  was  in- 
tended by  the  partner  to  pledge  the  partnership 
credit,  and  not  merely  his  individual  credit,  whether 
the  partnership  was  known  or  unknown  to  the  lender. 
On  the  other  hand,  if  the  money  was  borrowed  for  the 
separate  use  of  the  individual  partner,  or  actually  ap- 
plied to  that  use,  the  contrary  presumption  would  pre- 
vail. But,  if  the  business  of  the  partnership  were  diflFer- 
ent  from  the  separate  business  of  the  individual  partner, 
and  he  should  borrow  expressly  of  the  lender  for  the  one 
business  or  for  the  other,  the  lender  would  be  deemed 
to  give  credit  to  that  particular  business,  and  not  to  the 
other  business ;  and  then  the  partnership  would  or 
would  not  be  bound  according  to  the  fact,  whether 
it  was  borrowed  for  their  business  or  not.  And,  in 
such  a  case,  it  would  make  no  difference,  whether 
the  lender  did,  or  did  not  know,  that  there  was  any 
partnership  in  either  business,  or  whether  the  money 
was  actually  applied  to  the  business,  for  which  it  was 
expressly  borrowed,  or  not.  But  in  the  absence  of  all 
proofs,  as  to  the  purpose,  for  which  the  money  was 
borrowed,  or  to  which  it  was  applied,  it  would  be 
deemed  to  be  borrowed  upon  the  separate  account  of 
the  individual  partner.^ 


1  See  Collyer  on  Partn.  B.  3,  ch.  1,  §  2,  p.  275,  276,  277,  2d  edit; 
Etheridge  v.  Binney,  9  Pick.  272;  Mifflin  v.  Smith,  17  Serg.  &  R.  165; 
U.  Stated  Bank  v.  Binney,  5  Maaon,  176 ;  S.  C.  5  Peters.  R.  529.  In  U. 
Sutes  Bank  v.  Binney,  5  Maaon,  R.  176,  183,  184,  the  Court  said;  ''In 
respect  to  both  general  and  limited  partnerships,  the  same  general  prin- 
ciple applies,  that  each  partner  has  authority  to  bind  the  firm,  as  to  all 
things  within  the  scope  of  the  partnership,  but  not  beyond  it  Where 
the  contract  is  made  in  the  name  of  the  firm,  it  will,  prim&  facie,  bind 
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^  140.  Various  other  cases  may  be  put  to  ittustrate 
the  same  rale.     Thus,  if  a  peraoa  should  advance 


the  firm,  unlets  it  is  ultra  the  business  of  the  firm.    Where  the  firm  im- 
ports, on  its  ftice,  a  companj,  as  A.  B.  &  Co.,  or  A.,  B.,  Sl  C^  there  the 
GDDtmcts  made  by  the  partners  in  that  name  bind  the  firsnt  unleae  thef 
are  known  to  be  beyond  the  scope  and  bosioess  of  the  firm.    But  wh^« 
the  business  is  carried  on  in  the  name  of  one  of  the  partners,  and  his 
name  alone  is  the  name  of  the  firm,  there,  in  order  to  bind  the  firm,  it  is 
neoesaaiy  nd  only  to  prove  the  eignati]f>e»  but  that  i%  vas  used  as  the 
aignaiure  of  the  fiim  by  a  par^  authorized  to  use  i^  on  that  occasion, 
and  for  that  purpose.    In  other  words,  it  must  be  shown  to  be  used  for 
partnership  objects,  and  as  a  paitnerah^  act    The  proof  of  the  signa- 
tnre  is  not  enough.    The  plaintiflb  must  go  iaitber,  and  show,  that  it  is 
a  partnership  signature.  .  In  the  present  case,  the  signature  of '  John 
Winship '  may  be  on  bis  own  Individual  account,  as  his  personal  contract, 
er  it  may  be  on  account  of  the  partnenhip.    Upon  the  Ikoe  of  the  paper 
it  stands  indifferent    The  burden  of  proof,  then,  is  upon  the  plalntifis 
to  establish,  that  it  is  a  contract  of  the  firm,  and  ought  to  bind  them." 
And  again ;  "  The  notes  are  all  indorsed  in  the  name  of  '  J6bn  Winship.* 
For  aught,  therefore,  that  appears  on  the  face  of  them,  they  were  notes 
only  binding  him  pereoAal^.    The  plaintiff  must,  then,  go  fiuther>  and 
show  either  expressly  or  by  implication,  that  these  notes  were  o^red  by 
Winship,  as  notes  binding  the  firm,  and  not  merely  on  himself  personally ; 
or  that  the  discounts  were  made  for  the  benefit,  and  in  the  course  of  the 
business  of  the  firm.    It  is  not  sufficient  for  the  plaintifb  to  prove,  that 
the  bank,  in  discounting  these  notes,  acted  upon  the  belief,  that  they 
bound  the  firm,  and  were  for  the  benefit  and  business  of  the  firm.    They 
must  go  further  and  prove,  that  the  belief  was  known  to  and  sanctioned 
by  Winship  himself  in  offering  the  notes ;  and  that  he  intentionally  held 
out  to  them,  that  the  discounts  were  for  the  credit,  and  on  the  account  of 
the  firm ;  and  that  his  indorsement  was  the  indorsement  of  the  firm,  and 
to  bind  them ;  and  that  the  bank  discountsd  the  notes  opon  the  faith 
of  such  acts  and  representations  of  Winship.    The  jury  will  judge  from 
the  whole  evidence,  how  the  case  stands  in  these  respects.    The  mere 
fact,  that  the  discoonte  so  procured  were  applied  to  the  use  of  the  firm, 
is  not,  of  itself,  sufficient  to  prove,  that  the  discounts  were  procured  on 
account  of  the  firm.    It  is  a  strong  circumstance,  entitled  to  weight ;  but 
not  decisive."    In  Etheridge  v.  Binney,  9  Pick.  R.  274,  the  Court  said ; 
*'  Now,  as  the  partner,  whose  name  is  assumed  by  the  firm,  may  also  en- 
gage in  otiier  branches  of  business,  in  which  he  may  want  credit  on  his 
own  private  account,  if  he  applies  for  a  loan  of  money  to  one,  who  is 
ignorant  of  tlie  copartnership,  and  no  information  is  given  of  its  exist- 
ence, it  is  a  private  loan,  and  does  not  bind  the  firm,  unless  the  creditor 
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money  for  a  firm,  and  yet  take  the  security  of  one 
partner  therefor,  the  security  would  bind  that  part- 
ner only.^    And,  indeed,  under  such  circumstances,  if 


shall  know,  that  the  money  borrowed,  or  the  goods  procured,  by  the  in- 
dividual, went  to  the  use  of  the  firm.  The  burthen  of  proof  in  such  case 
ts  upon  tfa^  creditor,  in  order  to  make  gdod  his  claim  upon  Ae  firm ;  for 
he  credited  the  individaal,  and  not  the  firm,  and  it  will  be  preeumed  to 
be  for  the  private  benefit  of  the  individual,  unless  the  contraiy  is  proved. 
Bat  if  the  existence  of  the  firm  is  known  to  the  person,  who  makes  the 
loaD,  and  representations  ai«  made  to  him  hy  the  borrower,  that  he  bot^ 
lows  for  the  use  of  the  company,  and  that  they  are  answerable  fior  the 
debt,  so  that  credit  is  given  to  the  company,  and  not  to  the  individual 
partner,  the  burthen  of  proof  is  upon  the  company,  when  sued,  to  shotr, 
that  the  power  confided  to  the  individual  has  been  abused,  and  that  the 
money  borrowed  was  applied  to  his  private  use,  and  also,  that  this  was 
known  to  the  lender  to  be  his  intention.  This  principle  necessarily  fol- 
lows ftom  cases  settled.  If  a  parchase  is  made  in  tiie  name  of  a  firm,  or 
money  borrowed,  and  a  note  given  or  indorsed  in  that  namef  this  is 
primll  facie  evidence  of  a  debt  from  the  firmi,  and  it  can  only  be  rebutted 
by  proof  in  the  defence,  that  this  was  fraudulently  done  by  the  individual 
partner  for  his  own  private  use,  and  that  this  was  known  to  the  creditor. 
So  that  in  the  limited  partnership,  if  the  name  of  the  firm  had  been  Joha 
Winship  &  Co.,  or  Winship  Sl  Binney,  all  notes  given  to  any  creditor, 
in  either  of  those  names,  would  be  company  notes,  unless  disproved,  as 
befiire  stated.  Now,  the  making  and  oflbring  of  such  a  note  is  nodiing  more 
than  a  representation,  that  the  money  is  wanted  finr  the  use  of  the  compa- 
ny, and  as  they  confide  in  the  individual,  they  will  be  bound  by  his  acts. 
The  name  of  the  firm  here  being  only  the  name  of  the  individual,  a  note 
offered  in  that  name,  unaccompanied  by  any  representation,  would  of  course 
import  only  a  promise  by  John  Winship  alone ;  and  the  credit  being  given 
to  him  alone,  the  creditor  would  not  recover  against  the  firm,  without 
proving,  that  the  money  actually  went  into  the  funds  of  the  firm.  Bat  if 
the  borrowing  partner  states,  that  he  is  one.  of  a  company,  and.  that  he  bor- 
rows money  for  the  company,  or  purchases  goods  for  their  use,  then,  as 
there  is  such  company,  and  as  they  have  given  him  authority  to  use  ^ 
company  credit  to  a  certain  extent,  and  as  the  creditor  will  have  no 
means  of  knowing,  whetfier  he  is  acting  honestly  towards  his  associates, 
or  otherwise,  if  he  lends  the  money  or  sells  the  goods  on  the  fkith  of 
such  representation,  the  company  will  be  bound,  unless  they  prove,  that 
the  contract  was  for  his  private  benefit,  and  known  to  be  so  by  the 
creditor." 

I  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  315  to  p.  334, 2d  edit ;  SiiTkin  v. 
Walker,  2  Camp.  R.  906 ;  Emly  v.  Lye,  15  East,  R.  7. 

Partn.  20 
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the  separate  security  is  knowingly  taken  upon  ad- 
vances for  the  finn,  it  will  ordinarily  be  treated,  as  an 
election  by  the  creditor,  to  absolve  the  partnership 
from  responsibility,  and  to  confine  the  credit  to  that 
partner  only.^  Nor  will  it  make  any  difference  in 
such  a  case,  that  the  money  has  not  only  been  bor- 
rowed, but  has  been  applied  to  partnership  purposes ; 
if  the  contract  has  been  exclusively  upon  the  sepa- 
rate credit  or  security  of  one  partner,^  On  the  other 
hand,  if  money  is  actually  borrowed  on  the  credit  of 
the  firm  in  the  course  of  the  business  of  the  firm,  it 
wdll  make  no  difference  in  the  liability  of  the  other 
partners,  that  it  has  been  misapplied  by  the  borrow^* 
ing  partner,'  But  care  must  be  taken  to  distinguish 
between  cases  of  this  sort,  and  cases,  where  the  sepa- 
rate security  of  one  partner  has  been  taken,  not  as  the 
primary  debt,  but  merely  as  collateral  security  for  the 
primary  debt,  as  one  of  the  firm;  for,  in  the  latter 
case,  the  firm  will  undoubtedly  be  holden,  notwith- 
standing the  separate  security/ 

^  141.  The  custom  of  a  particular  trade  or  busi- 
ness may  in  some  cases  also  fiirnish  an  exemption  of 


I  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  318, 319,  321, 2d  edit ;  £z  parte 
Hunter,  1  Atk.  223 ;  Ex  parte  Emljr,  1  Rose,  R.  61 ;  Gow  on  Partn.  ch.  4, 
§  2,  p.  154, 155, 156, 3d  ediL 

9  Colly er  on  Partn.  B.  3,  ch.  2,  §  2,  p.  319,  320, 2d  edit;  Bevan  9. 
Lewis,  1  Sim.  R.  376;  Lloyd  v.  Frethfield,  2  Carr.  Sl  Payne,  R.  323; 
Parkin  «.  Caziuthen,  3  Esp.  R.  248 ;  Jaques  v.  Marquand,  6  Cowen,  R» 
497. 

3  Collyer  on  Paitn.  B.  3,  ch.  1,  §  1,  p.  263 ;  Id.  B.  3,  ch.  2,  p.  322,  and 
no^,  2d  edit;  Church  v.  Sparrow,  5  Wend.  R.  223;  U.  S.  Bank  v,  Bin- 
ney,  5  Mason,  R.  176;  S.  C.  5  Peters,  529;  Gow  on  Partn.  ch.  4,  §  2,  p. 
146, 147, 3d  edit ;  Id.  §  3,  p.  282  to  p.  284 ;  ante,  §  105. 

4  Collyer  on  Paitn.  B.  3,  ch.  2,  §  2,  p.  323, 2d  edit. ;  Id.  p.  275 ;  Ex  parte 
Brown,  1  Atk.  R.  225;  Denton  v.  Rodie,  3  Camp.  R.  493 ;  South  Car. 
Bank  v.  Case,  8  B.  &  Cresw.  427j  Ex  parte  Bolitho,  1  Bock,  R.  lOa 
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the  partnership  upon  contracts  made  for  their  bene- 
fit, and  establish,  that  the  credit  is  exclusively  given 
to  the  contracting  partner.  Instances,  however,  of 
this  sort  are  of  rare  occurrence ;  and  it  has  been  re- 
marked by  a  learned  writer,  that  perhaps  there  is  no 
ordinary  trade  or  business,  except  that  of  stage-coach 
proprietors,  in  which  the  firm  hav^  been  held  not  lia- 
ble for  repairs  made,  or  goods  supplied,  by  the  order 
of  one  partner  for  the  use  of  the  concern.^  In  gen- 
eral, such  proprietors  are  held  bound,  like  all  other 
partners.^  But  under  some  special  circumstances,  the 
credit  has  been  held  to  be  exclusively  given  to  the 
partner,  ordering  the  repairs  or  supplies.  Thus, 
where  several  persons  furnished  with  horses,  which 
were  their  several  property,  the  several  sta^res  of  a 
coach,  and  in  the  general  business  and  profits  all  the 
proprietors  were  partners,  and  shared  the  profits,  it 
was  held,  that  the  proprietors  were  not  all  joindy 
liable  for  goods  furnished  to  one  partner  for  the  use 
of  his  horses,  drawing  the  coach  along  his  part  of  the 
road ;  and  that  the  goods  must  be  deemed  furnished 
upon  the  exclusive  credit  of  that  partner.^ 

^  142.  The  general  rule  is,  as  we  have  seen,  that 
if  a  bill  or  note  is  drawn  or  endorsed  in  the  name  of 
one  partner  only,  not  being  the  firm  name,  it  will  not 
be  a  contract  binding  on  the  firm,  but  on  himself  only, 
even  although  it  may  be  a  transaction  for  the  use  or 


I  CoUyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  329, 330,  2d  edit 

9  Ibid. ;  Artllur  v.  Dale,  cited  Collyer  on  Partn.  B.  3,  ch.  2,  §  3,  p.  330, 

2d  edit 
3  Barton  v.  Hanson,  2  Taunt  R.  49;  2  Camp.  R.  97;  Hiard  «.  Bigg, 

Manning's.  Nisi  Prins,  Index,  220;  Gow  on  Partn,  cb.  4,  §  1,  p.  149, 150, 

3d  edit 
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benefit  of  the  6rm^  But»  nevertheless,  cases  might 
arise,  where  the  partiiiership  might  be  held  liable,  as 
the  drawers  or  indorsers  of  the  note  or  bill,-  notwith<^ 
standing  it  was  made  or  indorsed  only  in  the  name  of 
one  partner.  But,  then,  in  such  cases,  in  order  to 
bind  the  firm  it  must  appear,  that  the  other  partners 
had  constantly  treated  such  note  or  Inll,  so  made  and 
indorsed,  as  the  note,  or  bill,  or  indorsement  o£  the 
firm  in  the  mdopted  name  of  the  partner,  as  a  firm 
name,  pro  hac  vice ;  or  at  leasts  as  the  note,  or  bill,  at 
indorsement  made  by  the  firm  by  procuration  of  the 
partner,  so  that  the  holder  would  be  at  liberty  to 
write  over  the  partner's  name  the  name  o(  the  firm 
by  procuration  of  the  partner,  (A.  and  B.  by  pioca- 
ration  of  B«)^  But,  whether  this  would  be  so»  or  not» 
it  has  been  held,  that  if  one  partner  makes  use  (^  an 
assumed  firm  name,  not  the  real  name  of  the  firm, 
and  signs  it  by  procuration  of  the  assumed  firm,  and 
the  other  partners  knew  his  habit  of  so  doing,  and 
adopted  the  note,  or  bill,  or  indorsement,  as  that  of  the 
firm,  the  partners  will  be  held  to  have  adopted  the 
new  firm  name,  pro  hae  vice,  and  will  be  bound  by  the 
Qontract.^ 

^143.  The  doctrine  has  even  been  pressed  far- 
llier ;  and  it  has  be^n  held,  that  a  note  or  other  se* 
curity  may  be  so  signed,  as  at  once  to  make  the 


1  Collyer  on  Partn.  B.  3,  ch.  1,  §  2,  p.  277, 2d  edit. ;  Id.  B.  3,  ch.  2,  §  3, 
p.  331  to  p.  347 ;  Jaques  v.  Marquand,  6  Cowen,  497 ;  Smith  v.  Craven, 
1  Cromp.  &.  Jerv.  500,507;  ante,  §  136;  Traeman  v.  Loder,  11  Adolp. 
&  Ellis,  R,  592 ;  Futh  v.  Richmond,  11  Adolp.  &  Ellis,  339 ;  ante,  $  102. 

*  South  Car.  Bank  v.  Case,  8  Bam^  &  Cresw.  427 ;  Ex  parte  Bolitho, 
1  Buck,  R.  100. 

9  V\ri]liam8on  v.  Johnson,  1  Barn.  &  Cresw.  146;  Collyer  on  PartXL 
B.  3,  ch.  1,  $  2,  p.  276,  277,  2d  edit;  Id.  B  3,  ch.  2,  §  2,  p.  319  to  p. 
324. 
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partner  signing  it  separately  liaUe,  and  also  the  firm 
liable  thereon.  Thus,  where  A.  (one  of  the  partners 
in  the  firm  of  A.  fi.  and  C.)  made  a  promissory  note 
in  these  words ;  <<  Sixty  days  after  date,  I  promise  to 
pay  D.  E.  or  order,"  &c.,  and  signed  the  note  "  For 
A.  fi.  &  C.  —  A ;  "  it  was  held,  that  the  firm  was  liable 
thereon,  and  also  that  he  was  seplrately  liable  ;  so  that, 
in  effect,  it  was  treated  as  a  joint  and  several  security, 
a  joint  security  of  the  firm,  and  a  several  one  of  the 
partners  signing  it.^  This  construction  of  the  instru- 
ment certainly  goes  to  the  very  verge  of  the  law; 
and  perhaps  may  be  thought  to  deserve  farther  con- 
sideration. 

^  144.  Cases  of  a  difierent  character  may  occur. 


^  Lord  Gal  way  v.  Mathews,  1  Camp.  R.  403;  Hall  v.  Smith,  1  B.  & 
Craaw.  467.  See^  Story  on  Agency,  ^  154,  275,  276 ;  Collyer  on  Partn- 
B.  3,  ch.  1,  $  2,  p.  277,  2d  edit  —  In  the  case  of  Lord  Galway,  1  Camp. 
R.  403,  the  firm  were  held  liable.  In  the  case  of  Hall  v.  Smith,  1  Bam. 
and  Cresw.  407,  which  was  a  note  of  this  sort  payable  to  bearer,  and  was 
signed  A.  B.  and  C.  by  A.,  the  suit  was  against  A.  only ;  and  he  was  held 
separately  liable.  Mr.  Justice  Bayley  on  this  occasion  said;  "In  pro- 
nouncing judgment  for  the  plaintiff,  we  shall  not  give  to  the  note  any 
different  effect  from  that,  which  it  appears  upon  the  face  of  it  to  have. 
The  words  used  are  *  I  promise  to  pay,'  and  it  is  signed  by  the  defendant 
What  then  is  the  import  of  those  words  ?  Surely,  that  W.  Smith  prom- 
ises. It  is  true,  that  he  promises  for  himself  and  others,  but  he  alone 
promises.  Now,  there  are  many  cases,  where  a  party,  entering  into  a 
contract  in  his  own  name  on  behalf  of  others,  may  be  sued,  or  those,  for 
whom  he  contracts,  may  be  sued,  and  e  converso,  an  agent  may  sue,  or  the 
parties  beneficially  Interested  may  sue.  If  any  hardship  arise  from  this 
construction,  it  might  have  been  avoided  by  introducing  the  pronoun  *  we ' 
instead  of  *  I ' ;  and  on  the  other  hand,  a  great  difficulty  may  be  imposed 
upon  the  plaintiff,  if  he  be  compelled  to  sue  all ;  for  then  he  would  be 
bound  to  prove  the  partnership  of  all  the  parties,  whereas  in  this  action  it 
is  sufficient  to  prove  the  handwriting  of  the  defendant  The  cases  of 
March  v.  Ward,  and  Clark  v.  Blackstock  import,  that  the  word '  I '  creates  a 
several  promise  by  each  party,  that  signs,  and  here  a  fortiori  that  must 
be  the  effect  of  it,  for  the  party  sued  is  the  only  person,  who  actually 
made  the  promise.    The  plaintiff  is  therefore  entitled  to  recover." 

20* 
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wliere  the  quesdon^  whether  ei^usive  cfedit  has  been 
given  to  one  partner^  or  joint  contractorf  may  admit  of 
much  disciwgion  and  difficulty,  founded  upon  the  pe^ 
Guliar  eircumstances  thereof.  Thus,  in  case  one 
member  of  a  dub  should  order  good$  for  the  we  and 
benefit  of  thci  olub|  all  the  members  of  the  dub,  who 
eoncuired  in  the  older,  or  subsequently  ratified  it, 
nnght  be  liaUe  for  the  amount  theieof,  although  the 
member,  who  ordered  the  goods,  should  be  made 
debtor  in  the  tradesman's  books,  unless  it  dearly  ap- 
peared, that  the  tradesman  meant  to  gire  exclusive 
credit  to  that  member  only ;  for  such  entry  in  the 
books  would  not  of  itself  be  decisive  of  an  intent 
to  give  such  ezdu^ive  credit*.^ 


I  Delaunef  v,  Strickland,  2  Sturkio,  R*  416;  Flwijng  v*  I{ec%>f,  3 
M6M.  &  WeU.  172;  Collyer  on  Partn.  B.  1,  ch.  1,  f  1,  p.  31»  ^  «iit 
In  the  case  of  Fleoo^og  v.  Hectov,  Lord  Abmi^ef  said;  "  I  had  though^ 
but  without  BHich  eoiuideratioii,  at  the  Assizes,  that  theee  sort  of  iastitifr- 
tioii0  were  of  such  a  oatmiei  ae  to  come  uikder  the  Ba«e  view  ae  a  paii- 
nerehipv  and  that  the  seme  incidents  might  be  extended  to  them;  that| 
where  there  were  a  body  of  gentlemen,  fonning  a  club,  and  meeting  tO" 
gether  for  one  common  object,  what  one  did  in  respect  of  die  society 
bound  the  otheii^  if  he  had  been  requested  and  had  consented  to  act  for 
diem.  Several  cases  have  been  cited  in  the  couFse  of  the  argument} 
which  do  not  apply,  with  the  exception  of  one  of  them,  to  societies  of 
this  nature.  Trading  associations  stand  on  a  very  different  footing.  Where 
persons  engage  in  a  community  of  profit  and  loss  as  partnen,  one  part- 
ner has  the  right  of  property  for  the  whole.  So,  any  of  the  partners  has 
a  right,  in  any  ordinary  transactions,  unless  the  contrary  be  clearly 
shown,  to  bind  the  partnership  by  a  credit ;  he  might  accept  a  bill  of 
ezefaange  in  the  name  of  the  firm,  and  as  between  the  firm  and  strangers 
the  partnexship  would  be  bound,  although  there  might  be  an  understand- 
iJD^  in  the  firm,  that'  he  was  not  to  accept  It  appears  to  me,  that  this 
case  must  stand  upon  the  ground,  on  which  the  defendant  put  it,  as  a 
case  between  principal  and  agent;  and  I  am  the  more  inclined  to  look 
at  it  in  that  light,  by  an  observation,  made  by  Mr.  Piatt,  in  the  course  of 
the  aigument  yesterday,  on  the  subject  of  bills  of  exchange.  I  appro* 
bend,  that  one  of  the  members  of  this  club  could  not  bind  another  by 
accepting  a  bill  of  OKchange,  acting  as  a  cooBmittee  man,  even  where 
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^  146.  Neither  does  it  necessarily  follow,  be- 
muse, two  pejrsoDSi  who  are  not  partners^  have  joined 
together  to  make  a  purchase  for  a  joint  shipment^ 
that  they  will  be  jointly  liable  lo  the  vendor  for  the 
purchase  money;  for  if  the  purchase  has  been  made 
under    circumstances,    which   demonstrate^    that  the 


tiieie  might  be  an  apparent  necessity  to  ac> '  pt,  as  in  the  case  of  a  pur- 
chase of  a  pipe  of  wine.  The  party  might  draw  a  bill,  but  I  do  not  thiiill 
he  eoaU  acc^  tfie  btU  to  bind  Ibe  members  of  the  clvb.  It  is,  there- 
fore, a  question  here,  how  far  the  committee,  who  are  to  conduct  the 
•llkirs  of  this  club  as  agents,  are  authonzed  to  enter  into  such  contracts, 
M  thatf  upon  which  the  plainliflb  now  seek  to  bind  the  members  of  the 
dob  at  large ;  and  thai  depends  on  the  constitution  of  the  club,  whicli  is 
to  be  found  in  its  own  rules ;  and  upon  two  of  the  cases,  those  that  were 
tried  before  me  at  Ckiilford,  looking  at  these  general  niles,  it  certainly 
does  strike  me,  that  ll  is  impossihJe  to  interpret  them,  so  as  to  give  tba 
committee  the  power  of  dealing  on  credit,  even  for  the  purposes  of  the 
club.  It  appears  by  the  rules,  that  every  member  is  to  pay  his  subscrip- 
tion often  guineas  as  entrance  money,  before  he  can  become  a  member, 
tnd  a  yearly  subscription  of  five  guineas;  so,  that  by  the  provisions  of 
the  club,  there  is  to  be  a  fund  in  hand  in  order  to  bear  the  expenses* 
But  then,  again,  eveiy  member,  who  makes  use  of  the  club,  who  either 
eats  or  drinks  there,  or  lakes  any  sort  of  refreshment,  is  to  pay  ready 
money.  That  shows  again,  that  the  club  was  not  disposed,  and  not  in- 
tended, to  have  any  transactions  on  credit,  even  with  its  own  members ; 
and  it  also  shows,  that  care  was  taken  to  provide  ready  money  to  meet 
every  expense;  so  that,  if  a  party,  or  a  gentleman  of  the  club,  were  to 
erder  any  particular  thing,  that  the  club  did  not  contain,  he  is  to  pay  for 
it  instanter;  so  that  no  occasion  was  expected  to  be  necessary  for  the 
committee^s  pledging  the  credit  of  the  club,  or  even  their  own.  Under 
these  circumstances,  as  the  rules  of  the  club,  which  are  in  writing,  must 
be  taken  to  form  the  constitution  of  the  club,  and  are  to  be  construed  as 
matters  of  law,  I  do  not  see,  what  there  was  to  go  to  the  jury ;  I  do  not 
see  any  thing  in  these  rules,  of  which  the  jury  are  to  be  the  judges.  The 
words  are,  *  to  manage  the  affairs  of  the  club ' ;  the  question  then  is, 
what  the  affltirs  of  the  club  are.  They  are  to  have  in  their  hands  a  sub- 
scription, and  they  are  to  take  care,  that  every  member  pays  it  before  he 
eomeo  into  the  club,  and  pays  for  every  thing  he  has  in  the  club.  It 
therefore  appears,  that  the  members  in  general  intended  to  provide  a 
ftnd  for  the  committee  to  call  upon.  I  cannot  infer,  that  they  intended 
the  committee  to  deal  upon  credit,  and  unless  you  infer,  that  that  was  the 
intention,  how  are  the  defendants  bound  ?  " 
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vendor  gave  an  exclusive  credit  to  each  of  them  for 
a  moiety,  (as  by  drawing  a  separate  bill  on  each  for 
a  moiety,)  then  each  will  be  solely  and  separately 
liable  only  for  his  own  share.^  And  the  same  rule 
may  be  jusdy  applicable  to  cases  of  partnership, 
where  such  a  division  of  the  credit  is  authorized 
and  acted  upon  by^the  vendor  with  a  dear  under- 
standing, that  it  is  to  be  an  exclusive  credit,  pro 
tanto. 

§  146.  The  case  of  a  debt,  contracted  prior  to  the 
existence  of  a  partnership,  has  also  sometimes  been 
treated  as  a  case,  where  exclusive  credit  is  given  to 
the  contracting  party,  and  not  to  the  firm,  although 
they  ultimately  receive  the  benefit  thereof.^  But  it 
may  be  resolved  into  the  more  general  principle,  that 
a  contract  can  be  obligatory  only  upon  those,  who  are 
parties  to  it,  or  derive  a  benefit  from  it  at  the  time  of 
its  inception.^  In  short,  the  joint  interest,  or  joint 
liability  must  be  contemporaneous  with  the  formation 
of  the  contract  itself,  in  order  to  superinduce  the 
corresponding  liability  to  perform  it;  and  if  there 
be  no  partnership,  then  in  existence,  to  be  bound,  or 
none,  which  is  a  party  or  privy  to  the  contract,  it 
cannot  be  deemed  their  contract;  but  solely  that  of 
those,  who  contracted,  and  were  capable  of  contract- 


1  Gibson  v.  Lupton,  9  Bing.  R.  297. 

3  See  Ketchum  v.  Durkee,  1  Hoflfin.  R.  538. 

3  Gow  on  Partn.  ch.  4,  §  1,  p.  150  to  p.  153.  3d  edit ;  (yollyer  on  Partn. 
B.  3,  ch.  3.  §  1,  p.  348  top.  368,  2d  edit ;  Saville  v.  Robertson,  4  T.  R. 
720;  Ketchum  v.  Durkee,  1  Hoffm.  R.  538.-^  Where  no  other  time  is 
fixed  for  the  commencement  of  a  partnership  in  an  agreement  between 
the  parties,  it  is  taken  to  have  commenced  on  the  date  of  the  agreement, 
as  the  presumed  intention  of  the  parties.  Williams  v.  Jones,  5  Banu  & 
Creaw.  108. 
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ing  it  at  the  time.  Otherwise,  the  law  would  intro- 
duce the  extraordinary  anomaly  of  making  a  con- 
tract, consummate  and  perfect  between  all  the 
original  parties,  expand  so  as  to  be  in  hct  the  con- 
tract of  other  parties,  who  had  not,  and  perhaps 
could  not,  at  the  time,  have  any  interest  in,  or  privity, 
or  conexion  therewith.^ 


1  Gow  on  Partn.  cb.  4,  §  1,  p.  150, 151, 152,  3d  edit.— Mr.  Gow  ba» 
well  stated  the  principle,  and  illustrated  it  by  the  case  of  SaviUe  v.  Rob- 
eften,  4  Term  R.  790.  Mr.  Gow  aays  (p.  151, 152) ;  «  A  joint  contract, 
however,  entered  into  by  one  or  more  mdividuals,  is  binding  only  upon 
those,  who  have  a  joint  interest  in  it  at  the  time  of  its  inception ;  for  no 
subsequent  act  by  any  person,  who  may  afterwards  become  a  partner, 
not  even  an  acknowledgment,  that  be  k  liable,  will  entail  upon  that  per- 
son the  obligation  of  fulfiUing  such  a  contract,  if  it  clearly  appear,  that 
a  partnership  did  not  exist  at  the  time  the  contract  was  made.  The  joint 
interest  must  be  contemporaneous  with  the  formation  of  the  contract  it- 
self, to  superinduce  the  corresponding  liability  to  perform  it  If  it  were 
otherwise,  the  law  would,  in  fact,  create  a  supposed  contract,  when  the 
real  contract  between  the  parties  was  consummated,  before  the  joint  in- 
terest and  consequent  joint  risk  was  in  existence.  Thus,  where  several 
persons  agreed  upon  a  maritime  adventure,  and  to  provide  a  cargo  of 
goods,  which  should,  in  the  judgment  of  the  majority,  be  proper  for  the 
voyage ;  and  permission  was  given  to  the  supercargo  (who  was  to  have 
a  proportionate  profit,  and  bea^  an  equal  loss  with  the  respective  ad- 
venturers) to  ship,  on  the  joint  account,  as  many  goods  as  he  might  think 
fit ;  such  goods  being  first  approved  by  a  majority  of  the  persons  con<- 
cemed  in  the  adventure,  as  proper  for  the  voyage ;  and  it  was  afterwards 
agreed,  that  each  party  was  to  hold  no  other  share  or  proportion  in  the 
adventure,  than  the  amount  of  what  each  separately  ordered  and  shipped ; 
and  that  the  orders  ^ven  fbr  the  cargo  and  outfit  of  the  ship  were  to  be 
separately  paid,  and  that  one  was  not  to  be  bound  for  any  goods  or  stores 
ordered  or  shipped  by  the  other ;  and  that  the  supercargo  should  have 
firee  liberty  to  ship  what  goods  were  suitable  to  the  voyage,  over  and 
above  the  ship  and  outfit,  leaving  room  for  those  ordered  by  the  adven- 
turers ;  and  that  the  ship  should  be  made  over  in  trust  for  the  general 
concern ;  it  was  held,  that  if  the  supercargo  afterwards  purchased  goods, 
as  part  of  the  cargo,  and  the  ship  sailed  with  the  goods  so  purchased, 
he  alone  was  liable  for  them,  and  not  his  co-adventurers  jointly  with 
him.  The  reason,  on  which  this  determination  proceeded,  seems  to 
have  been,  that,  after  the  purchase  of  the  goods  made  by  the  sev- 
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^  147.  This  doctrine  may  easily  be  illustrated  by  a 
few  cases.  Thus,  if  two  persons  should  separately  pur- 
chase goods  on  their  own  separate  accounts ;  and  af- 
terwards should  agree  to  unite  their  interests  therein, 
in  one  JQint  commercial  adventure  for  their  joint  and 
mutual  profit,  this  would  create  a  partnership  in  the 
goods  for  that  adventure.  But  it  would  not  make 
them  liable  as  partners  to  the  vendors  of  the  goods ; 
for  they  then  had  no  joint  interest  in  the  purchase.^ 
The  same  rule  would  apply  to  a  case,  where  one 
merchant  should  purchase  goods  on  his  own  sole  ac^ 
count,  and  afterwards  should  ship  them  upon  a  joint 
adventure  for  joint  profits  with  other  persons,  whom 
he  had  subsequently  admitted  as  sub-purchasers,  or  to 
whom  he  had  subsequently  sold  an  undivided  interest 


eral  adventorersi  there  was  still,  before  they  became  joint  property, 
a  further  act  to  be  done,  which  was  the  putting  them  on  board;  the 
ship,  in  which  they  had  a  common  concern  for  the  joint  adventure,  and, 
until  that  further  act  was  done,  the  goods  purchased  by  each  remained 
the  separate  property  of  the  purchaser.  The  partnership  in  the  goods 
did  not  arise  until  their  admixture  in  the  common  adventure."  Again  he 
adds  (p.  153) ;  '*  It  is  not,  however,^ufficient  to  constitute  a  joint  liability 
for  the  capital  brought  into  the  trade,  that  there  is  to  be  a  subsequent 
participation  in  the  profit  derived  from  it  In  such  a  case  the  right  to 
participation  can  only  take  its  origin  from  the  time  of  the  introduction  of 
the  capital;  and,  although  communion  of  profit  is  a  strong  circumstance 
to  explain  a  contract  in  itself  doubtful,  and  to  show,  as  the  legal  pre- 
sumption is,  that  a  partnership  existed  at  the  time  amongst  the  par- 
ticipants; yet,  where  the  nature  of  the  contract  cleariy  appears,  it  cannot 
have  such  a  retrospect  as  to  alter  it,  and  to  substitute  the  responsibility  of 
several  for  that  of  an  individual  contriou^tor.  Therefore,  if  several  persons 
agree  to  form  a  partnership,  and  that  each  shall  contribute  a  certain  share 
of  the  capital,  and  any  of  the  persons  borrow  or  purchase  the  share,  which 
is  by  him  afterwards  brought  into  the  common  stock,  the  liability  for  pay- 
ment to  the  lender  or  vendor  is  not  joint,  but  personal." 

1  Gow  on  Partn.  ch.  4,  §  1,  p.  151, 15^  153,  Sd  edit;  Saville  v.  Rob- 
ertson, 4  Term  R.  720 ;  Colly  er  on  Partn.  B.  3,  ch.  3,  §  1,  p.  348  to  p.  358, 
2d  edit ;  Id.  p.  365,  366;  Young  v.  Hunter,  4  Taunt  582 ;  Gouthwaite  «• 
DuckwcHth,  12  East,  R.  421. 
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in  the  goods ;  fc»r  in  such  a  case  the  *  original  credit 
was  exclusively  given  to  himself ;  and  the  other  par- 
lies could  in  no  just  legal  sense  be  deemed  parties  or 
privies  to  the  contract  of  purchase.^  It  would  ordi* 
narily  be  otherwise,  however,  if  the  joint  adventure 
were  agreed  upon  before  the  purchase,  and  the  pur- 
chase were  to  be  made  for  all  the  persons  concerned 
therein  in  the  name  of  one.^ 


*  ^  Qcw  on  Partn.  ch.  4,  §  1,  p.  151, 152, 153,  3d  edit;  Young  v. Hunter, 
4  T^QDt  R.  583;  Greenshide  v.  Dower,  7  B.  &  Cresw.  635;  Collyer  on 
Partn.  B.  3,  ch.  3,  ^  1,  p.  356,  357,  358,  2d  edit ;  Id.  p.  365;  Coope  v. 
Eyre,  1  H.  Black.  37 ;  Gardner  v.  Childs,  8  Carr.  &  Payne,  345 ;  Gouth'- 
waite  V.  Dackworth,  12  East,  R.  421. 

s  Gow  on  Partn.  ch.  4,  §  1,  p.  151, 152, 153,  2d  edit. ;  Gonthwaite  r. 
Duckworth,  12  East,  R.  422, 424 ;  Waugh  v.  Carver,  2  H.  Black.  R.  235, 
846;  Gardiner  v.  Childs,  8  Carr.  &>  Payne,  345;  Smith  v.  Craven,  1  Cromp. 
Sl  Jerv.  500;  Post  v,  Kimberly,  9  John.  R.  470;  Felichy  v.  Hamilton,  1 
Wash.  Cir.  R.  490;  Collyer  on  Partn.  B.  3,  ch.  3,  §  1,  p.  349  to  p.  357. 
^-Tn  the  text  the  qualifying  word  **  ordinarily"  is  inserted,  with  refer- 
toce  to  a  suggestion  of  Mr.  Justice  Gibbs  in  Young  v.  Hunter,  4 
Taunt,  R.  583,  584,  where  he  is  reported  to  have  said ;  "  I  am  by  no 
means  of  opinion,  that  there  may  not  be  a  case,  where  two  houses  shall 
be  interested  in  g(K>ds  from  the  beginning  of  the  purchase,  yet  not  be 
both  liable  to  the  vendor ;  as  if  the  parties  agree  amongst  themselves, 
that  one  house  shall  purchase  the  goods,  and  let  the  other  into  an  in- 
terest in  them,  that  other  being  unknown  to  tlie  vendor ;  in  such  a  case 
the  vendor  could  not  recover  against  him,  although  such  other  person 
would  have  the  benefit  of  the  goods.  In  Gouthwaite  v,  Duckworth, 
12  East,  R.  425, 426,  Lord  Ellenborough  said ;  ^  It  comes  to  the  ques- 
tion, whether,  cotemporaiy  with  the  purchase  of  the  goods,  there  did  not 
exist  a  joint  interest  between  these  defendants.  The  goods  were  to  be 
purchased,  as  Duckworth  states  in  his  examination,  for  the  adventure  ; 
that  was  the  agreement  Then  what  was  this  adventure?  Did  it  not 
commence  with  the  purchase  of  these  goods  for  the  purpose  agreed  upon, 
in  the  loss  and  profits  of  which  the  defendants  were  to  share  ?  The  case 
of  Savillo  V.  Robertson  does  indeed  approach  very  near  to  tiiis.  But  the 
distinction  between  the  cases  is,  that  there  each  party  brought  his  sepa- 
rate parcel  of  goods,  which  were  afterwards  to  be  mixed  in  the  common 
adventure  on  board  the  ship,  and  till  that  admixture  the  partnership  in 
the  goods  did  not  arise.  But  here  the  goods  in  question  were  purchased, 
in  pufsuance  of  the  agreement  for  the  adventure,  of  which  it  has  been 
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^  148.  Tbe  same  rale  will  apply  to  cases,  where 
there  is  a  separate  loan  of  money  to  one  of  sever2d 
joint  adventurers,  for  the  purpose  of  founding  a  part- 
nership or  joint  adventure ;   the  ikm,  when  formedi 


before  settled,  that  Duckworth  was  to  have  a  moiety.  There  seems  also 
to  have  been  some  coDtrivance  in  this  case  to  keef  oat  of  general  view 
the  interest,  which  Duckworth  had  in  the  goods ;  the  other  two  defbnA- 
ants  were  sent  into  the  market  to  purchase  the  goods,  in  which  he  was  to 
have  a  moiety ;  and  though  they  were  not  authorized,  he  says,  to  pur- 
chase on  the  joint  account  of  the  three ;  yet,  if  all  agree  to  share  ih 
goods  lo  be  purchased,  and  in  consequence  of  that  agreement,  one  of 
them  go  into  the  market  and  make  the  purchase,  it  is  the  same  for  thii 
purpose,  as  if  all  the  names  had  been  announced  to  tiie  seller,  and  theie^ 
fore  all  are  liable  for  the  value  of  them.''  Mr.  Justice  Bayley  added; 
'<  In  Saville  v.  Robertson,  afler  the  purchase  of  the  goods  made  by  the 
several  adventurers,  there  was  still  a  further  act  to  be  done,  which  was 
the  putting  them  on  board  the  ship,  in  which  they  had  a  common  concenii 
for  the  joint  adventure ;  and,  until  that  further  act  was  done,  the  goods 
purchased  by  each  remained  the  separate  property  of  each.  But  here,  as 
soon  as  the  goods  were  purchased,  the  interest  of  the  three  attached  in 
them  at  the  siune  instant  by  virtue  of  the  previous  agreement"  See 
Collyer  on  Partn.  B.  3,  ch.  3,  §  1,  p.  356, 357, 358,  3d  edit  $  Gardiner  v« 
Childs,  (8  Carr.  &  Payne,  345,)  and  Smith  v.  Craven,  (1  Crompu  &  Jenr. 
it.  500),  where  the  subject  was  much  considered.  In  this  last  ease,  A.  B. 
and  C,  not  being  general  partners,  entered  into  a  joint  speculation  for  the 
purchase  and  importation  of  com,  and  each  was  to  contribute  a  thirds 
A.  paid  his  share ;  and  the  bankers  of  B.  advanced  money  to  &  on  hie 
individual  credit,  which  was  applied  to  the  payment  of  bills  drawn  by  B. 
in  the  course  of  the  said  speculation.  It  was  held,  that  A.  was  not  liable 
to  pay  the  bankers  for  the  advance ;  .since  it  was  manifost,  that  it  was 
raised  on  his  individual  credit  On  this  occasion  Bayley,  J.  said ;  *'  If  I 
supply  my  agent  with  money,  which  he  misapplies,  and  raises  money 
elsewhere,  can  the  person,  from  whom  he  obtains  the  mooey,  sue  me  fitf 
the  amount?  If  this  had  been  a  claim  by  the  seller  of  tbe  coroi  no  doubt 
he  would  have  been  entitled  to  proceed  against  all  the  parties,  and  mi^ 
have  called  upon  them  all  for  payment  It  is  not  a  claim  by  the  seller  but 
by  the  person,  who,  as  between  the  parties  themselves,  is  the  mere  handi 
by  which  the  money  is  advanced.  Wharton  having  given  collateral  seen- 
rity,  the  plaintiff,  as  his  agenUi  and  on  his  credit,  not  knowing  any  thing 
of  the  other  parties,  pay  the  money,  and  pay  it  in  discharge  of  thaty 
which  is  the  individual  debt  of  their  principal,  and  of  him  alone.  Ae 
agents  they  had  no  notice,  that  they  made  the  payment,  except  oa  the 
individual  behalf  of  Wharton ;  he  only  was  trusted,  and  the  advances 
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will  not  be  liaUe  for  the  advance ;  for  the  case  is  not 
distinguishable  from  one,  where  several  persons  are  to 
contribute  their  separate  proportions  of  money  to- 
wards a  common  fund  for  joint  purposes,  and  each  is 
to  borrow,  and  does  borrow,  his  own  share  upon  his 
own  separate  account  and  credit.^  In  short,  in  all 
cases  of  this  sort,  in  order  to  bind  the  firm,  the  intend- 
ed partner  must  either  have  had  an  original  authority 
to  purchase  goods,  or  borrow  money  upon  the  joint 
account,  and  have  exercised  that  authority  by  a  pur- 
chase or  loan  on  their  account,  and  not  on  his  own 
exclusive  credit,  or  the  transaction  must  have  been 
subsequently  ratified  and  adopted  by  the  firm,  as  one 


were  made  on  his  credit  alone ;  the  plaintifis  were  not  deluded  by  the 
prospect  of  a  partnership  secority,  and  the  claim  must  be  restricted  to 
Wharton  alone.  See  what  a  situation  the  defendant  Craven  would  be 
placed  in,  were  it  otherwise.  He  was  justified  in  supposing,  that  Whar- 
ton's share  was  raised  out  of  his  own  funds.  He  finds,  that  all  the  bills 
are  honored,  when  they  become  due,  with  funds,  which  he  would  natural- 
ly conclude  were  really  the  funds  of  Wharton ;  and  to  my  mind,  it 
would  be  most  unjust,  if,  afler  a  lapse  of  time,  Craven,  having  settled  the 
full  amount  of  what,  as  between  himself  and  Wharton,  he  was  bound  to 
pay,  a  third  person  were  allowed  to  come  forward  and  say,  *  I  advanced 
.  the  money  on  the  credit  of  Wharton  only,  but  I  find,  that  it  was  applied 
in  payment  of  your  liabilities,  and  therefore  I  look  to  you.'  A  party  is 
not  liable  as  a  partner,  except  he  give  to  his  partner  express  or  implied 
authority  to  pledge  his  credit  in  the  transaction,  out  of  which  the  claim 
arises.  Now,  what  authority  does  Craven  appear  to  have  given  to  Whar- 
ton to  borrow  this  money  from  the  plaintifl^  ?  It  is  not  sufficient  to  say, 
that  Craven  was  relieved  from  a  liability;  for,  your  payment  of  my  debt 
does  not  make  me  your  debtor,  unless  the  payment  be  made  at  my  re- 
quest The  partnership  was  not  liable,  unless  Wharton  had  an  authority 
from  them  to  borrow ;  and  no  such  authori^,  express  or  implied,  existi 
in  the  present  case." 

1  Colly  er  on  Parto.  B.  3,  ch,  3,  $  1,  p.  357  to  p.  360, 2d  edit. ;  Saville 
V.  RobertK>n,  4  T.  R.  720  f  Greenslade  v.  Dower,  7  B.  &  Cresw.  635; 
Wilson  0.  Whitehead,  10  Mees.  &  Wels.  503. 
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for  which  they  were  origiaallj  liaUe,  or  for  which 
they  now  elect  to  give  their  joiat  security.^ 

^  149.  These  cases  seem  sufficiently  clear  upon 
principle.  But  others  may  arise,  where  the  applica- 
tion of  it  may  involve  more  complexity  of  circum>- 
stances,  and  of  course  more  embarrassment  in  enun- 
ciating it.  Thus,  where  A.  and  B.,  stationers,  (»rdfered 
certain  paper-makers  to  supply  paper  to  C.  and  D., 
printers,  for  the  purpose  of  printing  certain  specified 
works ;  and  it  turned  out  afterward  in  proof,  that  C. 
and  D.  were  interested  as  partners  in  the  publicatk>n 
of  those  works,  the  question  arose,  whether  C.  and  D. 
were  liable  to  the  paper-makers  for  the  paper  sup- 
plied. The  solution  of  that  question  depended  upon 
another,  and  that  was ;  when  the  partnership  in  the 
publication  of  those  works  commenced,  whether  be- 
kre  or  after  the  paper  was  ordered.  If  before,  then 
all  the  partners  were  liable,  and  C.  and  D.  among 
them ;  if  after,  then  A.  and  B.  only  were  liable.  And 
to  arrive  at  a  just  conclusion  on  the  subject,  it  might 
be  material  to  consider,  whether  the  ordering  of  the 
goods  was  the  exclusive  act  of  A.  and  B.,  and  intended 
to  be  upon  their  own  exclusive  credit ;  or  was  to  be 
on  that  of  the  joint  concern  with  the  approbation  of 
all,  who  were  to  participate  in  the  publications.^  So 
where  A.  B.  and  C.  verbally  agreed  that  they  should 
bring  out  and  be  jointly  interested  in  a  periodical  pub- 
lication.    A.  was  to  be  the  publisher,  and  to  make  and 


s  Collyer  on  Paitn.  B.  3,  ch.  3,  §  ],  p.  357,  359,  360,  2d  edit ;  S&ville 
V,  Robertson,  4  Term.  R.  720;  Gouthwaite  v.  Duckworth,  12  East,  R.  42]  ; 
Brown  v.  Gibbons,  5  Bro.  Pari.  R.  by  Tomlins,  491 ;  Gow  on  Partn.  ch.  4, 
p.  150  to  p.  153, 3d  edit 

1  Gardiner  v.  Childs,  8  Carr.  &  Payne,  R.  345 ;  CoUyer  on  Paitn.  B.  3, 
ch.  3,  §  1,  p.  356, 357, 2d  edit 
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receive  general  payments ;  B.  was  to  be  the  editor ; 
and  C.  to  be  the  printer ;  and  after  payment  of  all  ex* 
penses  they  were  to  share  the  profits  of  the  work  equal- 
ly;  C.  was  to  furnish  the  paper  and  charge  it  to  the 
account  at  cost  prices ;  and  no  profits  were  ever  made, 
nor  any  accounts  setded  ;  the  question  arose,  whether 
a  third  person,  who  fiirnished  the  paper  to  A.  for  the 
purpose  of  being  used  by  him  in  printing  the  periodical, 
oould  maintain  an  action  therefor  against  A.  B.  and  C. 
or  was  limited  to  an  action  against  C.  only.  The  court 
held  that  A.  B.  and  C.  were  not  joindy  liable  therefor, 
but  C.  only.^ 

^  150.  So,  in  other  cases  of  goods  supplied,  cur 
work  and  labor  done,  or  services  performed  for  per- 
sons, who  are  about  engaging  in  a  joint  undertaking, 
and  are  taking  preliminary  steps  for  establishing  the 
same^  it  is  often  a  matter  of  no  small  nicety  to 
ascertain,  tvho  of  the  parties  are  liable  therefor.*  In 
contemplation  of  law,  the  joint  liabilities  will  of 
course  commence  only  from  the  time,  when  the  par* 
ties  have  agreed  to  act  together  for  the  common  pur- 
pose, and  that  precise  time  is  sometimes  difficult  to 
ascertain.  There  is  a  gradual  progress  even  in  the 
formation  of  schemes  of  this  nature ;  and  preliminary 
acts  are  sometimes  done,  and  orders  given  by  several 
persons,  before  they  have  absolutely  fixed  upon  being 
concerned  in  the  joint  undertaking ;  and  it  yet  rests  in 
negotiation,  whether  they  shall,  or  shall  not^  become 


1  Wilson  V.  Whitehead,  10  Mees.  &  Wek.  503. 

s  Collyer  on  Paitn.  B.  3,  ch.  3,  §  2,  p.  365, 2d  edit;  2  Bell,  Comm.  B. 
7,  ch.  3,  p.  649  to  p.  652,  5th  edit;  Young  o.  Hunter,  4  Taunt  E.  582; 
Bourne  v.  Freeth,  9  Bam.  &  Ciesw.  632 ;  Braithwaite  v.  Scofield,  9  Bant 
d&  Creaw.  401 ;  Howell  o.  Brodie,  6  Bing.  New  Caa.  44. 
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partners.^     In  such  cases  the  question  resolves  itself 
ultimately  rather  into  a  question  of  fact  than  of  law ; 


I  Questions  of  this  sort  oflen  arise  in  cases  of  unincorporated  joint 
stock  companies,  in  which  every  member  is  liable  in  solido  for  the  debts 
contracted  on  account  of  the  partnership,  as  every  member  is  in  ordinary 
commercial  partnerships.  In  joint  stock  companies  many  preliminary 
acts  are  done  towards  the  establishment  of  the  con^pany ;  and  it  oflen 
becomes  a  matter  of  nicety  to  ascertain,  when  a  person  is  actually  a 
member  and  partner,  or  not  The  general  doctrine  is  well  summed  up 
by  Mr.  Collyer,  (Collyer  on  Partn.  B.  5,  ch.  1,  §  2,  p.  735  to  p.  74a)  He 
says ;  '*In  joint  stock  companies,  more  than  in  any  other  kind  of  partner- 
ship, a  variety  of  acta  are  done  before  the  partnership  is  actually  com^ 
menced.  Notices  are  published,  prospectuses  are  distributed,  meetings 
are  held,  officers  are  chosen,  deposits  are  paid,  and  scrip  receipts  are 
given  long  before  the  business  is  commenced,  or  the  deed  of  settlement 
is  executed.  Indeed,  many  of  these  acts  are  necessarily  done  before 
even  the  full  complement  of  the  intended  shareholders  is  made  iip. 
Hence,  although  the  prime  movenf  and  agitators  of  the  scheuie  will  un- 
doubtedly be  liable  in  respect  of  the  contracts,  into  which  they  enter  for 
the  purpose  of  launching  the  company ;  yet  they  cannot  by  such  proceed- 
ings bind  those,  who  merely  answer  their  invitation ;  those,  for  instance, 
who  name  themselves  subscribers,  and  even  pay  deposits,  and  do  other 
acts  showing  an  intention  of  becoming  partners,  but  who,  by  neglecting 
to  observe  the  rules,  or  to  comply  with  the  demands  of  the  society,  never 
become  entitled  to  share  the  profits.  The  contract  of  partnership,  as 
regards  these  passive  subscribers,  is  executory  only,  and  may  be  aban- 
doned, if  the  terms  of  the  partnership  are  not  reasonably  fulfilled  by  the 
projectors.  Under  such  circumstances,  they  never  have  become  actual 
partners  in  the  concern,  and,  consequently,  have  never  rendered  them- 
selves liable  lor  its  debts.  In  the  language  of  a  learned  Judge  —  'If 
there  is  a  contract  to  carry  on  business  by  way  of  present  partnership 
between  a  certain  definite  number  of  persons,  and  the  terms  of  that 
contract  are  unconditional,  or  complete,  then  the  partners  give  to  each 
other  an  implied  authority  to  bind  the  rest  to  a  certain  extent  But  if  a 
person  agree  to  become  a  partner  at  a  future  time  with  others,  pro* 
vided  other  persons  agree  to  do  the  same,  and  advance  stipulated  por- 
tions of  capital,  or  provided  any  other  previous  conditions  are  performed, 
he  gives  no  authority  at  all  to  any  other  individual,  until  all  those  con- 
tracts are  performed.  If  any  of  the  other  intended  partners  in  the  mean 
time  enter  into  contracts,  it  seems  to  me  to  be  clear,  that  he  is  not  bound 
by  them,  on  the  simple  ground,  that  he  has  never  authorized  them.'"  See 
also  Fox  V.  Cliflon,  6  Bing.  R.  776;  9  Bing.  R.  115;  Harvey  v.  Kay,  9 
Barn  &  Cresw.  356;  Bourne  v.  Freeth,  9  Bam.  &  Cresw.  633,638; 


CH.  VIII.]       UAB1LITIS8    AND    EXJEMPTIONS.  246 

asd  until  the  psurtnership  is  definitively  fixed  and  agreed 
on,  those  only  are  liable,  who  have  acted  and  ordered 
Ae  materials,  or  work,  or  labor,  or  services.^ 

§  151.  Upon  the  like  ground,  where,  previous  to 
the  formation  of  a  company,  a  [Mt>spectus,  signed  by 
the  defendant,  was  issued,  indicating  diat  it  was  in 
contemplation  to  form  the  company ;  and  it  appeared, 
that  the  defendant  solicited  others  to  become  share- 
holders, and  was  present  at  a  meeting  of  the  sub- 
scribers, when  it  was  proposed  to  take  certain  premises 
to  carry  on  the  business  of  the  concern,  which  were 
afterwards  taken ;  but  he  never  paid  his  subscription  ; 
it  was  held,  that  the  defendant  was  not  chargeaUe,  as 
a  partner  for  goods  supplied  to  the  company ;  for  he 
did  not  hold  himself  out  to  the  world,  as  a  partner 
in  a  company  already  formed,  but  to  one,  which  was 
to  be,  or  might  thereafter  be  formed."    It  would  have 


Dickinson  v.  Valpy,  10  Barn.  &  Cresw.  123, 142 ;  Doubleday  v.  Muskett, 
7  Bing.  R.  ]  10, 118 ;  Pitchford  v.  Davis,  5  Mees.  &  Welsh.  2 ;  Howell 
V.  Brodie,  6  Bing.  N.  Cas.  44. 

1  Collyer  on  Partn.  B.  3,  ch.  3,  §  1,  p.  348,  349, 350,  2d  edit ;  Id.  365, 
366;  Id.  B.  5,  ch.  1,  §  2,  p.  735  to  p.  743 ;  Howell  v.  Brodie,  6  Bing.  N. 
Cas.  44 ;  Gouthwaite  v.  Duckworth,  12  East,  R.  421 ;  Young  v.  Hunter^ 
4  Taunt  R.  582;  2  Bell,  Comm.  B.  7,  ch.  3,  p.  649  to  p.  652»  5th  edit 

9  Bourne  v.  Freeth,  9BSl  Cresw.  632 ;  Dickinson  v.  Valpj,  10  Bam. 
&  Cresw.  128.  See  Fox  v.  Qiflon,  6  Bing.  R.  776— In  this  last  case 
Lord  Chief  Justice  Tindal  said;  ''Upon  this  first  question,  therefore 
whether  a  partnership  was  actually  formed,  we  think,  if  the  right  to  par- 
ticipate in  the  profits  of  a  joint  concern  is  to  be  taken,  as  undoubtedly  it 
ought  to  be,  as  a  test  of  a  partnership,  these  defendants  were  not  enti- 
tled at  any  time  to  demand  a  share  of  profits,  if  profits  had  been  made ; 
inasmuch  as  they  had  never  fulfilled  the  conditions,  upon  which  they 
subscribed.  We  think  the  matter  proceeded  no  further,  than  that  the 
defendants  had  offered  to  become  partners  in  a  projected  concern,  and 
that  the  concern  proved  abortive  before  the  period,  at  which  the  partner- 
ship was  to  commence ;  and,  therefore,  with  respect  to  the  agency  of  the 
directors,  which  is  the  legal  consequence  of  a  partnership  comp^tely 
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been  otherwise,  if  he  had  held  hiooself  oat  as  a  part- 
ner in  a  company  already  formed ;  ^  or  had  contribut- 
ed to  its  funds,  and  had  been  present  at  a  meeting  of 
the  company,  and  a  party  to.  a  resolution  to  purchase 
the  goods.^  On  the  other  hand,  if  a  party  supposes 
himself  by  mistake  to  have  an  interest  in  a  company 
already  formed,  and  he  has  not ;  if  he  does  not  hold 
himself  out  as  a  partner,  and  no  credit  is  given  to 
him,  the  contracts  of  the  company  will  not  bind  him, 
although  he  should  afterwards,  acting  under  the  mis* 
take,  declare  himself  to  have  an  interest  therein.^ 

^  152.  From  what  has  been  already  stated,  it  is 
apparent,  that  an  incoming  partner  (that  is,  a  new 
partner  coming  into  an  existing  firm)  will  not  be  lia- 


fonned,  we  think  the  directors  proceeded  to  act  before  they  had  au- 
thority from  these  defendants ;  for  they  began  to  act  in  the  name  of  the 
whole,  before  little  more  than  half  the  capital  was  subscribed  for,  or  half 
the  shares  were  allotted.  The  persons,  therefore,  who  contracted  with 
the  directors,  most  rest  upon  the  security  of  the  directors,  who  made  such 
contract,  and  of  those  subscribers,  who  by  executing  the  deed  have  de- 
clared themselves  partners,  and  of  any,  who  have  by  their  subsequent 
conduct  recognised  and  adopted  the  acts  and  contracts  of  the  directors. 
But  they  have  not  the  security  of  the  present  defendants,  who  are  not 
proved  by  the  evidence  to  stand  in  any  one  of  such  predicaments.  It  is 
unnecessaiy  to  advert  to  any  of  the  cases,  which  have  been  referred  to, 
each  of  which  must  rest  upon  its  own  peculiar  circumstances ;  except 
that  with  respect  to  Perring  r.  Hone,  decided  in  this  Court,  we  think  it 
right  to  observe,  that  the  great  point,  whether  there  was  a  partnership  or 
not,  does  not  appear  to  have  been  made  the  prominent  subject  of  argu- 
ment, but  to  have  been  rather  assumed  than  disputed ;  for  the  advertise- 
ment or  prospectus  was  not  brought  to  the  attention  of  the  Court,  nor  is 
there  any  argument  upon  the  terms  of  it  Tt  is  not  incompatible  with  that 
determination,  that  the  Court  might  have  held  the  proof  of  partnership 
incomplete,  if  the  same  materials  had  been  brought  before  them,  which 
are  presented  to  us." 

1  Ibid. ;  Blandy  v.  Herbert,  7  B.  &  Cresw.  401 ;  Fox  v.  Clifton,  6  Bing. 
R.  776 ;  Howell  v.  Brodie,  6  Bing.  New  Cas.  44. 

9  Ibid. 

3  Vice  0.  Anson,  7  B.  &  Cresw.  409. 
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Ue  in  respect  to  debts,  contracted  by  the  firm  pre- 
viously to  his  entering  it.^  But,  although  this  is  the 
clearly  established  doctrine,  yet  it  does  not  follow,  that 
an  incoming  partner  may  not  become  liable  for  such 
debts,  by  exjNressly  assuming  them  upon  a  proper  con- 
sideration, or  otherwise  dealing  with  the  creditor  in 
such  a  manner,  as  to  create  an  implied  obligation 
and  duty  to  pay  the  same  in  common  with  the  old  firm. 
The  presumption  of  law,  indeed,  is  against  any  such 
liability  ;  but  the  presumption,  like  many  others,  may 
be  removed  by  due  and  satisfactory  proofs  of  the 
contrary  intention  and  agreement.^  Thus,  for  exam- 
ple, if  the  balance  due  firom  the  old  firm  be  with  the 
consent  of  the  creditor,  and  all  of  the  new  firm  car- 
ried to  the  debit  of  the  new  firm,  the  latter  deriv- 
ing a  benefit  therefix)m,  as  a  credit  or  deposit,  it  is 
very  clear,  that  the  new  fiirm  will  be  bound  there- 
by and  therefor,  as  their  own  debt.^  A  fortiori^  the 
same  rule  will  apply,  where  it  is  an  express  stip- 
ulation of  the  partnership  between  the  old  firm  and 
the  incoming  partner,  that  the  new  firm  shall  assume 
all  the  outstanding  debts  of  the  firm,  and  shall  pay 
the  same,  and  the  creditor  shall  assent  thereto  and 
take  the  new  firm,  as  his  debtors/ 

^153.  Indeed,  it  may  be  generally  stated,  that,  in  all 


1  CoUyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  361,  Qd  edit ;.  Shirreff  r.  Wilks, 
1  East,  R.  48 ;  Williains  p.  Jones,  5  Bam.  &  Cresw.  108 ;  Vere  v.  Ashby, 
10  Barn,  dt  Cresw.  389. 

*  Ibid. ;  Cutl  v.  Howard,  3  Starkie,  R.  5 ;  Ex  parte  Jackson,  1  Ves.  jr. 
R.  131 ;  Eirwin  v.  Kinvin,  2  Cromp.  &  Mees.  617;  Helsby  v.  Mears,  5 
B.  &  Cresw.  584. 

3  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  361  to  p.  365,  2d  edit ;  Ex  parte 
Peele,  6  Ves.  602. 

4  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  361  to  p.  365, 2d  edit ;  Ex  parte 
Peele,  6  Ves.  602. 
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cases  of  this  nature,  the  primaij  consideration  is,*  not 
so  much  to  Mcertain  between  what  parties  the  origi- 
nal contract  was  actually  made,  as  it  is  to  ascertain, 
whether  there  has  subsequently  been,  with  the  con- 
sent of  all  the  parties,  any  change  or  extinguishment 
of  that  contract.  Where  it  is  establidbed  by  satisfac- 
tory evidence,  that,  upon  the  accesion  of  a  new  part- 
us, a  new  promise  has  been  made  by  the  entire  new 
firm,  in  respect  of  the  old  debt,  with  the  consent  of  the 
old  partners,  as  well  as  of  the  creditor,  it  will  amount 
to  a  novation  of  the  debt,  as  it  is  called  in  the  Roman 
law,  (Novaiio  debiti),  and  the  new  partner  will  be 
chargeable  with  the  debt.  But,  such  an  adoption  or 
ratification  of  the  new  promise  by  the  new  partner 
must  be  clearly  shown,  otherwise  it  will  not  be  ob- 
ligatory upon  him;  and  it  cannot  be  inferred  irom 
the  mere  act  of  joining  in  the  partnership,  without 
other  circumstances  in  aid  of  the  inference.^ 

^  154.  Hitherto  we  have  been  principally  considering 
cases,  where  either  an  exclusive  credit  has  been  given 
to  one  partner  in  the  partnership  business,  or  where  the 
transaction  could  not,  from  its  nature  and  character, 
or  its  period  of  ccHumencement  or  origin,  be  deemed 
to  bind  the  partnership.  But  it  is  quite  possible  for 
third  persons  to  enter  into  a  contract  with  one  part- 
ner, under  an  impression,  that  the  particular  contract 
is  made  with  atid  binding  on  the  firm,  when  in  point 
of  law  it  has  no  such  obligation.  (1.)  Thus,  in  the  first 
place,  (as  we  have  seen,)'  if  a  person  should  lend  and 


1  Collyer  on  Partn.  B.  3,  ch.  3,  §  2,  p.  364, 365, t2d  edit;  Vere  v.  Asfaby, 
10  B.  &  Cresw.  288.  See  also  Lloyd  v.  Ashby,  2  Barn.  Sl  Adolp.  R.  'i3 ; 
Hobey  v.  Roebuck,  7  Taunt  R.  157;  Ketchum  v.  Duriiee,  1  HoflEhu  R« 

s  Ante,  §  136, 137, 140, 142. 
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advance  money  to  a  firm  at  the  request  of  one  partner, 
and  take  his  separate  note,  or  bill,  or  other  security,  for 
the  amount,  not  mtending  thereby  to  give  an  exclusive 
credit  to  such  partner,  it  is  very  clear,  that  he  can- 
not sue  the  partnership  on  such  note,  or  bill,  or  other 
security,  whatever  might  be  his  remedy  against  the 
firm  for  the  money  lent  and  advanced.^  (2.)  In  the 
next  place,  if  a  third  person  should  contract  with  one 
partner  in  a  matter  beyond,  or  unconnected  with  the 
partnership  business,  the  firm  will  not  be  liable  to 
him  upon  such  contract,  although  he  may  have  im- 
plicitly trusted  to  the  credit  of  the  firm,  and  not  to 
the  individual  partner  alone.^  (3.)  In  the  next  place, 
a  third  person  may,  upon  receiving  a  consideration, 
assent  to  such  private  arrangements  of  a  firm,  as  will 
deprive  him  in  point  of  law  of  any  remedy  against  the 
firm,  or  a  part  of  them,  although  he  did  not  so  intend*^ 
(4.)  And  in  the  next  place,  (as  we  have  seen,)*  the 
custom  of  a  particular  trade  may  essentially  affect 
the  liability  of  the  firm  to  a  third  person  upon  a  con- 
tract, made  with  one  of  the  partners,  if  that  person 
has  full  notice  of  the  custom,  and  is  therefore  bound 
by  it,  whatever  might  have  been  his  own  private  inter- 
pretation thereof,  as  to  its  being  an  obligation  binding 
on  the  firm.' 


1  Collyer  on  Partn.  B.  3,  ch.  2,  §  %  p.  315  to  p.  3S3,  2d  edit ;  Siffkin  v. 
Walker,  2  Camp.  R.  308;  Emly  v.  Lye,  IS  East,  R.  7;  Denton  v.  Rodie, 
3  Camp.  R.  403. 

»  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  316, 324  to  p.  326 ;  Ex  parte 
Agace,  2  Cox,  R.  512. 

3  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  316, 326  to  p.  329, 2d  edit;  Bol- 
ton V.  Pullen,  1  Bos.  &  Pall.  539. 

*  Ante,  §  141. 

^  Collyer  on  Partn.  B.  3,  ch.  2,  §  2,  p.  316,  329  to  p.  331,  2d  edit; 
Barton  v.  Hanson,  2  Taunt  R.  49;  Hiard  v.  Bigg,  Manning's  Nisi  Prius, 
Dig.  Index,  220;  Gow  on  Partn.  ch.  4,  $  ],  p.  149, 150, 3d  edit 
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§  156,  The  liability  of  the  firm  to  third  persons  may 
dius  in  the  very  ori^  or  progress  of  the  transac- 
tions of  one  partner,  or  other  person,  assuming  to  act 
in  behalf  of  the  firm,  not  only  never  arise,  or  it  may 
be  varied,  limited,  or  qualified;  but  even  when  the 
liability  has  clearly  attached,  and  become  absolute  and 
binding,  subsequent  transactions  between  such  third 
persons  and  one  of  the  partners  may  work  an  extin- 
guishment of  such  liability,  either  wholly  or  partially.^ 
Thus,  if  a  partnership  were  (Hriginally  liable  to  a  cred- 
itCNT  for  a  debt,  and  he  should  afterwards  accept  a  se- 
curity of  one  partner,  at  all  events,  if  it  should  be  a 
security  of  a  higher  or  negotiable  nature,  for  the 
whole  debt,  as  a  satis&ction  thereof,  wholly  or  in 
part,  it  will  operate  as  an  extinguishment  of  the 
debt  of  the  partnership.^     Upon   the  like  ground,  if 


1  Collyer  on  Partn.  B.d,  ch.  3,§  3,  p.  376  to  p.  383;  Id.  p. 385  to  p. 389, 
9d  edit;  Gow  on  Partn.  ch.  3,  §  1,  p.  129, 3d  edit ;  Newmarch  v.  Clay, 
14  East,  R.  239;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  638, 639, 5tb  edit;  Ante, 
$  146, 150. 

9  Gow  on  Partn.  ch.  4,  §  1,  p.  155, 156, 157,  3d  edit ;  CoUyer  on  Partn. 
B.  3,  ch.  3,  $  3,  p.  385  to  p.  889, 2d  edit;  Reed  v.  White,  5  Eep.  R.  122; 
Evans  v.  Drammond,  4  £ap.  R.  89, 92 ;  Newmarch  v.  Clay,  14  East,  239 ; 
Thompson  o.  Percival,  5  B.  &  Adolp.  925. —  It  is  laid  down  in  Gow  on 
Partn.  (ch.  4,  §  1,  p.  155,  156, 157, 3d  edit,)  that  the  security  should  be 
of  a  higher  nature  than  the  original  debt,  in  order  to  extinguish  the  part- 
nership debt  But  that  doctrine  has  since  been  overturned.  The  veiy 
question  was  before  the  Court  in  Thompson  o.  Percival,  5  B.  &  Adolp. 
925.  On  that  occasion  Lord  I>enman,  in  delivering  the  opinion  of  the  Court) 
said;  *'  It  appears  to  us,  that  the  hctB  proved  raised  a  question  for  the 
jury,  whether  it  was  agreed  between  the  plaintiffs  and  James,  that  the 
former  should  accept  the  latter  as  their  sole  debtor,  and  should  take  the 
bill  of  exchange  accepted  by  him  alone,  by  way  of  satisfaction  for  the 
debt  due  from  both.  If  it  was  so  agreed,  we  think,  that  the  agreement 
and  receipt  of  the  bill  would  be  a  good  answer  on  the  part  of  Charles 
Percival  to  this  demand,  by  way  of  accord  and  satisfaction.  It  is  not 
necessary  to  determine,  whether  the  assent  of  Charles  to  this  agreement 
was  necessary,  in  order  to  give  it  such  an  operation;  because  if  it  was» 
there  is  evidence  of  a  delegation  by  Charles  to  James  to  make  such  an 
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the  creditor  should  receive  the  separate  security  of 
each  partner,  for  his  own  share  of  the  debt,  in  satis&c- 
tion  thereof,  all  jmnt  liaUlity  of  the  partnership  for  the 


agreement ;  for  James  had  the  partnership  effects  left  in  his  hands,  and 
was  to  pay  all  the  partnership  debts.  It  cannot  be  doubted,  but  that,  if  a 
ekattel  of  any  kind  had  been,  by  the  agreement  of  the  plaintifis,  and 
both  the  defendants,  given  and  accepted  in  satisfaction  of  the  debt,  it 
would  have  been  a  good  discharge.  It  is  not  required,  that  the  chattel 
should  be  of  equal  value ;  for  the  party  receiving  it  is  always  taken  to  be 
the  best  judge  <^  that  in  matters  of  uncertain  value.  Andrew  o.  Boughey , 
Dyer,  75,  a.  Nor  can  it  be  questioned,  but  that  the  bill  of  exchange  of 
third  persons,  given  and  accepted  in  satisfaction  of  the  debt,  would  be 
a  good  discharge.  But  it  is  contended,  that  the  acceptance  of  a  bill  of 
exchange  by  one  of  two  debtors  cannot  be  a  good  satisfaction,  because 
the  creditor  gets  nothing,  which  he  bad  not  before.  The  written  secu- 
rity, however,  which  was  negotiable,  and  transferable,  is  of  itself  some- 
thing different  from  that,  which  he  had  before ;  and  many  cases  may  be 
conceived,  in  which  the  sole  liability  of  one  of  two  debtors  may  be 
more  beneficial  than  the  joint  liability  of  two,  either  in  respect  of  the 
solvency  of  the  parties,  or  the  convenience  of  the  remedy,  as  in  cases 
of  bankruptcy,  or  survivorship,  or  in  various  other  ways ;  and  whether  it 
was  actually  more  beneficial  in  each  particular  case,  cannot  be  made 
the  subject  of  inquiry.  The  cases  of  Lodge  v.  Dicas,  (3  B.  &  A.  611,) 
and  Daniel  v*  £11  ice,  (5  B.  &.  C.  196,)  are  said  to  be  against  this  view  of 
the  law.  Tn  the  former,  however,  no  new  negotiable  security  was  given, 
nor  does  the  difference  between  the  joint  liability  of  two,  and  the  sepa- 
rate liability  of  one,  appear  to  have  been  brought  under  the  consideration 
of  the  Court  In  the  latter,  no  bill  of  exchange  was  given,  and  that 
decision,  on  consideration,  is  not  altogether  satisfactory  to  us.  We  can- 
not but  think,  that  there  was  abundant  evidence  in  that  case  to  go  to 
a  jury,  (and  upon  which  the  Court  might  have  decided,)  of  the  payment 
of  the  old  debt  by  Inglis,  Ellice,  &  Co.  to  the  plaintiff  and  a  new  loan 
to  the  new  firm;  which  might  have  been  as  well  effected  by  a  transfer 
of  account  by  mutual  consent,  as  by  actual  payment  of  money.  The 
cases  of  Evans  v,  Drummond,  (4  Esp.  N.  P.  C.  SK3,)  and  Reed  v.  White, 
(5  Esp.  N.  P.  C.  122,)  are  authorities  the  other  way.  In  the  former,  Lord 
Kenyon  points  out  forcibly  the  altered  relation  of  the  parties  by  the 
substitution  of  the  bill  of  the  remaining  partner  for  that  of  the  firm ; 
and  it  ia  difficult  to  see  on  what  ground  he  decided  the  case,  unless  upon 
this,  viz.  that  such  substitution  under  an  agreement  operated  as  a  satis- 
fkction,  as  far  as  regarded  the  retiring  partners ;  and  in  Reed  v.  White, 
Lord  Ellenborough  acted  upon  that  authority,  and  so  directed  a  special 
jury  of  merchants,  who  entirely  agreed  with  him.    These  cases  were 
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debt  would  henceforth  be  gone.^  The  doctrine  is 
equally  truQ  in  the  converse  case,  where  a  partner- 
ship is  a  creditor,  and  the  separate  and  distinct  secu- 
rity of  the  debtor  is  taken  to  each  partner  severally 
for  his  share  of  the  debt.* 

^  156.  This  question  most  generally  occurs  in  cases 
of  a  retiring  partner,  where  the  creditor,  knowing  of 
his  retirement,  subsequently  gives  credit  to  the  re- 
maining partners,  or  to  the  new  firm,  and  enters  into 
new  and  separate  contracts  with  the  latter,  touching 
his  debt,  or  allows  his  property  to  remain  under  their 
control  and  management,  as,  for  example,  by  way  of 
new  deposit,  or  by  carrying  the  balance  to  the  debit 
of  the  new  firm,  or  by  deferring  payment  of  balances 
upon  receiving  additional  interest,  or  by  receiving  a 
separate  security  therefor,  or  upon  other  considera- 
tions. In  such  cases  the  general  conclusion  is,  that  ex- 
clusive credit  is  intended  to  be  given  to  the  new  firm ; 
and  if  so,  then  the  retiring  partner  is  discharged.^    But 


afterwards  brought  to  the  notice  of  Lord  Ellenborough,  who  expressed  his 
approbation  of  them,  in  Bedford  v.  Deakin,  (2  Stark.  N.  P.  C.  178). 
That  case,  however,  (which  was  also  before  the  Court,  in  2  B.  &  A.  210), 
was  distinguished  from  them,  because  the  creditor  there  expressly  reserved 
the  liability  of  the  original  debtors.  If,  therefore,  the  plaintiflb  in  this  cajse 
did  expressly  agree  to  take,  and  did  take  the  separate  bill  of  exchange  of 
James  in  satisfaction  of  the  joint  debt,  we  are  of  opinion,  that  his  doing  so 
amounted  to  a  discharge  of  Charles."  See  S.  P.  Kirwan  v.  Kirwan,  2 
Cromp.  &>  Mees.  617 ;  Hart  v.  Alexander,  2  Mees.  &  Welsb.  396;  Coll- 
yer  on  Partn.  B.  3,  ch.  3,  ^  3,  p.  385  to  p.  398,  2d  edit 

1  Gow  on  Partn.  ch.  3,  §  1,  p.  129, 130,  3d  edit ;  Garret  v.  Taylor,  1 
Esp.  Nisi  Pr.  Dig.  117;  Kirkham  v.  Newstead,  1  Esp.  N.  P.  Dig.  118; 
Collyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  467,  2d  edit. ;  Watson  on  Partn.  ch. 
8,  p.  420,  2d  edit 

2  Ibid. 

3  Evans  v.  Drummond,  4  Esp.  R.  89 ;  Reed  v.  White,  5  Esp.  R.  122 ; 
Oakley  v.  Pasheller,  10  Bligh,  N.  S.  548;  S.  C.  4  Clarke  &  Finn.  207; 
Hart  V.  Alexander,.  2  Mees.  &r  Welsb.  463;  Thompson  v.  Percival,  5  R 
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the  mere  striking  of  the  balance,  and  carrying  the 
same  to  a  new  account,  opened  with  the  new  firm, 
will  not  alone  extingui^  the  original  debt  against  the 
old  firm,  unless  accompanied  bj  other  circumstances, 
which  establish,  that  a  new  and  exclusive  credit  is 
given  to  the  new  firm.^ 

^  157.  In  cases  of  this  sort,  where  there  are  run- 
ning accounts  between  the  firm  and  third  persons, 
and  one  of  the  partners  retires,  the  question,  as  to  the 
appropriation  of  payments,  subsequently  made  by  the 
partners  remaining  in  the  firm,  often  arises,  and  es- 
pecially in  relation  to  banking  transactions.  As  to 
this  the  doctrine  has  been  generally  laid  down,  that, 
where  divers  debts  are  due  from  a  person,  and  he 
pays  money  to  his  creditor,  the  debtor  may,  if  he 
pleases,  appropriate  the  payment  to  the  discharge  of 
any  one  or  other  of  those  debts.  If  he  does  not  ap- 
propriate it,  the  creditor  may  make  an  appropriation. 
But  if  there  is  no  appropriation  by  either  party,  and 
there  is  an  account  current  between  them,  (as  is  the  case 
between  banker  and  customer,)  the  law  makes  an  ap- 
propriation according  to  the  order  of  the  items  of  the 


&  Adolp.  925 ;  Davayoes  v.  Noble,  1  Meriv.  R.  530 ;  2  Bell,  Comm.  B.  7, 
ch.  2,  p.  638,  639,  5th  edit ;  Gow  on  Partn.  ch.  5,  §  2,  p.  244,  245,  3d  ed. ; 
Collyer  oi^  Partn.  B.  3,  ch.  3,  §  3,  p.  376  to  p.  398,  2d  edit— -The  cases 
of  David  V.  Ellice,  5  B.  dt  Cresv.  196,  and  Lodge  v,  Dicas,  3  Barn.  6l 
Aid.  61 1,  are  the-  other  way.*  But  their  autliority  seems  shaken,  if  not  en- 
tirely overturned,  in  the  more  recent  decisions,  and  especially  in  the  cases 
of  Thompson  v,  Percival,  5  Bam.  &  Adolp.  925,  and  Hart  v.  Alexander, 
2  Mees.  &  Welsh.  484.  See  Collyer  on  Partn.  R  3,  ch.  3,  §  3,  p.  383  to 
p.  398,  2d  edit ;  Id.  E  3,  ch.  3,  §  2,  p.  326,  327,  where  all  the  authorities 
are  collected  and  commented  on.  See  also  Gow  on  Partn.  ch.  4,  §  J,  p. 
155  to  p.  159, 3d  edit 

1  Cbllyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  391,  392, 2d  edit ;  David  o.  El- 
lice, 5  B;  &  Cteaw.  196;  Lod^  v.  DiOas,  3*Barn.  &  Aid.  611;  Hart  v. 
Alexander,  2  Mees.  &  Welsh.  484: 

Partn.  22 
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account,  the  first  item  oti  the  debit  sdde  of  the  accoant 
being  discharged  or  reduced  by  the  first  item  on  tfafe 
credit  side.^  To  apply  these  prmcifdes  to  cases 
of  retiring  partners.  Where  there  is  a  cash  account 
current  between  a  firm  and  a  customer^  and  the  ac- 
count is  in  favor  of  the  latter,  a  retiring  partner  will  be 
liable  for  the  balance  of  this  account  at  the  time  of 
his  retirement.  But  if  the  account  be  continued,  the 
balance,  for  which  die  retiring  partner  is  liable,  will 
be  diminished  by  erery  payment,  which  is  made  by 
die  new  firm,  supposing  such  payment  not  to  be  ap- 
propriated to  the  discharge  of  any  specific  item ;  be* 
cause,  in  such  case,,  it  is  the  first  item  en  the  debit 
side  of  the  account,  which  is  discharged  Of  reduced 
by  the  first  item  on  the  credit  side.' 


1  I 


1  CoUyer  on  PutaB.  3,  ch.  3,  §  3, p.  376  to  p.  383,3d  edit;  Dayaynes 
«.  Noble,  I  Clayton's  Case,  1  Meriv.  R.  573.  Sec  Copland  v,  Toolman,  1 
West,  R.  H.  of  Lords,  p.  165;  S.  C.  7  Clarke  &  Fin.  350. 

<  Post,  §  353  to  356 ;  Ibid.  —Mr.  Collyer  has  added  in  another  place, 
(p.  331),  the  following  remariu.  "  To  render  an  appropriation  of  payment 
by  the  act  of  the  party  valid,  it  must  be  made  at  the  time  of  payment,  if 
made  by  the  payor,  and  widiin  a  reasonable  time  after  payment,  if  made 
by  the  payee.  Sir  William  Grant  was  inclined  to  hold,  according  to  the 
principles  of  the  civil  law,  that  the  'appropriation,  even  if  made  by  the 
payee,  mnst  be  made  at  the  time  of  payment  But  cases  might  be  stated, 
iHiere  such  a  rule,  if  strictly  adhered  to,  would  be  productive  of  injustice; 
and  it  is  manifestly  at  variance  with  the  decisions  on  this  subject  in  the 
Courts  of  common  law.  On  the  other  hand,  those  Courts  have  been  in- 
clined to  favor  the  creditor  too  much,  and  have  in  many  cases  <  extended 
the  proposition — that  if  the  debtor  does  not  apply  the  payment,  the  credi- 
tor may  make  the  application  to  what  debt  he  pleases — much  beyond  its 
original  meaning,  so  as  in  general  to  authorise  the  creditor  to  make  his 
election  when  he  thinks  fit'  In  a  recent  case,  however,  the  Court  of 
King's  Bench  came  to  a  very  just  decision  on  this  important  subject 
Thus,  in  Simson  v.  Ingham,  an  action  on  a  bond  was  brought  by  Bruce 
It  Co.,  bankers,  against  the  heirs  and  devisees  of  Beiyamin  Ingham. 
The  bond  was  given  by  Ingham  and  another,  bankers,  at  Huddemfield, 
to  the  plaintifis,  their  London  correspondents,  conditioned  for  remitting 
money  to  provide  for  bills,  and  for  the  repayment  of  such  sums  as  Bruce 
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^  158.  It  frequently  happens,  that  upon  the  retire 
mmit  of  one  partner,  the  remaining  partners  undertake 


&  Ca  might  advance  on  account  of  persons  constituting  the  Huddersfield, 
Bank.  The  damages  were  assessed  by  an  arbitrator  at  £13,845,  sabject 
to  the  opinion  of  the  Cowt  upon  the  following  facts.  The  house  el 
Bruce  &  Co.  were  in  the  habit  of  sending  to  the  Huddersfield  bank 
monthly  statements  of  their  accounts.  Benjamin  Ingham  died  in  Sep- 
tember, 1811.  The  last  statement  sent  previously  to  his  death  was  for 
the  month  of  August  The  balance  of  that  account  was  greatly  in  &vor 
Qf  Bruce  d&  Co.  No  alteration  in  the  account  was  made  in  the  books  of 
Bruce  dc  Co.  immediately  on  the  death  of  Benjamin  Ingham ;  but,  during 
the  residue  of  that  month  and  o  part  of  October,  tibe  remittances  made 
by  the  Huddersfield  bank,  and  the  payments  made  for  them  by  Bruce  6x» 
Co.,  were  entered  in  continuation  of  the  former  account  Before,  how- 
ever, any  account  was  transmitted  to  the  Huddersfield  hank,  subsequent 
Id  that  for  August,  Brace  4t&  Co.,  in  oensequence  of  a  eovmunicatioii 
with  their  solicitor,  opened  a  new  account,  and  in  that  inserted  all  the 
remittances  and  payments  made  subsequent  to  the  death  of  Benjamin ; 
and  in  November,  they  transmitted  to  the  Huddersfield  Bank,  statements 
of  two  accounts.  The  first  of  these  accounts  was  thus  intitled :  — '  Debt- 
ore,  Messrs.  B*  ^  J*  Inf^ham  ^  Co.  (old  account),  in  account  with  Bruce 
&  Co.,  creditors ;'  and  the  first  item  on  the  debit  side  was  the  balance  of 
August  The  second  account  was  in  the  same  form,  but  entitled  '  new 
account'  This  account  began  on  the  leth  September,  without  any 
balance  brought  forward,  and  contained  the  remittances  and  payments 
made  during  that  month,  subsequent  to  the  death  of  Benjamin,  and  also 
those  made  in  the  month  of  October.  From  this  time  the  old  and  new 
accounts  were  kept  separate  in  the  books  of  Brace  &  Co.  The  Hud- 
dersfield bank  did  not  appear  to  have  ever  objected  to  the  accounts  being 
kept  separately  by  Bruce  &  Co.,  although  in  their  own  books  they  only 
kept  one  account  The  arbitrator  was  of  opinion,  that,  under  these  cir- 
cumstances, the  balance  due  on  the  death  of  Benjamin  Ingham  was  not 
discharged  by  subsequent  payments  by  the  new  firm.  Accordingly,  after 
making  certain  allowances  for  dishonored  bills,  he  assessed  the  damages 
at  the  sum  above  awarded ;  and  the  Court  of  King's  Bench  held  the 
award  to  be  right  In  the  preceding  case,  the  Court  proceeded  on  the 
principle,  that  the  entries,  which  had  been  continued  in  the  creditor's 
books  immediately  on  the  death  of  Ingham,  not  having  been  communi- 
cated to  the  debtora,  were  not  conclusive  on  the  crediton,  and  conse- 
quently, that  the  general  legal  appropriation,  of  which  such  entries  would 
otherwise  have  been  evidence,  was  incomplete.  It  is  clear  from  this,  as 
also  from  the  express  opinions  of  the  Judges,  that  they  did  not  consider 
it  necessary,  in  order  to  support  any  alleged  appropriation  on  the  part  of 
the  creditor,  that  he  should  prove  it  to  have  been  made  at  the  time  of 
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to  pay  the  debts  and  to  secure  the  credits  of  the  firm. 
This  is  a  mere  matter  of  private  arrangement  and 
agreement  between  the  partners ;  and  can  in  no 
respect  be  admitted  to  vary  the  rights  of  the  existing 
creditors  of  the  firm.^ .  But  in  all  cases  of  this  sort 
it  may  be  stated,  as  a  general  doctrine,  that  if  the  ar- 
rangement is  made  known  to  a  creditor,  and  he  as- 
sents to  it,  and  by  his  subsequent  act,  or  conduct,  or 
binding  contract,  he  agrees  to  consider  the  remaining 
partners  as  his  exclusive  debtors,  he  may  lose  all 
right  and  claim  against  the  retiring  partner,  especial- 
ly if  the  retiring  partner  will  sustain  a  prejudice,  and 
the  creditor -will  receive  a  benefit  from  such  act,  con- 
duct, or  contract.^  Some  illustrations  of  this  doctrine 
have  been  already  stated  in  the  cases  of  an  exclusive 
credit  given  to  the  new  firm.^  So,  if  the  creditor 
should  give  up  the  securities  of  the  old  firm,  and  take 
those  of  the  new  firm  in  lieu  thereof ;  or  should  give 
a  prolonged  credit  to  the  new  firm  for  the  old  debt, 
receiving  from  the  latter,  in  consideration  thereof,  an 
additional  interest,  or  a  new  security;  in  all  such 
cases  the  retiring  partner  would  be  held  discharged.^ 

payment  On  the  other  hand,  if  payment  be  made  to  the  creditor  of  any 
sum  in  respect  of  an  account  current,  the  creditor  making  no  appropria- 
tion at  the  time  of  payment,  and  if  after  such  payment  the  debtor  and 
creditor  continue  their  mutual  dealings,  or  do  any  other  mutual  act  in 
respect  of  the  same  account,  the  creditor  will  be  barred  by  such  subse- 
quent transactions  from  establishing  an  appropriation  of  the  payment'* 

1  Collyer  on  Partn.  B.  3,  ch.  12,  §  2,  p.  327  to  p.  329, 2d  edit ;  Id.  B.  3, 
ch.  3,  §  3,  p.  383  to  400. 

9  Collyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  383  to  p.  396,  2d  edit. 

3  Ante,  §  152. 

4  Collyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  383  to  398^  2d  edit ;  Evans  v. 
Drummond,  4  Esp.  R.  89;  Reed  v.  White,  5  Esp.  R.  122;  Thompson  o. 
Percival,  5  Barn.  &  Adolp.  595 ;  Oakley  v.  Pasheller,  10  Bligh,  R.  548; 
S.  C.  4  Clarke  &  Fin.  207;  Gough  v.  Davis,  4  Price,  R.  400;  Harris  v 
Lindsay,  4  Wash.  Cir.  R.  271 ;  Hart  v.  Alexander,  2  Mees  &  Welbs. 
484. 


CH»  VIII.]      LIABILITIES   AND   EXEMPTIONS.  257 

But  the  mere  fact  of  the  creditor's  taking  an  additional 
3eciirity  fpam  th^  new  finn  without  surrendering  the 
oldj  or  of  his  fieceiving  interest  from  the  new  firm,  with^ 
oqt  T^ing  from  that  due  on  the  old  debt ;  or  of  his  ac- 
quiescing in  delay,  without  contracting  upon  any  new 
consideration  to  prolong  the  credit,  will  not  absolve 
tb^  retiring  partner  fipom  his  original  responsibility.^ 

^  159^  In  thi^  connexion^  it  seems  proper  to  in- 
quire into  the  circumstances,  which  will  or  vnll  not 
exonerate  a  retiring  partner  from  fUture  liability  for 
the  ^ew  debts  and  liabilities,  contracted  by  the  firm 
with  third  persons,  fifjter  his  retirement.  Of  course 
the  retiring  partner  is  mt  hy  hi^  retirement  j^one- 
lated  firom  the  prior  debts  and  liabilities  of  the  firm.* 
In  the  first  place,  then,  ^  dormant  partner  is  not  lia- 
ble for  any  debt^  or  cither  ooptracfs  of  the  firm,  ex- 
cept for  those,  which  are  contracted  during  the  period 
that  he  remaJiAS  a  dormant  pfirtner.  Upon  his  re* 
tiremiwt  his  liability  ceases,  as  it  began,  de  jwe^ 
ovij  vmh  his  accession  to  the  firm.'  The  reason  is, 
that  no  oredit  is,  in  faat^  in  any  such  case  givcA  to  thp 
dormant  faftner.  His  liability  is  created  by  opera- 
tion of  law,  independent  of  his  intention,  from  his 
mere  participation  in  the  profits  of  the  business ;  and 


1  Ck>llyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  383  to  3P6)  2d  edit ;  Feather- 
stone  V.  HuDt,  1  Bam.  &  Cresw.  113;  Bedford  v.  Deakin,  2  B.  &  Aid. 
910;  Danid  V. Cross, 8  Ve0. 877 ;  Harris  r.  lindsay,  4  Wash.  Cir.  Jt. 
971;  Biev  V.  Wyatt,  5  Cmn.  ii  Payne,  997 ;  Smith  v.  Rogers,  17  John. 
R.  340.  An  these  cases  turn  upon  the  same  general  consideration; 
whether  there  has  been  a  new  and  exclusive  credit  given  to  the  new 
firm  in  extinguishment  of  the  debt,  or  to  the  prejudice  of  the  firm. 

s  Gow  on  Partn.  ch.  5,  §  3,  pu  240  to  251,  3d  edit ;  CoUyer  on  Partn. 
B.  3,  ch.  3,  §  3,  p.  369  to  p.  278, 2d  edit 

3  CoUyer  on  Partn.  B.  1,  ch.  89  §  2,  p.  74, 2d  edit;  Id.  B.3,  ch.  3,  §  3^ p. 
^0, 371 ;  Gow  on  Partn.  ch.  5,  §  2,  p.  251 , 3d  edit ;  3  Kent  Comm.  Lect 
43,  p.  68, 4t  edit 

22* 
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therefore  it  ceases  by  operation  of  law,  as  soon  as 
such  participation  in  the  profits  ceases,  whether  no- 
tice of  his  retirement  be  given  or  not.^  But  this  doc- 
trine must  be  taken  with  its  appropriate  qualifications ; 
and  it  is  strictly  applicable  only,  where  the  persons 
dealing  with  the  firm  have  no  knowledge  whatsoever, 
that  he  is  a  dormant  partner.  If  the  fact  of  his  be- 
ing a  dormant  partner  be  unknown  to  all  the  credi- 
tors, no  notice  whatever  of  his  retirement  is  necessa- 
ry ;  if  it  be  known  to  a  few,  notice  to  those  few  is 
necessary;  because  they  may  fairly  be  presumed  to 
have  given  credit  to  the  firm  with  reference  to  their 
knowledge  of  the  dormant  partner.^ 

^  160.  In  the  next  place,  where  an  ostensible  or 
known  partner  retires  fit>m  the  firm,  he  will  still  re- 
main liable  for  all  the  debts  and  contracts  of  the  firm, 
as  to  all  persons,  who  have  previously  dealt  with  the 
firm,  and  have  no  notice  of  his  retirement.'  This  is 
a  just  result  of  the  principle,  that  where  one  of  two 
innocent  persons  must  suffer  from  giving  a  credit, 
he,  who  has  misled  the  confidence  of  the  other, 
and  has  been  the  cause  of  the  credit,  either  by  his  rep- 
resentation, or  his  negligence,  or  his  firaud,  ought  to 
suffer,  instead  of  the  other.  And  where  a  person  no- 
toriously holds  himself  out  as  a  partner,  all  the  world, 
who  deal  with  the  firm,  are  presumed,  to  deal  with  it 
upon  his  credit,  as  well  as  upon  that  of  the  other 
members  of  the  firm ;  and  his  omission  to  give  them 


1  Ibid. 

9  Ibid. ;  Evans  v.  Drummond,  4  Esp.  R.  89 ;  Newnuuch  o.  Gay,  14 
JIast,  R.  339;  Fairar  v.  Deflinne,  1  Carr.  &  Kirw.  580. 

3  Collyer  ou  Partn.  B.  3,  ch.  3,  §  a,  p.  968  to  p.  371,  3d  edit ;  Gow  on 
^Partn.  ch.  5,  §  3,  p.  340  to  p.  352, 3d  edit.;  3  Bell,  Comm.  B.  7,  ch.  %  p. 
^640, 641,  5th  edit 
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notice  of  his  retirement  is  equivalent  to  a  continu- 
al representation,  that  he  still  remains  a  member  of 
the  firm,  and  liable  therefor.^  But,  as  to  persons, 
who  have  had  no  previous  dealings  with  the  firm, 
and  no  knowledge,  who  are  or  have  been  partners 
therein,  a  different  rule  may  prevail.  In  such  cases, 
unless  the  ostensible  partner,  who  has  retired,  suffers 
'  his  name  still  to  appear,  as  one  of  the  firm,  so  as  to 
mislead  the  public,  (as  by  its  being  stated,  and  still 
remaining  in  the  firm  name,)  he  will  not  be  liable  to 
mere  strangers,  who  have  no  knowledge  of  the  persons, 
who  compose  the  firm,  for  the  future  debts  and  liabili- 
ties of  the  firm,  notwithstanding  his  omission  to  give 
public  notice  of  his  retirement ;  for  it  cannot  truly  be 
said  in  such  cases,  that  any  credit  is  given  to  the  retir- 
ing partner  by  such  strangers.  Every  new  creditor  or 
new  customer  is  bound  to  inquire,  who  are  the  parties 
really  interested  at  the  time  in  the  firm,  if  he  would 
be  safe  in  his  credit  and  dealings  with  them.  Unus- 
quisqtie  debet  esse  gnarus  condttionis  ejusj  cum  quo  con- 
irdhit.^    A  fortiori^  if  public  notice  has  been  given  of 


1  Collyer  on  PartD.  B.  3»  p.  ch.  3,  §  3,  p.  309  to  p.  375, 2d  edit  3,  Kent ; 
Comm.  Lect  43,  p.  m,  67,  68,  4th  edit ;  Gow  on  Partn.  ch.  5,  §  %  p.  248  to 
p.  251,  3d  edit;  I  Id.  ch.  4,  §  1,  p.  198;  Graham  v,  Hppe,  Peake*s  R.  154  ; 
Gorham  n.  Thompson,  Peake's  R.  42 ;  Watson  on  Partn.  ch.  7,  p.  384, 
385, 2d  edit 

3  2  Bell,  Comm.  B.  7,  p,  642,  5th  edit. ;  Collyer  on  Partn.  B.  3,  ch.  3> 
§  2,  p.  369  to  p.  375, 2d  edit ;  Parkin  v.  Carruthers,  3  Esp.  R.  246 ;  3 
Kent,  Comm.  Lect  43,  p.  67, 68 ;  Williams  v.  Keats,  2  Starkie,  R.  290 ; 
Brown  v.  Leonard,  2  Chitty,  R.  120 ;  Newsome  n.  Coles,  2  Camp.  R.  617; 
Dolman  v.  Orchard,  2  Carr.  &  Payne,  104 ;  Tomheckbee  Bank  v,  Domell, 
5  Mason,  R.  56 ;  Lansing  v.  Gaine  &  Ten  Eyck,  2  Johnj  R.  300 ;  Ketcham 
V.  Clark,  6  John.  R.  144, 148;  Carter  v.  Whalley,  1  Barn.&  Adolp.  11 ; 
Le  Roy  v.  Johnson,  2  Peters,  R-  198,  200.  —  I  am  aware,  that  the  doc- 
trine is  sometimes  laid  down  more  broadly,  and  the  liability  is  made  to 
•attach,  nnless  the  partner  has  given  public  notice  of  the  dissolution. 
Thns,  in  Parkin  v.  Carruthera,  (3  Esp.  R.  248, 249,)  Mr.  Justice  Le  Blanc 
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his  retirement)  the  retiring  partner  will  not  be  liaUe  to 
new  creditors  or  customers,  even  if  tbej  have  never 

isid  $  **  The  ptineiple  pa  wliidi  I  proeeed,  Js  tliis ; — That  there  wm  a 
partnemhip  aubaifltiog^  under  the  fiim  ef  Parkin,  Gaaipbellf  and  Ce^ 
which  continaed  after  the  retirenient  of  John  Campbell.  The  rule  of 
law  is  clear,  that  where  there  is  a  partnership  of  any  number  of  persons, 
if  any  change  is  made  in  the  partnefship,  and  no  notice  is  given,  any 
person  deaUng  with  tl|e  partaeiahip,  eith^  before  or  after  sach  chaogs^  * 
has  a  right  to  call  upon  ajl  the  parties,  who  at  firyt  composed  the  firm." 
In  summing  up  to  the  jory,  his  Lordship  laid  it  down  as  the  law  on  the 
subject,  ^  That  if  the  Plaintiff  advanced  the  money,  even  after  Ihe  time 
that  one  of  the  partneis  bad  letirad,  if  he  did  »9t  know  c^  such  retir^^- 
ment,  he  had  a  right  to  sue  all,  who  before  constituted  the  partnership. 
In  point  of  fkct  in  this  base,  John  Campbell  had  retired )  but  still,  if  this 
was  really  a  paitneaship,  and  the  money  was  lent  to  the  peieons  carrying 
on  trade  under  that  ftim»  tU  were  lishlp.''  Vut,  in  this  case,  Can^pbeU^s 
name  was  in  the  name  of  the  firm.  See  also  Gow  on  Partn.  ch.  5,  §  2, 
p. 348, 249, dd  edit ;  Id.  p.  351  to  353;  3  Bell,  Comm.  B.7,  ch.  3,  p. 
640, 641, 643,  5th  edit  It  strikes  me,  however,  that  the  text  contains  the 
true  principle.  Where  a  partnership  is  in  &ct  dissolved  by  the  retire* 
ment  of  a  partner,  who  is  known,  but  whose  name  is  not  in  the  firm,  it 
does  not  seem  right  to  make  him  liable  to  third  persons,  who  afterwards 
trust  the  firm,  without  imowing  who  compose  it  at  the  time,  or  of  tto 
previous  connexion  of  the'  retiring  partner.  His  case  does  not,  under 
such  circnoistances,  seem  eoentially  to  diflfer  from  that  of  a  dormant 
partner ;  for  such  third  persons  give  no  credit  to  him,  and  he  receives 
no  share  of  the  profits  derived  therefrom.  Mr.  Watson  has  stated  the 
true  principle ;  that  ^  as  credit  is  given  to  the  whole  firm,  justice  requires, 
that  all  those,  who  belonged  to  it,  should  be  bound,  while  it  is  suf^Msed 
to  exist"  But  to  whom  bound'  Certainly,  to  those  only,  who  gave 
credit  to  the  firm,  believing,  that  the  original  partners,  whom  they  knew, 
still  continued  in  it  The  case  of  Carter  v.  Whalley  (1  Bam.  d&  Adolp. 
11)  seems  directly  in  point,  in  support  of  the  doctrine  of  the  text  There 
the  debt  was  contracted  after  the  retirement  of  one  partner,  and  no  pub- 
lic notice  had  been  given  thereof.  Bat  although  it  was  known  to  some 
penons,  that  he  was  a  partner,  yet  it  did  not  appear,  that  tbia  creditor 
knew  it,  or  believed  it,  or  gave  credit  to  the  partner.  Mr.  Justice  Park^ 
on  that  occasion  said ;  ''The  plaintifiTwas  bound  to  show  an  acceptance 
by  four  partiea ;  that  is,  that  Veysey,  who'  did  accept  the  bill,  was  author- 
ized to  do  so  -by  the  three  others  named  in  the  declaration*  Sanndev 
had  given  no  direct  authority ;  he  was  not  a  partner  at  the  time.  But  he 
may  by  his  conduct  have  represented  himself  as  one,  and  induced  the 
plaintiff  to  give  him  ciedit  aa  auch,  and  so  be  liaUe  to  tjbe  pleintiff. 
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seen  such  notice,  or  had  any  knowledge  or  informa- 
tion thereof;^  since  the  retiring  partner  has  done 
all,  which  can  be  reasonably  required  to  give  public 
notice  of  bis  withdrawal* 

^161.  What  will  amount  to  due  and  sufiicient  no^ 
tice  of  the  retirement  of  a  partner  is  a  question  of 
fact,  often  of  no  small  nicety  and  difficulty ;  for  notice 
needs  not  be  express  ;  but  it  may  be  constructive,  and 
be  implied  from  circumstances.  A  notice  in  one  of 
the  public   and   regular   newspapers   of  the   city  or 


Such  would  have  been  the  case,  if  he  had  done  businefls  with  the  plain- 
tiff before,  as  a  member  of  a  firm,  or  had  so  publicly  appeared  as  a  part- 
ner, as  to  satisfy  a  jury,  that  the  plaintiff  most  have  believed  him  to  be 
such;  and  if  he  had  suffered  the  plaintiff  to  continue  in  and  act  upon 
that  belief,  by  omitting  to  give  notice  of  his  having  ceased  to  be  a  part- 
ner, after  he  really  had  ceased,  he  would  be  responsible  for  the  conse- 
quences of  his  original  representation,  uncontradicted  by  a  subsequent 
notice.  But  in  order  to  render  him  liable  on  this  ground,  it  is  necessary, 
that  he  should  have  been  known  as  a  member  of  the  firm  to  the  plaintiffs, 
either  by  direct  transactions,  or  public  notoriety.  In  the  present  instance, 
that  was  not  so.  The  name  of  the  company  gave  no  information  as  to 
the  parties  composing  it,  and  the  plaintiff  did  not  show,  that  Saunders 
had  dealt  with  him  in  the  character  of  a  partner,  or  had  held  himself  out 
BO  publicly  to  be  one,  as  that  the  plaintiff  must  have  known  It  Carter, 
the  plaintiff,  lived  at  Birmingham;  it  should  have  appeared,  that  there 
had  been  such  a  dealing  at  that  place  by  Saunders,  or  that  his  connexion 
with  the  company  had  been  so  generally  known  there,  that  a  knowledge 
of  it  by  Carter  must  have  been  presumed.  There  having  been  no  evir 
dence  for  the  jury  on  these  points,  I  think  the  nonsuit  was  right" 

1  CoUyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  969  to  p.  372,.  12d  edit ;  Parkin  v. 
Carruthers,  3  Esp.  R.  248 ;  Gow  on  Partn.  eh.  5,  §  2,  p.  248,  249, 3d  edit; 
Newsome  v.  Coles,  2  Camp.  R.  617;  Godfrey  v.  Tumbull,  1  fisp.  R.  371; 
Wright  V.  Pulham,  2  Chitty,  R.  121 ;  S.  C.  1  Starkie,  R.  375. 

3  Ibid.  —  We  are  of  course  to  understand  this  doctrine  with  the  quali- 
fication, that  nothing  is  otherwise  done  by  the  retiring  partner  to  continue 
his  liability ;  such,  for  example,  as  by  authorizing  the  negotiable  securi- 
ties of  the  old  firm  to  be  issued  and  negotiated  in  the  name  of  the  old 
firm ;  for  in  such  case,  he  would  be  bound  by  such  indorsement  Colly  er 
on  Paitn.  B.  3,  ch.  3,  §  3,  p.  372  to  p.  375, 2d  edit  See  also  Abel  v,  Sut- 
ton, 3  Esp.  R.  108 ;  Kilgoar  v.  Finlyson,  1  H.  Black.  155 ;  Heath  v. 
Sanson,  4  B.  &  Adolp.  172. 
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eoimty,  wher^  the  partnership  businest  was  carried 
on,  is  the  uraal  mode  o(  giving  the  infcvmation,  and 
may,  in  ordinary  cases,  be  quite  sufficient,  But  even 
the  sufficiency  of  that  notice  might  be  questioned  in 
many  cases,  unless  it  is  shown,  that  the  party  en- 
titled to  notice  is  in  the  habit  of  reading  the  pape^r* 
PuUic  notice  given  in  some  such  reasonable  way,  will 
not  be  deemed  actual  and  express  notice;  but  it  will 
be  good  presumptive  evidence,  and  sufficient  fcMr  a  jury 
to  conclude  all  persons,  who  have  not  had  any  previous 
dealings  vdth  the  firm.  As  to  persons,  who  have  been 
previously  in  the  habit  of  dealing  with  the  firm,  it  is 
requisite,  that  actual  notice  should  be  brought  home 
to  the  creditor,  or  at  least,  that  the  credit  should 
be  given  under  circumstances,  from  which  actual 
notice  may  be  inferred.  If  the  facts  are  all  found 
or  ascertained,  the  reasonaUeness  of  notice  may  be 
a  question  of  law  for  the  court.  But  generally  it  will 
be  a  mixed  question  of  law  and  fact,  to  be  submitted  to 
a  jury  under  the  direction  of  the  court,  whether  no* 
tice  in  the  particular  case,  under  all  the  circumstan- 
ces, has  been  sufficient  to  justify  the  inference  of 
actual  or  constructive  knowledge  of  the  fact  of  the 
dissolution.  The  weight  of  authority  seems  now  to 
be,  that  notice  in  .one  oi  the  usual  advertising  ga- 
zettes of  the  place,  where  the  business  was  carried 
on,  when  published  in  a  fair  and  usual  manner,  is  of 
itself  notice  of  the  fact  to  all  persons,  who  have  not 
been  previous  dealers  with  the  partnership.^ 

1  8  Kent,  Comm*  Lect  43,  p.  67, 68. —I  iwn  fbllowed  Almoft  th«  vaty 
words  of  Mr.  ClMiikcellor  Kent,  in  hiB  oxcellent  CommeiiUrieB.  See  alec 
on  the  eame  aubject  CoUyer  on  Putn.  B.  8,  oh.  8,  §  3,  p.  366  to  871, 3d  ed. ) 
Oow  on  Partn.  ch.  5,  §  2,  {>.  d4S  to  p.  951, 3d  edit ;  Wataon  on  Part.  ch.  7, 
p.  384, 385, Sd edit;  3BeU,  Ck^mm.  B.  7,  p.640to  p.  643, 5tb  edit 
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^  162%  Th4^  samd  principles  applj  to  notice  in  the 
nte  of  a  dissolntion  of  the  partnership  by  the  acts  of 
die  parties^  as  ordinftrily  apply  to  the  case  of  a  retiring 
paruier.  Until  due  notice  is  given  of  the  dissolution, 
tftach  partner  will  remain  liable  for  die  acts  and  con- 
tracts of  the  others  in  relation  to  the  partnership,  so 
finr  as  they  respect  persons,  who  have  previously  dealt 
with  the  firm,  or  have  known  the  names  of  the  part- 
ners, or  have  given  credit  thereto;  although  not  to 
mere  strangers,  who  do  not  fell  under  the  like  pre- 
dicament.^ But  very  different  considerations  apply 
in  the  case  of  a  dissolution  of  a  partnership  by  mere 
operation  of  law,  as  by  the  death  of  a  partner ;  for 
in  such  a  case  his  estate  is  not  bound  or  liable  for 
any  subsequent  debts  or  contracts,  entered  into  by  die 
survivors  of  the  firm.^  This  subject,  however,  vn\\ 
more  properly  come  under  review,  when  the  effects 
of  a  dissdution  by  death  come  under  consideration, 
and  may  therefore  be  here  dismissed  with  this  brief 
notice. 

§  163.  There  is  another  case,  in  which  a  retiring 
partner  may,  notwithstanding  notice  of  his  with- 
drawal, be  responsible,  not  only  for  the  past  debts  of 
the  old  firm,  but  for  the  new  debts  contracted  by  the 
new  firm ;  and  that  is,  in  a  case  of  positive  or  con- 
structive firaud.  This  may  take  place,  when,  upon  the 
actual  insolvency  of  the  finn,  known  to  all  the  part- 
ners, they  permit  the  retiring  partner  to  withdraw  a 
portion  of  the  partnership  funds  out  of  the  reach  of 

*— -  -^ _  -■---  -—  ,-,  ■■!■ 

1  Ante,  $  128, 139, 160 ;  Gow  on  Partn.  ch.  5,  §  2,  p.  248  to  p.  251,  3d 
edit ;  CoUyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  368  to  p.  375,  2d  edit ;  Id. 
B.  1,  ch.  2,  §  3,  p.  75. 

'  3  Kent,  Comm.  Lect  43,  p.  63,  4th  edit ;  Gow  on  Partn.  cL  5,  §  2,  p 
248,  note ;  Id.  cb.  5,  §  4,  p.  362, 3d  edit ;  Vnlliamy  v.  Noble,  3  Meriv.  R.' 
614 ;  3  Cbittj  on  Conun.  and  ManuC  cL  4,  p.  250. 
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the  joint  creditors  of  the  new  finn,  for  the  purpose  erf" 
cheating  or  defrauding  the  latter ;  for  in  such  a  case 
the  fraud  vitiates  the  v/hcAe  transaction ;  and  the  re- 
tiring partner  will  be  held  liable  to  the  full  extent  of 
all   the  ftinds  so  fiaudtilently  withdrawn.'    But  the 

I  AndenoDv.  Mallby,SVe«.Jr.344;  8. C.  4  Bro.  Ch.  R.  433 {  Coll/er 
on  Ptrtn.  B.  3,  ch.  3,  $  3,  p.  400  to  p.  404,  Sd  edit — In  thii  case  Lord 
Loughborough  nid;  ''The  cue  resolvefl  itself  into  a  pUin  queBtion 
14,  upon  the  6m  of  July,  the  defendant  was  boni  fide  a 
other  tiro  then  about  to  enter  into  a  new  partnenhip.  If 
nnMction  is  to  be  void,  under  the  color,  in  which  it  pre- 
me,  it  is.an  imposition,  not  upon  tbem  onlj,  because  they 
g,  bat  upon  the  creditoia,  who  must  deal  with  the  partuer- 
>  contrived  upon  a  certain  foreaight  of  bankniptc;  at  no 
eriod,  though  the  exact  time  was  not  certain,  managed 
between  persana  of  the  same  fkniil;,  by  which  the  crediton  of  the  two 
have  been  loaeis  exactly  to  the  amount  of  what  he  has  received. '  The 
only  doubt  I  have  ia,  whether  I  sbould  better  attain  the  juetice  of  the 
caae,  bj  directing  an  account  of  all  trajisactions  between  Brough  and 
George  Maltby  from  the  commencement  of  their  partnership,  for  it  can 
go  no  farther  back,  and  the  defendant,  with  an  inquiry  into  tbe  atate  of 
accounts  at  that  period  between  them,  to  see,  whether  there  was  any 
conaideratioD  whatsoever,  upon  which  he  could  be  k  creditor  j  for  if  it 
was  all  moonshine,  and  there  was  no  property,  upon  which  any  account 
could  be  made  out,  it  is  all  an  imposition  to  create  a  false  credit  to  them- 
selves, and  to  give  him  the  name  of  a  creditor,  when  in  fact  he  was  none, 
ajid  a  mere  device  to  draw  the  money  of  other  people  from  the  new 
copartnership  into  bis  pocket  Whether  this  should  be  done  is  the 
Master's  office,  or  by  discussion  of  an  issne  at  law,  is  a  point,  upon  which 
.  I  doubt-  Consider  which  will  best  ^tain  jusUoe.  As  to  the  last,  it 
depends  so  much  upon  writing  and  accounts,  that  it  will  hardly  coma 
within  the  period,  in  which  a  trial  at  law  can  be  had  with  advantage.  I 
do  not  think  it  a  case,  in  which,  if  a  trial  can  be  had,  I  should  be  unwil- 
ling to  have  the  assistance  of  a  jury  to  decide  it  But  1  would  not  let  it 
go  to  an  action,  but  certainly  would  direct  an  issue ;  for  I  must  take  care 
to  have  the  true  question  tried  exactly  upon  the  merits  in  equity,  which  af- 
fect the  real  justice  of  the  case,  and  not  upon  the  points  not  relating  to 
that,  which  would  be  made  in  an  actioa  I  agree  with  the  defendant,  that 
if  any  of  these  pa.ymentB  cannot  be  recovered  at  law,  there  would  be  no 
equity  for  it  There  can  be  no  difference  between  a  court  of  law  and  of 
equity  as  to  this.  The  true  question  for  sn  issue  would  be,  whether  the 
partnership  was  indebted  to  the  retiring  partner  on  account  of  his  share 
in  the  partnership," 
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mere  fact,  that  a  retiring  partDer  knows  at  the  timCt 
that  the  partnership  is  instdvent,  will  not  of  itself  in- 
rdve  him  in  any  liahilities  for  the  new  firm,  or  vitiate 
the  dissolution,  ifi^wa^without  any  intention  of 
fraud,  and^^tirSi^^fflfl^l^^h^Mts  circumstances 
with  AK)d  faith.^ 

.^  164.  In  joint  stock  and  other  Idf^  companies, 
which  are  not  incorporated,  but  are  a  simple,  although 
an  extensive  partnership,  their  liabilities  to  thiid  persons 
are  geQera]l}r  goremed  by  the  same  rules  and  loiaci- 
plet,  which  regulate  common  commercial  j: 
ships.'  In  such  companies  the  fundamental  1 
generally  divide  the  stock  into  shares,  and  malg 
transferable  by  assignment  or  delivery ;  an^^he 
whole  business  is  conducted  by  a  select  board  of  trus- 
tees or  directors.  Without  undertaking  to  assert  in  what 
cases  such  cMnpanies  may  or  may  not  be  deeme^  ille- 
gal, and  the  members  liaUe  to  be  treated  as  un^ftailj 
responsible,  upon  the  ground  of  usurping  and  tempt- 
ing to  exercise  the  proper  fiinctions  of  a  coiforalion, 
wUcb  the  legislature  or  government  is  alone  competent 
«to  establish ; '  it  may  well  deserve  inquiry,  how  far  any 
stip)dation  in  those  articles,  and  which  limit  the  respon- 
sibility f^  the  members  to  the  mere  joint  fiinds,  or  to  a 
qualified  extefltf^Vifrb^Riinding  upon  their  creditors, 
who  have  notice  of  such  a  stipulation,  and  contract 


1  Coll]r«r  on  Puto.  B.  3,  cb.  3,  §  3,  p.  400,  401, 403, 3d  edit. ;  Pukm 
p.  Ramcbottom,  3  B.  &  Ciesw.  357 ;  Ex  parte  Peake,  1  Hkdd.  R.  346 ; 
Cow  OD  PutD.  cti.  5,  f  9,  p.  337,  338, 3d  cdk. 

>3Chit^onCooun.andMuur.  cb.4,p.336;  CoHjer  on  Ptrln.  B.  5, 
eb.  1.  $  1>  P^  ^1  to  P-  734, 3d  edk. ;  3  Bell,  Cmiun.  fi.  7,  ch.  %  $  9,  p.  637, 

3  Colljer  on  Put  B.5,ch.],  {I,p.730lopb  734, 3d  edit ;  Jowph  *. 
Pebrer,  3  Bvn.  &  CiMw.  639 ;  BlnndeU  «.  Winaor,  B  ffim.  R.  601 ;  Wtl- 
boni  e.  Ingitbf ,  1  Uy Ine  &  Kavs,  61, 7& 
•  Farm.  23 
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their  debts  with  refereace  thereto.  This  questioD, 
many  years  ago,  was  presented  to  the  Sujw^me  Court 
of  the  United  States ;  but  the  cause  went  off  without 
any  decision  upon  the  pdn^^meips  to  have  been 
thought,  tha  ^P^^H^aRlii- -i^wise  ope- 

rate as  a  lii  the  general  liability  of^  the 

partners  forj  bts,  even  though  the  credftus 

have  full  ■'n  rf.'    It  may,  however,  be  stttl%. 

open  question,   whether    creditors,  with 
i,  can  proceed  against  the  members  upon 
al   responsibility,    as   partners,  where  they 
ssly  contracted  only  to  look  to  the  social 
:,  whether,  if   they  have    notice    of  .  the 
stipulation,   and    contract    with    reference 
to  it,  it  may  not  be  easy  to  assign  a  reason,  why  it 
does  not  amount   to  an  implied  agreement,    to  be 
boun^by  it,  as  much,  as  if  it  were  expressly  agreed 
to.  Hbere  is  certainly  nothing  illegal  in  a  creditor's 
agre^K  to  such  a  limited  responsibility,  ;is  a  quali£- 


1  SeeBlundell  v.  Winsor,  6  Sin.R.  601;  Walbamv.In^lby.l  Hflne  . 
&KeeD,51,  76.— Id  this  lut  caae  Lord  bcugham  wi(l;  "The  clauM 
iotimating,  that  each  subscriber  u  onlf  to  be  liable  to  the  ezteot^^Cia 
■hare,  is  not  enoagh  to  nn)(e  the  usocidtion  illegal.  Such  a  rg^R&uon  is 
wholly  nugatory,  iodeeil,  as  be tweci^fcw^omifc^MJ^irtfterB,  and  can 
KTve  no  purpoao  whatever,  unless  to  gire  notice^^tbat  light  it  is  not 
to  be  viewed  as  criminal,  or  aa  a  neans  of  deception ;  for  tha  publicity  of 
it  may  tend  to  inform  soch  as  daal  with  the  company,  and  a  proof  of  that 
pablicily  in  tho  neigbboriiood  of  partiea  ao  dealing  might  go  to  fix  them 
with  notice.  For  any  other  pnrpom,  for  the  purpose  of  leotrictiDg  the 
liability  of  the  shareholders,  it  would  plainly  be  of  no  avail ;  and  w^no- 
ever  became  a  subscriber  upon  the  iaith  of  the  restricting  clauM,  or  of 
the  limited  responsibility,  which  that  bold*  out,  would  have  hinMelf  to 
blamo,  and  be  the  victim  of  his  ignorance  of  tha  known  law  of  the  land." 
This  language  does  not  seem  necessarily  addi«Med  to  a  case,  where  the 
creditor  cootracta  with  a  knowledge  of  the  reatrictive  clause ;  but  may  be 
Mtisfied  by  referring  it  lo  cases,  where  no  such  knowledge  exists.  The 
Vice  Chancellor's  decision,  in  8  Sim.  R.  001,  is  susceptible  of  alike  inter- 
pfetation. 
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cation  or  condition  of  his  contract;  and  in  many 
other  analogous  cases  contracts  of  this  sort  are 
deemed  perfectly  proper,  and  unexceptionable ;  as,  for 
example,  where  a  commission  merchant  agrees  to  look 
exclusively  to  the  goods  for  the  reimbursement  of  his 
advaaees;  or  a  mortgagee  agrees  to  look  exclusively 
to  the  mortgaged  property  for  his  debt.  But  a  qualified 
agreement  of  this  nature  must  be  proved,  and  is  never 
presumed  without  some  reasonable  proof  thereof. 

§  166.  The  law  of  Scotland  has  recognised  a  dis- 
tinction, grounded  on  these  considerations,  between  the 
nature,  character,  and  effect  of  such  joint  associations, 
and  those  of  mere  private  partnerships ;  confining  the 
responsibility  of  shareholders  in  such  companies  to  the 
extent  of  three  shares.  This  great  question  was  tried 
about  the  middle  of  the  last  century,  in  the  case  of 
the  Arran  Fishing  Company.  The  doctrine  established 
in  that  case  was  this ;  That  there  is  a  clear  distinc- 
tion between  the  case  of  a  joint  stock  company,  and 
that  of  a  company,  trading  vnthout  relation  to  a  stock. 
That  in  the  former  case,  the  managers  are  liable  for 
the  debt,  which  they  contract,  while  each  partner  is 
bound  to  make  good  his  subscription.  That  there  is 
no  ground  of  further  responsibility  against  the  share- 
holders ;  neither  on  their  contract,  nor  on  any  ground 
of  mandate,  beyond  their  share ;  the  very  meaning 
of  confining  the  trade  to  a  joint  stock  being,  that 
each  shall  be  liable  for  what  he  subscribes,  and  no 
further.  That  in  ordinary  partnerships,  there  is  a 
universal  mandate  and  a  joint  prapositura^  by  which 
each  partner  is  institor  of  the  whole  trade  to  an 
unlimited  extent,  each  being  liable  in  solido  for  the 
company  debts.*      In   this  respect  the   Scottish  law 

1  SBell,  Comm.  B.  7,  p.  627, 698, 5th  edit 
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seems  to  have  foUowed  the  general  doctrine  of  the 
Roman  law,  that  in  all  partiierships  each  of  the  part- 
ners should  be  liable,  not  in  solido^  but  only  for  his 
own  share.^  And  this  also  is  the  general  rule  of  the 
French  law  in  all  cases,  except  of  partnerships  for 
commercial  purposes,  where,  upon  grounds  of  public 
pdicy,  each  of  the  partners  is  held  liable  in  solido.^ 
^166.  We  have  thus  far  considered  the  liabilities 
and  exemptions  of  partners  in  cases  arising  under 
contracts ;  and  the  inquiry  next  presented  is,  when, 
and  under  what  circumstances,  partners  are  liable  for 
torts,  done  in  the  course  of  the  partnership  concerns^ 
or  by  any  one  of  the  partners  under  color  thereof.  As 
to  torts  not  committed  in  the  course  of  the  partner** 
i^ip  business,  it  is  very  clear,  that  the  partnership  is 
not  liable  therefor  in  its  social  character,  unless  in- 
deed they  are  assented  to  ot  adopted  as  the  act  of  the 
partnership.  But  torts  may  arise  in  the  course  of 
the  business  of  the  partnership,  for  which  all  the 
partners  will  be  liable,  although  the  act  may  not  in 
fact  have  been  assented  to  by  all  the  partners.'  Thus, 
for  example,  if  one  of  the  partners  should  commit  a 
fraud  in  the  course  of  the  partnership  business,  all  the 
partners  will  be  liable  therefor,  although  they  have 
not  all  concurred  in  the  act.'*  So  if  one  of  a  firm 
of  commission  merchants  should  sell  goods,  consigned 
to  the  partnership,  fraudulently,  or  in  violation  of  in- 


1  Dig.  Lib.  45,  tit  %  1. 11,  §  1, 3. 

<  Pothier,  de  SocieU,  n.  9(3, 103, 104. 

*  Colljer  on  Partn.  B.  3,  ch.  1,  §  6kp.a05,a06,907,9dedit;  Gowoo 
Pjitn.  cli.  4,  §  1,  p.  160, 161,  dd  edit 

4  CoUyer  on  Partn.  B.  3,  cb.  I,  §5,  p.  396, 397;  Id.  B.  3,  ch.  1,  §  6,  p. 
305  to  307, 3d  edit ;  Gow  on  Partn.  ch.  4,  $  1,  p.  160, 161, 3d  edit  See 
Rapp  V.  Latham,  3  Bam.  &  Aid.  795 ;  Stone  v.  Marrii,  6  B.  d&  Gree.  551 ; 
Kilby  0.  Wilson,  Ryand&  Mood.  179. 
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structionS)  all  the  partners  would  be  liable  for  the 
conversion  in  an  act  of  trover.^  So,  if  one  of  a 
firm,  who  are  common  carriers,  should  unlawfully  con- 
vert the  goods  entrusted  to  the  firm  for  carriage,  or 
shouMb  negligently  lose  or  injure  them,  all  the  part- 
ners would,  or  might  be  hdd  liable  in  tort  therefor.* 
The  same  doctrine  would  apply  to  a  conversion  or 
loss  by  the  negligence  or  fraud  of  an  agent  of  the 
firm.'  So,  if  partners  own  a  ship,  and  by  the  negli- 
gence of  the  master,  goods,  shipped  on  board  on 
freight,  are  negligently  injured  or  lost;  or  anothej 
ship  is  by  such  negligence  injured  by  a  collision  with 
her,  the  partners  will  be  liable  for  the  loss.'*  For  in 
all  such  cases  the  maxim  applies ;  Qui  facit  per  alium, 
facit  per  se ;  and  the  master  in  such  a  case  acts  not 
only  personally,  but  as  the  agent  or  pneposiius  of  the 
entire  firm.^  The  doctrine  has  been  carried  farther ; 
and  the  partnership  has  been  held  liable  for  a  libel^ 
which  was  published  and  sold  by  one  partner  in  the 
course  of  the  business  of  the  firm,  as,  for  example,  by  a 
printer  or  bookseller,  one  of  the  firm  in  that  business." 


I  Cdlyer  on  Partn.  B.  9,  cb.  1/  §  6,  p.  905,  306,  2d  edit ;  Nicoll  v. 
Glennie,  1  Maole  &  Selw.  588. 

9  Gow  on  Part  ch.  4,  §  1,  p.  160, 161, 3d  edit;  Colljer  on  Partn.  B.  3, 
ch.  1,  $  1,  p.  305^  306,  3d  edit ;  Moretoo  v.  Hardem,  4  Bam.  &  Cresw. 
233. 

3  Collyer  on  Partn.  B.  3,  ch.  1,  $  5»  p.  396, 397, 3d  edit ;  Id.  B.  3,  ch.  1, 
§  6,  p.  305, 306;  Id.  B.  3,  ch.6,  §  5,  p.  505;  Id.  §  7,  p.  537. 

4  Gow  on  Partn.  ch.  4,  §  1,  p.  100, 3d  edit ;  Collyer  on  Partn.  B.  3,  ch. 
1,  $  6,  p.  305, 306,  307,  3d  edit ;  Mitchill  v.  Tarbutt,  5  Term  R.  649; 
Morley  v.  Gaiaford,  3  H.  Black.  343 ;  Moreton  v.  Hardem,  4  Bam.  & 
Cresw.  333. 

&  Gow  on  Partn.  ch.  4,$  1,  p.  160,3d  edit;  Collyer  on  Partn.  B.  3,  ch.  1, 
§  6,  p.  305^  3d  edit ;  Watson  on  Partn.  ch.  4,  p.  335, 3d  edit 

0  Watson  on  Partn.  ch.  4,  p.  341,  3d  edit ;  Rex  v.  Abnon,  5  Burr.  R. 
3686;  Collyer  on  Partn.  B.  3,  ch.  1,  §  6,  p.  d06»  3d  edit;  Gow  on  Partn. 

23* 
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The  same  rule  might  apply  to  cases  of  written  slander, 
as  by  declaring  a  rival  merchant  a  bankrapt,  or  a 
dieat,  if  written  in  the  name,  and  as  the  act  of  the  firm. 
80,  if  breaches  of  the  revenue  laws  by  fraudulent 
importations,  or  smuggling,  or  entries  at  the  custom 
house  are  committed  by  one  of  the  firm  in  Ae  course 
#f  die  business  thereof,  all  the  firm  would  be  liable 
penally,  as  well  as  civilly,  there£Dr«^ 

i^  167.  fiut,  in  all  cases  of  this  sort,  although  the 
partners  are  jointly  liaUe  as  wrong  doers,  it  by  no 
means  follows,  that  they  must  all  be  sued.  On  the 
contrary,  as  the  law  treats  all  torts  as  several,  as  well 
as  joint,  the  party  injured  may,  at  his  -election,  either 
me  all  the  partners,  or  any  one  or  more  of  them  for 
^  tort ;  and  it  will  constitute  no  objection,  that  his 
partners  were  also  concerned  in  it.^  This  is  a  rule 
*by  no  means  peculiar  to  partnerships ;  but  it  extends 
4o  all  cases  of  joint  torts  and  trespasses  at  the  com- 
mon law,  whether  positive  or  constructive* 

^  168.  From  what  has  been  already  suggested,  it 
18  eibvious,  that  a  tort  oommitted  by  one  partner,  or 
by  any  other  agent  of  the  partnership,  will  not  bind 
the  partnership,  unless  it  be  either  authorized,  or 
adopted  by  the  firm,  or  be  within  the  proper  scope 
and  business  of  the  partnership.  And,  as  in  either 
way,  partners  may  thus  all  be  affected  by  the  tort  of 


Ch,  4,  §  1,  p.  161  y  3d  edit ;  Rex  v.  Pearce,  Peake's  R.  75;  Rex  r.  Top- 
kam,  4  Term  R.  426;  Rex  v.  Marsh,  2  Bam  &  Cresw.  723;  Rex  v. 
Staony  worth,  Bunb.  R.  97. 

1  Collyer  on  Partn.  B.  3,  ch«  1,  §  6,  p.  306, 307, 308,  2d  edit;  Gow  oa 
.Pa«kn.  ch.  4,  §  1,  p.  161, 3d  edit ;  Attor.  Gen.  0.  Burges,  Bunb.  R.  223. 

s  CollyeronPartiLR3,ch.  1,  §6,p.306;307,2dedit;  ld.K3,ch.e, 
S'aip.SOS;  Id.  p.  527;  Gow  on  Partn.  eh.  4,  §  1,  p.  160,  161,  3d  edit; 
Sdnaondson  v.  Davia,  4  Esp.  R.  14 ;  Attor.  Gen.  v.  Bargee,  Bunb.  R.  223; 
Watson  on  Partn.  ch.  4,  p.  235,  2d  edit 
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one  partner;  so  also  a  discharge  or  release  of  one, 
on  account  of  the  tort,  will  amount  to  a  discharge  or 
release  of  all  the  other  partners.  This,  again,  is  the 
result  of  a  general  rule  of  the  common  law,  applica- 
ble to  all  cases  of  joint  torts  and  trespasses ;  and  has 
been  recognised  from  the  earliest  times.' 

^  168  a.  In  respect  to  what  acts  of  one  partner 
the  others  will  and  ought  to  be  held  to  have  notice,  so 
88  to  bind  them  all  by  implied  consent  or  acquiescence, 
it  may  be  laid  down  as  a  general  rule,  for  the  protecti<m 
of  those  who  deal  with  partners,  that  all  of  the  partners 
haye  such  knowledge  and  notice  of  the  acts  of  any  of 
their  partners  relative  to  their  business,  as  in  dis- 
charge of  their  plain  duty  they  might  or  ought  to  have 
obtained.* 


1  Co.  Litt  233,  a.;  Bac.  Abridg.  Rdeate  (G);  Com.  Dig.  EeUoMe^  B.  4; 
Id.  PUader,  3  M.  12 ;  Kiffin  v.  WUlis,  4  Mod.  R.  379. 
A  Sadler  v.  Lee,  the  (Sngli^)  Jnnit,  June  3, 1648,  p.  47a 
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CHAPTER  IX. 


RIGHTS,   DUTIES,    AND    OBLIGATIONS    OF   PARTNERS   BE- 
TWEEN  THEMSELVES. 

§  169.  We  come,  in  the  next  place,  to  the  consid- 
eration of  the  rights,  duties,  and  obligations  of  Part- 
ners between  themselves.  And  here  it  may  be  stated, 
that  as  the  contract  itself  has  its  solid  foundation  in  the 
mutual  respect,  confidence,  and  belief  in  the  entire 
integrity  of  each  partner,  and  his  sincere  devotion  to 
the  business  and  true  interests  of  the  partnership; 
good  faith,  reasonable  skill  and  diligence,  and  die 
exercise  of  sound  judgment  and  discretion,  are  natu- 
rally, if  not  necessarily,  implied  fix)m  the  very  nature 
and  character  of  the  relation  of  partnership.  In  this 
respect,  the  same  doctrine  applies,  which  ordinarily 
applies  to  the  cases  of  mandataries  or  agents  for 
hire ;  ^  and  to  other  cases  of  bailment  for  the  mutual 
benefit  of  both  parties.  Hence,  if  the  partnership 
suffers  any  loss  from  the  gross  negligence,  unskilful- 
ness,  fraud,  or  wanton  misconduct  of  any  partner  in 
the  course  of  the  partnership  business,  he  wiU  ordina- 
rily be  responsible  over  to  the  other  partners  for  all 
the  losses,  and  injuries,  and  damages  sustained  there- 
by, whether  direcdy,  or  through  their  own  liability  to 
third  persons.*  Of  ^course  all  losses,  injuries,  and 
damages  sustained  by  the  partnership  from  the  posi- 


I  Story  on  Agency,  §  189  to  §  189;  Stoiy  on  Bailm.  §  421,  455. 
sibid. 
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tive  breach  of  the  stipulations  ccmtained  in  the  arti- 
cles of  partnership,  on  the  part  of  any  partner,  are  to 
be  borne  exclusiyely  by  that  partner,  and  he  must  re- 
spond over  to  them  therefor. 

^  170.  This  is  the  dictate  of  common  sense  and 
justice ;  and  it  has  been  expressly  affirmed  by  the  Bo- 
man  law.  In  relation  to  third  persons,  that  law  de- 
clares, that  partners  are  liable,  not  only  for  fraud,  but 
for  negligence  as  well  as  fraud.  Thus,  in  one  place^ 
after  enumerating  other  contracts,  it  is  said ;  Sed  uhi 
viriusque  uiiUias  vertilwr^  ui  in  empto^  ut  in  locaiOp 
ut  in  dotey  ut  in  pignorej  ui  in  Societatey  et  dolus^  ei 
culpa  prastatur.y  As  between  the  partners  them- 
selves,  the  like  redress  was  also  given.  Si  quid  dolo 
nostra  socius  damni  ceperUy  a  nobis  repetet.^  Venit 
autem  in  hoc  judicium  pro  socio  bona  fides^  And 
again ;  Utrum  ergo  tantum  dolum^  an  etiam  culpam 
pr€estare  sodum  oporteaty  qweritur  ?  Celsus  ita  scrips 
sit.  Sodas  inter  se  dolum  et  culpam  pratstwe  oportet.  Si 
in  coeundd  sodetate  (inquit)  artem  operamve  pollidtus 
est  alter,  ^.,  nimirum  ibi  etiam  culpa  pnestanda  est* 
Quodj  si  rd  communis  nocuity  magis  admittity  culpam 
quoque  venire.^  Again ;  Sodus  pro  sodo  etiam  culp^ 
minime  tenetWy  id  esty  desiduB  atque  negligentuB^ 
Again ;  Si  quis  sodetatem  ad  emendum  coierifUy  ddnde 
res  alterius  dolo  vel  culpd  non  empta  sity  pro  sodo  esse 
actionem  constat.^    But  it  is  added ;  DamnOy  qum  Mfi- 


1  Dig.  Lib.  13,  tit  6, 1.  5,  §  2;  Pothier, Pand. Lib.  Id,  tit 6, n.  12;  Stoiy 
on  AgeBcy,  §  182»  183 ;  Pothier,  Pand.  lib.  17,  tit  8,  b.  27. 

<  Dig.  Lib.  17,  tit  2, 1.  59,  $  1 ;  Id.  L  52,  §  1 ;  Pethier,  Paad.  Lib.  17, 
tit  2,  B.  86;  Domat,  B.  1,  tit  8,  §  4,  art  3, 4, 7, 8. 

'  Dig.  Lib.  17,  tit  2,  L  52,  §  2 ;  Patiiier,  Pand.  Lib.  17,  tit  2,  n.  36. 

4  Dig.  Lib.  17,  tit  2, 1.  52,  §  11 ;  Pothier,  Pand.  lib.  17,  tit  2,  n.  36. 

»  Dig.  Lib.  17,  tit  2, 1.  52,  §  11 ;  Potiiies^  Pand.  Lib.  17,  tit  2,  a.  36. 
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prudentibus  acciduntj  hoc  estj  danrna  faUdia^  socii  nan 
coguntur  priBstare.'^  And  the  general  principle,  which 
runs  through  the  whole  matter,  is  sununed  up  in  the 
following  expressive  words.  Culpa  atUem  non  ad 
exaciissimam  diligentiam  dirigenda  est;  mfficU  etenim, 
takm  diligentiam  commumbus  rebus  adhibere,  qualem 
suis  rebus  adhibere  solet ;  quza^  qui  parum  diligentem 
sibi  socium  adquirit,  de  se  qumri  debet.^  It  would, 
perhaps,  have  been  more  exact  to  say,  that  in  cases 
of  p^nership  the  same  diligence  is  ordinarily  re- 
quired of  each  partner,  as  reasonable  and  prudent 
men  generally  employ  about  the  like  business ;  unless 
the  circumstances  of  the  particular  case  repel  such  a 
conclusion.^ 

§  171.  The  same  doctrine  runs  through  the  whole 
structure  of  the  French  law  on  the  same  subject.^ 
Pothier  even  presses  it  to  a  somewhat  further  extent, 
in  which  he  also  follows  the  Roman  law,  holding, 
that  a  partner  cannot  absolve  himself  from  losses,  oc- 
casioned by  his  fault  and  negligence  in  one  business, 
by  placing,  in  opposition  to  such  claim,  as  a  compen- 
sation, the  profits,  which  he  has'  brought  to  the  part- 
nership by  his  industry  and  diligence  in  other  business 
of  the  firm.  The  reason  he  affirms  to  be,  that  the 
partner,  who  thus  exerts  his  industry  and  diligence, 
does  no  more  than  his  duty  thereto ;  and  therefore  the 
firm  is  not  indebted  to  him  on  that  account.^    Non 


1  Dig.  Lib.  17,  tit  9,  L  59,  $  3;  Pothier,  Pand.  Lib.  17,  tit  3,  n.  96; 
1  Domat,  B.  1,  tit  8,  §  4,  art  3,  4. 

s  Dig.  Lib.  17,  tit  2,  L  72 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  36 ;  1  Do- 
mat, B.  1,  tit  8,  §  4,  art  2, 3,  7, 8. 

3  Story  on  Agency,  §  182  to  185;  Story  on  Bailm.  §  11, 13, 14, 15, 
16 ;  Id.  §  455 ;  Jones  on  Baiim.  p.  98 ;  Pothier,  de  Society  n.  124. 

4  Pothier,  de  Society,  n.  124, 125. 
^  Pothier,  de  Society  tu  125. 
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06  earn  rem  minus  ad  periculum  socii  pertinet^  quod 
negligentid  ejus  periisset^  quod  in  plerisque  aliis  indus- 
irid  ejus  societas  aucta  JuisseU  Et  ideoj  si  socius 
qutBdam  negligenter  in  societcUe  egisset,  in  plerisque 
autem  societatem  auxissei,  nm  compensatur  ctmpendi^ 
um  ^cum  negHgeniid.^  The  doctrine,  thus  stated  ^  al- 
though somewhat  strict  and  austere,  may  perhaps  be 
deemed  salutary  and  convenient,  as  creating  a  deep 
interest  in  partners  to  perform  all  their  duties  with 
fidelity  and  diligence.  It  does  not,  however,  seem  to 
have  been  held  applicable  to  a  series  of  connected 
acts,  all  of  which  form  a  -part  of  the  same  entire  busi- 
ness transaction,  such,  for  example,  as  the  sale  of  a 
cargo  of  goods  by  one  partner,  who  manages  the  whole 
sale,  where,  although  there  may  be  some  negligence, 
as  to  the  sale  of  a  part,  by  which  some  loss  has  been 
incurred,  yet  there  has  been  a  great  profit  upon  other 
parts ;  so  that  the  loss  is  much  more  than  compensated 
for  by  the  extra  rate  of  profits. 

^  172.  The  necessity  of  entire  good  faith,  and 
of  the  absence  of  fraud  on  the  part  of  partners 
towards  each  other,  is  inculcated  by  Cicero  in 
terms  of  deep  import  and  sound  morality.  In 
rebus  minoribus  socium  fallere^  turpissimum  est; 
neque  injurid ;  prapterea  quod  auxilium  sibi  se 
putat  adjunxisse^  qui  cum  cdtero  rem  communicavii. 
Ad  cujus  igitur  Jidem  con  Jugiet,  cum  per  ejus  Jidem 
Ueditur^  cui  se  commiserit?  Atque  ea  sunt  animad- 
vertenda  peccataj  maxtme^  quce  difficiUime  prtBcaventur. 
Tecti  esse  ad  alienos  possumus ;  intimi  multa  apertiora 
videant  necesse  est.    Socium  vero  cavere  qui  possumus  ? 


1  Dig.  Lib.  17,  tit  2,  L  25,  S26;  Pothier,  Pand.  Lib.  17,  tit  2,  o.  29; 
Domat,  B.  1,  tit  8,  §  4,  art  8. 
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Quern  etiam  si  metuimusj  jus  officii  kedim/us.  Reete 
igitur  majores  eunij  qui  socium  fefdlisset^  in  virorum 
banorum  rmmero  non  puiAruni  kaberi  cpartere.^  The 
Roman  Law  has  also  expressed  the  oUigation  of  good 
faith  in  exceedingly  strong  language.  In  societalis 
c(0raciibus  fides  exubereU^  Good  faith  not  *onlj 
requires,  that  every  partner  should  not  make  any  false 
representation  to  his  partners,  but  also  that  he  should 
attain  from  all  concealments,  which  may  be  iiyuri* 
ous  to  the  partnership  business.  If,  therefore,  any 
pSirtner  is  guilty  of  any  such  concealment,  and  de- 
rives a  private  benefit  therefi*om,  he  will  be  com- 
pelled in  equity  to  account  therefor  to  the  partner- 
ship. Upon  the  like  ground,  where  one  partner,  who 
exclusively  superintended  the  accounts  of  the  concenij 
had  agreed  to  purchase  the  share  of  his  copartners 
in  the  business  for  a  sum,  which  he  knew,  from  th^ 
a(!bounts  in  his  possession,  but  which  he  concealed 
from  them,  to  be  for  an  inadequate  consideration,  the 
bargain  was  set  aside  in  equity,  as  a  constructive  fraud ; 
for  he  could  not  in  fairness  deal  with  the  other  part- 
ners for  their  share  of  the  profits  of  the  concern  with- 
out putting  them  in  possession  of  all  the  information, 
which  he  himself  had  with  respect  to  the  state  of  the 
accounts  and  the  value  of  the  concern.^ 

^  173.  One  of  the  most  obvious  duties  and  obli- 
gations of  all  the  partners  is,  strictly  to  conform  them- 
selves to  all  the  stipulations  contained  in  the  partner- 
ship articles;^   and  also  to  keep  within  the  bounds 


1  Cicero,  Pro  Roecio.  Amer.  ch.  11,  cited  by  Puffendorf,  B.  5,  ch.  8,  §  4, 
uid  by  Collyer  on  Partn.  B.  3,  ch.  3,  p.  117, 2d  edit 

3  Cod.  Lib.  4,  tit  37, 1. 3 ;  1  Domat,  B.  1,  tit  8,  §  4,  art  1, 2. 

3  Maddeford  o.  Austwick,  1  Sim.  R.  89. 

4  Coliyer  on  Partn.  B.  2,  ch.  2,  {  2,  p.  131  to  161, 2d  edit 
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and  limitatioDS  of  the  rights,  powers,  authorities,  and 
acts,  belonging  and  appropriate  to  the  due  discharge 
of  the  partnership  trade  or  business.  Of  course  e^eiy 
known  deviation  from,  and  every  excess  in  the  exer* 
cise  of  such  rights,  powers,  authorities,  and  acts, 
which  produce  any  loss  or  injury  to  the  partnershii^, 
are  to  that  extent  to  be  borne  by  the  partner,  who 
causes  or  occasions  the  loss  or  injury,  and  be  is  bound 
to  indemnify  the  other  partners  therefor.*     The  same 


I  The  doctriDC  here  stated  is  sometimes  of  great  practical  importance 
in  the  settlement  of  partnership  accounts.  An  illustration  of  it  occurred 
in  the  case  of  Stoughton  v.  Lynch,  (1  John.  Ch.  R.  467,)  as  to  fQod3, 
which  one  partner  had  withdrawn  from  the  partnership  contrary  to  the 
articles.  On  that  occasion  Mr.  Chancellor  Kent  said ;  *'  The  articles  of 
copartnership  intended  to  preserve,  in  a  state  of  progressive  accumula- 
tion, the  funds  of  the  house ;  and  the  clause,  upon  which  the  qpestion 
before  me  has  arisen,  is  to  be  taken  strictly.  This  is  evidently  tlie  sense 
and  spirit  of  the  agreement  It  is  expressly  stipulated,  that  the  capital 
and  profits  of  the  company  were  to  remain  in  the  house,  and  to  be  em- 
ployed for  the  benefit  of  the  concern,  during  the  partnership,  with 
this  special  exception,  that  such  part  only  was  to  be  withdrawn,  as  might 
be  necessaiy  for  private  expenses.  And  to  show  the  care,  with  which 
the  parties  guarded  the  funds  from  being  diverted  by  either  of  them,  it 
was  further  stipulated,  that  neither  of  them  was  to  do  business  at  New 
York  on  their  private  account,  nor  lend  any  of  the  capital  stock,  or  enter 
into  acceptances ;  bat  each  party  was  to  do  his  best  to  promote  the  ad- 
vantage of  the  company.  After  reading  these  articles,  it  is  impossi- 
ble not  to  view  most  of  the  charges,  which  the  defendant  wishes  to  in- 
clude under  the  special  exception,  as  palpably  inadmissible.  To  con- 
sider plate,  musical  instruments,  carriages  and  horses,  and  the  wholfi 
ftimitnre  of  a  house,  as  coming  within  the  permission  granted  to  the  par- 
ties to  withdraw  the  funds  of  the  house  only  when  necessary  for  private 
expenses,  is,  in  my  judgment,  an  unreasonable  and  extravagant  preten- 
sion. The  object  of  the  decretal  order,  of  last  July,  was,  not  to  exempt 
fiom  interest  all  those  moneys  withdrawn,  that  were  not  supposed  to  be 
employed  in  land  speculations.  I  then  observed,  that,  if  the  funds  so  with- 
drawn had  been  employed  in  trade,  the  party  would  have  had  to  account^ 
not  merely  for  interest,  but  for  the  profits  of  that  trade ;  and  we  find  a^- 
thori^  for  this  in  Brown  t;.  Litton  (1  P.  Wms.  140,)  and  in  Crawshay  v. 
C&llins,  (15  Ves.  218,)  where  the  principle  is  stated,  that  if  one  partner 
trade  alone  on  a  joint  stock,  he  shall  divide  the  profits.    The  least,  Uiat 

Pmln.  24 
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doctrine  is  recognised  by  Pothier,  as  existing  in  the 
French  law ;  ^  and  it  seems,  indeed,  so  clearly  the  result 
of  natural  Justice,  as  to  require  no  particular  exposi- 
tion.^ 

^  174.  But  there  are  many  implied  duties  and  obli- 
gations of  an  equally  impcHTtant,  although  not  perhaps 
always  of  so  obvious,  a  nature.     Thus,  for  example. 


r  could  do,  in  this  case,  was  to  make  him  pay  interest  on  all  moneys 
withdrawn  beyond  the  private  necessity  expressed  in  the  contract.  The 
interest  of  the  parties  as  joint  traders,  the  obvious  policy  and  meaning  of 
the  contract,  and  that  good  faith,  which  is  the  animating  principle  in  all 
mercantile  associations,  unitedly  concur  in  recommending  us  to  view  the 
claims  set  up  by  either  party,  under  the  exception,  with  a  jealous  and 
scrupulous  eye.  Without  such  a  rule  of  construction,  a  partnership, 
like  the  present,  with  all  its  provisions  to  preserve  the  funds  of  the  house 
untouched,  might  soon  languish  under  the  carelessness,  or  dissipation,  or 
discordant  and  rival  views,  of  either  of  the  contracting  parties.  The 
parties,  then,  had  in  view,  that  funds  were  to  be  withdrawn  only  when 
necessary  for  private  expenses;  and  when  at  any  time  withdrawn,  the 
party  must  have  done  it  with  a  view  to  that  necessity.  That  must  have 
been  the  purpose,  for  which  they  were  withdrawn.  The  more  safe  and 
regular  way  would  have  been,  to  have  stated,  in  each  case,  the  object  of 
the  appropriation,  so  that  each  party,  at  the  end  of  every  year,  when  a 
fair  balance  of  the  books,  according  to  the  articles,  was  to  be  made, 
signed,  and  approved,  might  have  known  and  judged  of  the  requisite  ap- 
propriation. But  it  would,  perhaps,  be  too  rigorous  to  require  the  produc* 
tion  of  such  an  original  entry  to  justify  every  such  appropriation ;  and  I 
am  willing  even  to  presume,  that  a  fair  and  reasonable  sum,  drawn  away 
in  each  year,  was  necessary  for  the  private  expenses  of  each  individual 
partner  during  that  year.  Beyond  this  presumption  I  cannot  go.  All  the 
European  expenses  of  the  defendant  are,  therefore,  to  be  laid  out  of  the 
case ;  because,  as  I  understand  from  the  suggestions  of  the  counsel  upon 
the  argument,  there  was  no  concurrent,  or  any  thing  like  cotemporaiy,  ap- 
propriations, or  drafls,  with  any  presumed  reference  to  those  expenses.  I 
am  to  presume,  then,  and  I  do  presume  and  believe,  that  the  defendant 
never  deemed  it  necessary,  at  the  time,  to  recur  to  the  permission  granted 
under  these  articles,  to  meet  and  defray  those  expenses.  The  idea  of  in- 
cluding them  under  this  article  was  an  after-thought,  arising  many  years 
afler  those  expenses  had  been  borne  and  forgotten." 

1  Pothier,  de  Society,  n.  133. 

s  Pothier,  Pand.  Lib.  17,  tit  2,  n.  36 ;  Domat,  B.  1,  tit  8,  §  4,  art  3, 
4,7. 
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it  is  a  violation  of  good  &ith,  for  any  partner,  in  con- 
ducting the  partnership  business,  to  stipulate  clandes- 
tinely with  third  persons  for  any  private  and  selfish 
advantage  and  benefit  to  himself,  exclusive  of  the 
partnership ;  for  all  the  partnership  property  and 
partnership  contracts  should  be  managed  for  the 
equal  benefit  of  all  partners,  according  to  their 
respective  interests  and  shares  therein.^  If,  there- 
fore, any  one  partner  should  so  stipulate  clandes- 
tinely for  any  private  advantage  or  benefit  to  himself, 
to  the  disadvantage,  or  in  fraud  of  his  partners,  he  will 
in  equity  be  compelled  to  divide  such  gains  with 
them.^  The  same  principle  will  apply  to  clandestine 
bargains  for  his  own  private  advantage  and  bene^t, 
made  in  contemplation  of  establishing  a  partnership 
with  other  persons,  and  as  a  premium  for  his  services 
therein.^  So,  if  a  purchase  is  made  on  the  partner- 
ship account  by  one  partner,  who  clandestinely  stip- 
ulates and  receives  any  reward  or  allowance  from  the 
seller,  for  his  own  private  profit,  he  will  be  compelled 
to  share  the  same  with  his  partners.'*  So,  where  one 
partner  obtains  the  renewal  of  a  partnership  lease  se- 
cretiy  in  his  own  name,  he  will  be  held  a  trustee  for 
the  firm  in  the  renewed  lease.^ 


1  Collyer  on  Partn.  B.  S,  ch.  2,  §  ],  p.  117  to  p.  190,  2d  edit ;  3  Kent 
Comm.  Lect  43,  p.  51,  4th  edit 
3  Ibid. ;  Ruaaell  o.  Austwick,  1  Sim.  R.  52. 

3  Fawcett  «.  Whitehouse,  1  Rase.  &  Mylne,  132, 148, 149 ;  Hiekens  v. 
Connpreve,  4  Ross.  R.  562. 

4  Carter  v.  Home,  1  £q.  Cas.  Abridge.  Accoxmt^  A.  pi.  13. 

5  Featheretonhaugh  o.  Fenwick,  17  Ves.  298;  Hitchens  v.  Congreve, 
1  Ross.  &  Mylne,  150,  note  B. ;  S.  C.  4  Russ.  R.  562;  Collyer  on  Partn. 
B.  2,  ch.  2,  §  1,  p.  120,  121,  2d  edit;  Dougherty  v.  Van  Nostrand,  1 
Hoffui.  R.  68,  69,  70.— Lord  Eldon,  in  Featheretonhaugh  v.  Fenwick, 
(17  Ves*  311),  said;  *'It  ie  clear,  that  one  partner  cannot  treat  privately, 
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^  1 75.  The  same  doctrine  is  applied  to  other  anal- 
ogous cases.  In  all  purchases  and  sales,  made  on 
Eocount  of  the  partnership,  every  partner  is  bound 
to  act  expressly   for  the   benefit  ci  the  partnership; 


and  behind  the  backs  of  his  copartners,  for  a  lease  of  the  premises,  where 
the  joint  trade  is  carried  on,  for  his  own  individual  benefit  If  he  does 
so  treat,  and  obtains  a  lease  in  his  own  name,  it  is  a  trast  ftw  the  pairt- 
nenhip  (  and  this  renewal  must  be  held  to  have  been  so  obtained.  Con« 
aider,  what  an  anreasonable  advantage  one  partner  wopld,  npon  a  differ- 
ent principle,  obtain  over  the  rest  In  this  respect,  there  can  be  no 
disttoction,  whether  the  partnership  is  for  a  definite,  or  indefiDite  period. 
If  one  partner  might  so  act  in  the  latter  case,  he  might  equally  in  the 
former.  Supposing  the  lease  and  the  partnerehip  to  have  diflbrent  terms 
of  duration,  he  might,  having  clandestinely  obtained  a  renewal  of  the 
lease»  say  to  the  other  partners,  'The  premises,  on  which  we  carried  oo 
our  trade,  have  become  mine  exclusively ;  and  I  am  entitled  to  demand 
fW>m  you  whatever  terms  I  thinlc  fit,  as  the  condition  for  permitting  you 
to  ctaety  on  the  trade  here.'  Is  it  possible  to  permit  one  partner  to  take 
such  an  advantage?  When  the  application  was  made  for  a  renewal,  no 
notice  of  dissolution  had  been  given ;  nor  had  the  plaintiff  notice  of  any 
intention  of  renewing  the  lease.  It  is  not  true,  as  has  been  representedi 
thttt  the  impediment  to  a  renewal  to  the  partnership  arose  sol^y  fiwm  the 
indisposition  of  Mr.  Wilkinson  to  any  connexion  with  the  plaintiff;  as, 
before  any  objection  had  been  made  on  that  or  any  other  ground,  the 
defendant  goes  with  the  intention,  and  for  the  direct  purpose,  of  obtain- 
ing a  renewal  for  himself  and  his  son  exclusively.  He  makes  the  aj^li* 
cation  to  Murray ;  who  says,  the  proposal  was  for  a  renewal  ibr  the 
benefit  of  the  defendants ;  expressly  excluding  the  plaintiff;  with  whom, 
it  was  represented,  that  Greorge  Fenwick  was  determined  to  have  no 
further  connexion  in  trade;  and  though  it  may  be  true,  that  Wilkinson 
afterwards  said,  he  would  not  have  granted  a  lease  to  the  defendants 
jointly  with  the  plaintiff,  that  declaration  had  become  quite  unneeessaiy, 
by  the  resolution,  previously  expressed  by  the  defendantp  not  to  take  a 
jease  jointly  with  him.  This  clandestine  conduct  was  very  unfair  towards 
the  pbifltiff.  The  defendants  had  not  intimated  to  him,  that  they  would 
not  have  any  further  connexion  with  him,  and  that  they  intended  to 
apply  for  a  leaseon  their  own  account  They  ought  first  to  have  given 
him  notice,  and  to  have  placed  him  on  equal  terms  with  them ;  and  then, 
if  Mr.  Wilkinson  had  thought  proper  to  give  them  the  preference,  the 
case  saight  admit  of  a  different  consideration.  Instead  of  that,  tiiey 
clandestinely  obtained  an  advantage,  which  would  enable  them  to  dis* 
solve  the  partnership  on  terms  very  unfavorable  to  the  plaintiff;  and  they 
evidently  had  that  object  in  view.    If  they  can  hold  this  lease,  and  the 
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and,  therefore,  he  has  no  right,  and  cannot  consistently 
with  his  duty,  voluntarily  place  himself  in  a  situation,  in 
which  his  bias,  as  well  as  his  interest,  is  in  opposition 
to  the  interest  of  the  partnership.  Thus,  if  a  part- 
ner buys  goods  for  the  partnership  account,  and  makes 
the  bargain  by  a  barter  of  his  own  private  goods  on 
his  own  sole  account,  and  charges  the  partnership  with 
the  full  cash  value  and  price  of  the  goods,  as  if  they  were 
bought  for  cash;  it  will  be  a  constructive  fraud  upon 
the  partnership ;  and  he  will  be  compelled  in  equity 
to  account  for  any  private  profit,  so  made  in  the  bar- 
ter.^     The   same    rule    will   apply  to  the  converse 


partnership  stock  is  not  brought  to  sale,  they  are  by  no  means  on  equal 
terms.  The  stock  cannot  be  of  equal  value  to  tlie  plaintiff,  who  was  to 
carry  it  away,  and  seek  some  place,  in  which  to  put  it,  as  to  the  defend- 
ants, who  were  to  continue  it  in  the  place  where  the  trade  was  already 
established ;  and  if  the  stock  was  sold,  the  same  circumstance  would 
give  them  an  advantage  over  other  bidders.  In  effect,  they  would  have 
secured  the  good-will  of  the  trade  to  themselves,  in  exclusion  of  their 
partner.** 

>  Burton  r.  Wookey,  6  Madd.  R.  ^67;  Collyer  on  Partn.  B.  2,  ch,  2, 
§  1,  p.  123, 2d  edit  —  On  this  occasion  Sir  John  Leach  (the  Vice  Chan- 
cellor) said ;  "  It  is  a  maxim  of  the  Courts  of  Equity,  that  a  person,  who 
stands  in  the  relation  of  trust  or  confidence  to  another,  shall  not  be  per- 
mitted, in  pursuit  of  his  private  advantage,  to  place  himself  in  a  situation, 
which  gives  him  a  bias  against  the  doe  discharge  of  that  trust  or  confi- 
dence. The  defendant  here  stood  in  a  relation  of  trust  or  confidence  to- 
wards the  plaintifl^  which  made  it  his  duty  to  purchase  the  lapis  calamina- 
ris  at  the  lowest  possible  price ;  when,  in  the  place  of  purchasing  the  lapis 
calaminaris,  he  obtained  it  by  barter  for  his  own  shop  goods,  he  had  a  bias 
against  a  fkir  discharge  of  his  duty  to  the  plaintiff.  The  more  goods  he 
gave  in  barter  for  the  article  purchased,  the  greater  was  the  profit,  which 
he  derived  from  the  dealing  in  store  goods ;  and  as  this  profit  belonged  to 
him  individuaUy,  and  ss  the  saving  by  a  low  price  of  the  article  purchased 
was  to  be  equally  divided  between  him  and  the  plaintiff,  he  had  plainly  a 
bias  against  the  due  discharge  of  his  trust  or  confidence  towards  the  plain- 
tiffl  I  must,  therefore,  decree  an  account  of  the  profit  made  by  the  de- 
fendant in  his  barter  of  goods,  and  must  declare,  that  the  plaintiff  is  en- 
titled to  an  equal  division  of  that  profit  with  the  defendant"  6  Madd.  R 
967. 

24* 
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case  of  a  sale  of  the  partnership  property  under  the 
like  circumstances ;  ibr  the  general  doctrine  is,  that 
there  is  an  implied  oUigation  between  partners,  that 
they  are  to  use  the  partnership  property  for  the  bene* 
fit  thereof,  and  not  otherwise.' 

§  176*  This  wholesome  principle  o(  Justice  has 
beea  adopted  in  many  other  cases^  where  peculiar  re* 
lattoos  exist  between  the  parties,  by  Courts  of  Equity.' 
Pothier  has  directly  applied  it,  not  only  to  cases  of 
bargains  during  the  partnership,^  but  also  to  a  case, 
where  a  partner  contemplates  a  dissolution  solely  to 
aid  his  own  sinister  and  selfish  purposes.  In  order 
(says  he)  to  enable  a  partner  to  dissolve  a  partnership, 
two  things  must  concur;  (1.)  the  renunciation  of  the 
partnership  must  be  made  in  good  faith ;  (2.)  it 
must  not  be  made  at  an  unreasonable  time  (corUre 
temps)^  Debet  esse  facta  bondjide  et  tempestive.  The 
renundation  is  not  made  in  good  faith,  when  the 
partner  renounces  to  appropriate  to  himself  alone 
the  profits,  which  the  other  partners  proposed  for  the 
partnership,  when  it  was  formed.^  This  is  the  very 
doctrine  inculcated  by  Courts  of  Equity  under  the 
like  circumstances.^  It  is  also  the  doctrine  of  the 
Roman  taw.  Si  societatem  ineamus  ad  aliquam  rem 
emendam ;  deinde  solus  volueris  earn  emere,  ideo- 
que  remmtiaveris  societati,  ut  solus  emeres ;  teneberis 
guanti  interest  mea.    Sed  si  ideo  renuntiaveriSf  quia 


t  Crawshay  v.  Collins,  15  Ves.  218, 227. 

•  1  Story,  Eq.  Jurisp.  §  315,  316,  321 ;  Id.  §  221 ;  2  Story,  Eq.  Jorisp. 
^'1261, 1265 ;  Stougfaton  v.  Lynch,  1  John.  Ch.  R.  470. 

3  Pothier,  de  Society,  n.  59. 

*  Pothier,  de  Society  n.  150. 

^  FeatheiBtonhaugh  v.  Fenwick,  17  Ves.  296. 
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emptio  iibi    disfiiceiai^  non   ieneheris    qiumrns    ego 
emero ;  quia  hie  nulla  fraus  est} 

^177.  UpcHi  similar  grounds  it  is  the  implied  obli^ 
gation  and  duty  of  every  partner,  not  to  engage  in 
any  other  business  or  speculaticm,  which  must  neces* 
sarily  deprive  the  partnership  of  a  portion  of  the 
skill,  industry,  diligence,  or  capital,  which  he  is 
bound  to  employ  therein.^  In  other  words,  he  is 
not  at  liberty  to  deal  on  his  own  private  account 
in  any  matter  or  business,  which  is  obviously  at 
variance  with,  or  adverse  to  the  business  or  inter- 
est of  the  partnership.  The  ol^ect  of  this  prohibi- 
tory rule  is,  to  withdraw  from  each  partner  the 
temptation  to  bestow  more  attention  and  to  exercise 
a  sharper  sagacity  in  respect  to  his  own  purchases, 
and  sales,  and  negotiati(ms,  than  he  does  in  respect  to 
the  concerns  of  the  partnership,  in  the  same  or  in  a 
conflicting  line  of  business.^  It  is,  therefore,  a  rule 
founded  in  the  soundest  policy.  Pothier  lays  down 
the  same  rule,  and  inculcates  it  in  emphatic  language, 
insisting  that  no  partner  has  a  right  to  prefer  his  own 
particular  interest  to  that  of  the  iBrm,  or  to  take 
away  the  profits  of  a  bargain  from  the  firm,  and  ap- 
propriate them  to  his  own  private  advantage.^  Bou- 
lay  Paty  is  equally  expressive  on  the  same  subject ; 
and  he  applies  it,  as  well  to  cases  of  masters  of  ships, 
as  to  partners.^ 


I  Dig.  Lib.  17,  tit  2, 1.  65,  §  4 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  64 ; 
Domat,  B.  1,  tit  8,  §  4,  art  5, 17. 

9  3  Eenty  Comm.  Lect  43,  p.  51,  4th  edit ;  Burton  v.  Wookey,  6  Madd. 
R.367. 

'  3  Kent,  Comm.  Lect  43,  p.  51,  4th  edit 

4.  Pothier.  de  Society,  n.  59, 

*  Bottlay  Patjr,  Droit  Comm.  Tom.  3,  $  19,  p.  94. 
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^  178.  If,  therefore,  one  partner  should  clandestinely 
carry  on  another  trade,  or  the  same  trade,  for  his  own 
private  advantage,  and  in  a  manner  injurious  to  the 
true  interests  of  the  partnership,  or  should  divert  the 
capital  or  fimds  of  the  partnership  to  such  secret  and 
sinister  purposes,  he  will  be  compelled  in  equity  to 
account  for  all  the  profits  made  thereby.^  So,  if  one 
partner  should  purchase  articles  upon  his  own  private 
account  in  some  special  trade  and  business,  in  which 
the  partnership  was  engaged,  and  injuriously  to  the 
partnership,  as  for  example,  by  purchasing  lapis  cola- 
minaris  of  neighboring  miners,  on  his  own  private 
account,  that  being  also  the  business  of  the  partner- 
ship, he  would  be  held  to  account  for  the  profits  made 
thereby.^  Indeed,  Courts  of  Equity  will  go  ferther 
in  cases  of  this  sort,  and  restrain  the  partner  by  in- 
junction fit>m  carrying  on  any  trade  or  business, 
which  is  thus  inconsistent  with  the  rights  and  interests 
of  the  partnership ;  for  (as  has  been  well  remarked) 
the  principles  of  Courts  of  Equity  will  not  permit, 
that  parties,  bound  to  each  other,  by  an  express  or  im- 
plied contract,  to  pomote  an  undertaking  for  the  com- 
mon benefit,  should  any  of  them  engage  in  another 
concern,  which  necessarily  gives  them  a  direct  inter- 
est adverse  to  that  undertaking.^  But  if  there  be  no 
such  necessary  conflict  or  incompatibility  of  interests, 
the  mere  circumstance,  that  the  partner  may  thereby 
be  exposed  to  the  temptation  to  be  dishonest,  or  to 


1  Long  V.  Majestre,  1  John.  Ch.  R.  905 ;  Glassington  v.  Thwaites,  1 
Sim.  &  Stu.  R.  124, 133 ;  3  Kent,  Comm.  Lect  43,  p.  51,  4t]i  edit ;  Bur- 
ton V.  Wookey,  6  Madd.  R.  367 ;  Stoughton  o.  Lynch,  1  John.  Ch.  R.  467, 
470. 

3  Burton  v.  Wookey,  6  Madd.  R.  367. 

3  Glassington  v.  Thwaites,  1  Sim.  &  Sta.  134, 133. 
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abuse  hb  trust,  or  to  betray  his  duty,  has  not  been 
thought  su£Bcient  to  justify  Courts  of  Equity  in  im- 
posing such  restraint  by  injunction.^ 

§  179.  The  principle  and  the  exception  may  readi- 
ly be  illustrated  by  the  case  of  two  rival  morning 
newspapers,  and  two  evening  newspapers.  All  news- 
papers are,  to  some  extent,  rivals ;  and  there  is  also 
necessarily  some  degree  of  rivalry  between  a  morn- 
ing and  an  evening  paper,  especially  in  the  country. 
The  question  may,  therefore,  very  properly  arise  in 
many  cases,  whether  a  person,  engaged  as  a  partner 
in  the  management  of  a  morning  paper,  is  at  liberty 
to  assist  with  his  skill,  labor,  and  property,  the  publi- 
cation of  an  evening  newspaper,  which  may  aflfect 
the  interests  of  the  former.  If  both  papers  are 
published  in  the  same  city,  for  the  like  general  circu- 
lation, it  will  be  difficult  to  escape  the  conclusion, 
that  the  interest  in  the  one  is  adverse  to,  and  in 
conflict  with  that  of  the  other.  But,  if  one  is 
published  in  another  city,  or  one  is  designed  main- 
ly for  city  circulation  and  the  other  exclusively  for 
country  circulation ;  or  the  one  is  a  daily,  and  the 
other  a  weekly  papeis  the  same  conflict  and  adversary 
interests  may  not  arise ;  and  the  nature  and  objects 
of  the  particular  papers,  as  well  as  the  habits  and 
usages  of  the  trade,  may  furnish  material  ingredients 
for  a  distinction  between  the  cases.' 


I  -OlaMiiiirtoii  V.  Thwutes,  i  Sim.  ds  Stn.  194, 193. 

>  GluBingtoD  V.  Thwaitea,  1  Sim.  &  Stu.  124,  131, 133.  —  On  this  oo- 
easion  Sir  John-Leach  (the  Vice  Chancellor)  aaid ;  "AH  newapapen  are 
to  aome  extent  rivals.  The  competition  ia  more  immediate  between  two 
morning  papers  and  two  evening  papers;  but  there  is  necessarily  some 
degree  of  rivalry  between  a  morning  and  an  evening  paper,  especially 
in  the  country.  It  might,  therefore,  have  been  made  a  question,  whether 
it  would  be  a  due  act  of  management  in  the  partnership  concern  of  a 
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^  180.  Cases  of  a  very  delicate  and  embarrassing 
nature  sometimes  arise  in  cases  of  partnership,  where 
one  partner  dies,  and  one  or  all  of  the  survivors  are 
appointed  his  executors,  and  the  partnership  is  con- 


morning  paper,  to  assist  with  its  property  and  its  labor  the  publication  of 
any  other  newspaper,  so  as  to  enable  the  majority  of  the  partneis  in  that 
respect  to  bind  the  minority.  But  the  question  does  not  arise ;  because 
the  plaintiff  himself  is  to  be  considered  as  a  party  to  the  practice,  before 
liis  copartners  became  the  proprietors  of  the  evening  paper;  and  because 
there  is  evidence,  that  the  proprietors  of  other  morning  papers  have 
adopted  the  same  practice  with  respect  to  other  evening  papers,  so  as  to 
form  a  sort  of  usage  in  the  trade  to  this  efiect  And  it  is  to  be  consid- 
ered, that  the  annual  sum,  paid  by  the  evening  paper  for  the  accommoda- 
tion afforded  to  it,  outweighs  the  danger  of  increased  competition.  The 
true  question  here  is,  whether  it  makes  any  difference,  that  the  other 
proprietors  of  the  Herald  have  now  become  the  proprietors  of  the  eve- 
ning paper ;  and  I  think  it  does  not  make  a  material  difference.  It  is 
true,  that  a  considerable  part  of  the  expense  of  a  newspaper  is  occasioned 
by  procuring  information;  and  if  some  of  the  proprietors  of  a  morning 
paper  are  also  the  proprietors  of  an  evening  paper,  they  may  have  a 
stronger  interest  to  promote  the  success  of  the  evening  paper  than  of  the 
morning  paper,  and  a  strong  temptation  to  use  the  information  obtained 
at  the  expense  of  the  morning  paper  for  the  benefit  of  the  evening  paper. 
This  temptation  forms  a  powerful  objection  in  all  cases  to  the  partner  in 
the  concern  of  one  newspaper  being  permitted  to  be  a  partner  in  the 
concern  of  any  other  newspaper.  But  it  is  an  objection  founded  on  the 
principle  of  policy  and  discretion,  against  which  parties  may  protect 
themselves  by  their  contracts ;  and  accordingly,  it  is  a  common  covenant 
in  such  partnership  articles,  that  no  partner  shall  be  the  proprietor  of  any 
other  newspaper.  In  the  present  case,  there  is  actually  a  covenant,  that 
the  proprietors  will  not  be  concerned  in  any  other  morning  paper,  which, 
by  implication,  affords  the  conclusion,  that  it  was  the  intention  of  the 
parties,  that  they  might  engage  in  the  concern  of  any  evening  paper. 
Where  there  is  no  such  covenant  of  restraint,  it  is  clear,  that,  at  law,  a 
partner  in  one  newspaper  may  be  *i  proprietor  in  any  other  newspaper ; 
and  in  this  case,  equity  must  follow  law ;  and  it  cannot  be  intended,  that 
the  parties  meant  to  impose  a  restraint,  which  they  might  have  expressed, 
and  have  not  expressed,  and  where  it  is  plain  their  attention  was  di- 
rected to  the  subject  The  principles  of  courts  of  equity  would  not 
permit,  that  parties,  bound  to  each  other  by  express  or  implied  contract  to 
promote  an  undertaking  for  the  common  benefit,  should  any  of  them 
engage  in  another  concern,  which  necessarily  gave  them  a  direct  interest 
adverse  to  that  undertaking.    But  the  argument  here  is,  not  that  the 
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tinued  as  between  the  survivors.  Under  such  cir- 
cumstancesy  it  may  be  difficult  to  say,  that  there  may 
not  sometimes  arise  conflicting  duties  and  obligations 
in  their  difierent  acts  and  characters,  as  partners  and 
as  executors.  StiU  greater  embarrassments  may 
occur,  where  the  executors  also  sustain  the  char- 
acter of  guardians  of  the  children  of  the  testator,  who 
by  the  articles  have  a  right  upon  arriving  at  their  ma- 
jority to  come  into  the  firm.  It  has  been  well  re- 
marked by  a  learned  writer,  that  it  is  clear,  that 
surviving  partners  so  situated,  have  inconsistent  du- 
ties to  perform.  It  is  true,  that  the  difficulties  of  this 
situation  are  not  so  obvious,  where  the  parties  claim- 
ing under  the  testator  are  all  sui  juris,  as  where  some 
of  them  are  infants.  But  even  in  the  former  case,  the 
surviving  partner  cannot,  without  the  full  knowledge 
and  consent  of  these  parties,  make  his  situation  of  ex- 
ecutor a  means  of  advantage  to  his  copartnership ; 
and  in  the  latter  case,  the  difficulties,  in  the  absence 
of  specific  contract,  seem  to  be  insuperable,  unless 
the  whole  partnership  concern  be  wound  up,  or  re- 
course be  had  to  a  Court  of  Equity.^ 


defendants,  by  becoming  the  proprietors  of  the  evening  paper,  place 
themselves  in  a  situation,  in  which  they  are  necessarily  required  to  betray 
their  duty  to  the  mornbg  paper ;  but  that,  if  their  interest  be  greater  in  the 
evening  paper  than  the  morning  paper,  they  are  exposed  to  a  temptation  to 
be  dishonest  and  to  betray  their  duty  to  the  morning  paper.  If  they  act 
honestly,  it  is  immaterial  to  the  morning  paper,  whether  the  defendants 
are  or  not  the  proprietors  of  the  evening  paper.  And  for  this  reason  it  is, 
that  it  makes  no  difference  in  the  present  case,  that  the  defendants  have 
become  the  proprietors  of  the  evening  paper." 

I  Colly er  on  Partn.  6. 2,  ch.  2,  §  1,  p.  133,  2d  edit ;  Id.  B.  2,  cb.  3,  §  4, 
p.  210, 211.  —  The  case  of  Wedderbum  v.  Wedderburn,  (2  Keen,  R.  722 ; 
S.  C.  4  M.  &  Craig.  R.  41,)  demonstrates  the  truth  of  these  remarks.  In 
that  case  the  accounts  of  successive  partnenhips  and  retirements  of 
partners,  after  the  death  of  the  first  putner,  (the  testator)  were  over- 
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^181.  In  the  next  place,  there  is  an  implied  oUi* 
gation  and  duty  upon  all  the  partners,  as  a  matter  of 
good  faith,  to  which  they  are  mutually  pledged  to 
each  other,  that  the  business  of  the  partnership  shall  be 
conducted  in  such  a  manner,  as  that  each  of  the  part- 
ners may  be  enabled  to  see,  that  it  is  carrying  on  for 
their  mutual  advantage,  and  not  injuriously  to  the 
common  interest^  It  seems,  therefore,  the  proper 
duty  of  each  partner  to  keep  precise  accounts  of  all 
his  own  transactions  for  the  firm,  and  to  have  them 


haaled  in  Equity,  after  a  lapse  of  thirty  years  from  the  testator's  death. 
The  decretal  order  in  that  case  contains  tiie  form  of  the  ptoper  order  to 
he  made  in  such  cases,  and  may  serve  as  a  valuable  precedent  (3  Keen, 
R.  75%  753).  This  case  was  affirmed  upon  the  appeal  by  Lord  Cotten- 
ham,  who  then  used  the  following  language.  *<  I  have  had  many  occa- 
sions to  consider,  and  have  frequently  expreesed  my  sense  of  the  difficul- 
ties, which  the  Court  has  to  encounter  in  administering  equity  according 
to  its  acknowledged  principles  in  cases  of  this  description.  So  many 
decisions  have  established  the  right  of  parties  to  participate  in  the  profiba 
of  trade,  carried  on  under  circumstances  similar  to  the  present,  that  no 
question  can  be  raised  as  to  the  duty  of  the  Court  in  decreeing  such  relief, 
when  a  proper  case  arises  for  it;  but  it  is  obvious,  that  very  great  difficul- 
ties exist  in  enforcing  this  right  Great  expense,  great  delay,  and  great 
hardship  upon  the  defendants  frequently  attend  the  prosecution  of  decree* 
for  this  purpose,  and  the  apparent  benefit  decreed  to  the  plaintiff  is  fre- 
*  quently  much  diminished,  if  not  lost,  in  the  attempt  to  enforce  it  For 
these  reasons  it  appears  to  me,  that  these  are  cases,  in  which,  above  all 
others,  it  is  for  the  interest  of  all  parties  to  settle  the  matters  in  contest 
between  them  by  private  arrangement  and  compromise ;  and  I  earnestly 
recommend  to  the  parties  to  take  this  into  their  serious  consideration.  I 
have  no  doubt  but  that  a  settlement  might  be  effected,  which  would  secure 
to  the  plaintiff  more  than  they  can  possibly  obtain  from  the  most  success- 
ful  prosecution  of  the  decree,  and  which  would,  at  the  same  time,  protect 
the  defendants  against  much  of  the  expense,  inconvenience,  and  hardship, 
to  which  they  must  be  exposed  if  it  be  adversely  prosecuted.  This,  how- 
ever, is  entirely  for  their  private  consideration.  My  duty  is  only  to  dis- 
pose of  the  matters  litigated  upon  this  appeal,  which,  for  the  reasons  I  have 
before  given,  I  now  do  by  dismissing  the  appeal  with  costs.''  4  Mylne  dt 
Craig.  55. 

1  Collyer  on  Partn.  B.  2,  ch.  3,  §  1,  p.  196, 2d  edit ;  Peacock  v.  Pesp 
cock,  16  Ves.  49,  51 ;  3  Chitty  on  Comm.  and  Manof.  ch.  4,  p.  930. 
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always  ready  for  inspection  and  explanation.^  And  if 
one  partner  receives  any  moneys  for  the  partnership, 
he  ought  at  once  to  enter  the  receipt  thereof  in  the 
bok>ks  of  the  firm,  so  that  the  same  may  be  open  to 
the  inspection  of  all  the  partners.^  This,  indeed,  is 
one  of  the  ordinary  stipulations  of  partnership  arti-' 
cles ;  but  it  is  a  mere  affirmance  of  the  general  doc- 
trine of  the  law.'  It  follows  from  these  ccmsidera- 
tions,  that  one  partner  cannot  exclude  another  from  a 
personal  interposition,  and  an  equal  management  in 
the  concerns  of  the  partnership.  The  powers  of  all  are 
in  this  respect  co-ordinate  and  co-extensive,  whether 
the  partnership  be  in  frill  operation,  or  be  subsisting 
only  for  the  purpose  of  winding  up  the  affairs  thereof.* 
There  may  be  exceptions  and  limitations  growing  out 
of  the  particular  articles  or  other  incidents  of  the  part- 
nership, as  where  one  partner  has  sole  authority  to  act 
in  the  management  of  die  concern  ;  or  where  one  part- 
ner is  the  sole  owner  of  the  property,  and  the  other 
partners  are  only  to  share  the  profits.*  The  Ro- 
man law  inculcated  a  similar  doctrine ;  and  if  one 
partner  was  prevented  by  the  others  from  an  equal 
participation  in  any  of  the  partnership  property,  he 
might,  even  during  the  continuance  thereof,  maintain 
an  action  pro  socio.^ 


1  Collyer  on  Partn.  B.  3,  ch.  2,  §  1,  p.  131,  126,  2d  edit;  Id.  B.  2,  eh. 
2,§2,p.l42;  Rowe  v.  Wood,  2  Jac.&  Walk.  553,558;  Ex  parte  Yonge, 
3yes.&B.da 

8  Goodman  v.  Wbitcomb,  1  Jac.  &  Walk.  569, 573. 

3  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  142, 2d  edit. 

4  Collyer  on  Partn.  R  2,  ch.  2,  §  1,  p.  126,  2d  edit ;  Rowe  v.  Wood, 
2  Jac.  &  Walk.  552, 558. 

6  Ibid. 

0  Dig.  Lib.  17,  tits,  L  52,  §  13;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  3a 
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^182.  In  the  ne^t  plac^  as  theie  is  an  imfdied 
abligation  in  every  partner  to  e^tercise  due  diligeno^ 
aad  skill)  ajad  to  devote  bis  service  and  latN>rs  for 
the  promotion  of  the  conunon  benefit  oi  th^  conceiQi 
it  hence  follows,  that  be  must  do  it  witboat  aay  re* 
ward  or  compensation^  unkss,  indeed,  it  be  expressly 
stipulated  for  between  the  partners,  as  it  well  may  be 
under  pecuUaj  circumstances*^  The  reason  is,  that 
02^  partneri  in  taking  care  qf  the  j^int  property,  is  in 
fact  taking  care  of  his  own  interest,  ajad  is.  performing 
bis  own  duties  and  obligationsi  implied  i}^  ^nd  con* 
stituting  a  part  of«  the  considef^iAion  for  the  otbecs 
to  engage  14  the  partnership ;  ^d  the  la^  gever  un- 
dertakes to  measure  and  settle  between  the  partners 
the  relative  value  of  their  various  and  unequal  siervi- 
ces  bestowed  on  tjie  joint  business,  for  th<a  obvious 
reason,  that  it  is  impossible  to  «ee,  how  far  in  the 
original  estimate  of  the  parties^  when  the  connexion 
wcas  formed,  the  relative  experience,  skill,  ability,  or 
even  the  known  character  and  reputation  of  each,  en- 
tiered  as  ingredients  iptp  the  a4justine9t  of  the  texnm 
thereof.^ 

^  1&3,  Nor  i^  good  &ith  alone  required  in  all  part- 
nership acts;  but  also  the  exercise  of  a  sound  and 
reasonable  discretion  by  each  partner,  for  the  mufttisl 
benefit  and  interest  of  the  concern.  It  is,  therefore, 
the  duty  of  each  partner  to  avoid  transgressing  or 
abusing  in  any  way  the  ordinary  privileges  of  a  part- 


^  Thornton  v.  Proptor,  1  Anst  &.  04 ;  Franklin  «»  Rolunaon,  I  iobn. 
Ch.  IL  157, 165;  Bradford  v.  Kimberlej,  3  John,  Ch.  &.  431, 434;  Cald- 
well V.  Lieber,  7  Paige,  R.  483;  Burden  v.  Burdeo,  1  Vob.  &r  Beam.  170} 
Lee  V.  Laahbrook,  8  Dana,  R.  219 ;  Whittle  v.  McFarlane,  1  Kni^Mh  ^ 
313,315^ 

•Ibid. 
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ner  in  the  management  of  the  concern ;  as,  for  example, 
hy  profuse,  or  wanton,  or  unnecessary  expenditures  in 
the  partnership  business,  or  by  rash  and  imprudent 
spectdatiotis,  or  by  negligent  or  extravagant  sacrifices 
of  the  partnership  property.^  Even  vphere  a  right  id 
reserved  to  one  partner  to  assign  his  share  to  another, 
who  shall  thereby  be  entitled  to  admission  as  a  part^ 
)ier,  good  faith  would  seem  to  require,  diat  the  as- 
signment slK>uld  be  to  a  person  of  competent  skill 
and  honesty,  and  not  to  a  mtdvi  insolvent,  or  to  H 
known  profligate;  ibf  this  would  seem  to  be  att 
abuse,  and  not  a  fair  exercise  of  the  right  of  assign- 
ment,^ 

^  184.  Pothier,  in  discussing  the  subject  of  thd 
rights,  duties^  and  obiigatioits  of  partners,  in  respect 
to  each  other,  has  laid  down  a  number  of  general 
mles,  as  guides  and  principles.  First.  That  eadi 
partner  may  use  the  property,  belonging  to  the  part- 


I  CoUyer  on  Partn.  B.  2,  ch.  9,  $  1,  p.  187,  9d  edit 

9  Collyer  on  Partn.  B.  2,  ch.  2,  §  1,  p.  129, 130,  2d  edit ;  2  Bell,  Comm. 
B.  7,  p.  620, 5th  edit  —  In  the  case  of  Jeffreys  v.  Smith,  (3  Russ.  R.  158, 
leS),  Sir  John  Copley  (Master  of  the  Rolls)  seemed  to  think,  thmt  thai 
insolvency  of  the  assignee  constitnted  no  jnst  objection.  On  that  dco»» 
sion  he  said ;  "  It  is  said,  that  the  assignment  was  colorable ;  that  is,  that 
it  was  made  for  the  sake  of  securing  the  addignor  flrom  Aiture  liability. 
Boppofte  he  made  it  with  that  vi^w,  he  had  a  Hght  to  to  protect  bimeelf 
from  future  liaBility.  It  is  alleged,  that  the  assignee  was  not  a  responsible 
person.  Let  it  be  so ;  Guppy,  for  the  purpose  of  securing  himself,  had  a 
right  to  assign  to  a  person  not  responsible.  The  only  ground  of  objection 
would  be,  that,  though  there  was  an  assignment  in  form,  there  was  an  un- 
derstanding between  the  parties,  that  the  assignee  should  be  a  tmstee  for 
the  assignor.  Here  there  is  no  pretence  for  Such  a  supposition.  I  must 
hold,  therefore,  that,  at  all  eve^ts^  the  assigmlient,  eoiipled  with  the  notice, 
freed  Guppy  from  future  liability."  But  ought  not  a  Court  of  Equity  to  in- 
terfere, where  an  assignment  is  made  to  a  notoriously  incompetent  person, 
or  to  one  of  bad  and  dissolute  habits  .^  See  2  Bell,  Comm.  B.  7,  p.  620, 
5th  edit 
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nership,  according  to  its  proper  use  and  destination, 
and  not  otherwise,  reciprocally  allowing  to  his  other 
partners  the  like  use  and  privilege.^  Second.  That 
each  partner  has  a  right  to  compel  the  other  partners 
to  bear  their  share  of  the  expenses,  which  are  neces- 
sary for  the  preservation  of  the  common  property.^ 
Tlurd.  No  partner  has  a  right  to  make  any  material 
change  or  innovation  upon  the  common,  permanent,  or 
jGoLed  property,  or  inheritable  estate  of  tlie  firm,  even 
though  it  may  'be  beneficial  to  the  firm  without  the 
consent  of  his  partners ;  for  this  is  deemed  an  au- 
thority not  delegated  by  the  firm,  and  which  any 
one  may  prohibit  from  being  done.^  Fourth.  No 
partner  can  alienate  or  bind  the  property  of  the  firm, 
except  to  the  extent  of  his  own  interest  therein.^ 
These  rules  may  not  be  unreasonable  in  themselves; 
but  it  cannot  be  affirmed,  that  all  of  them  have  a  just 
foundation  in  our  law.  On  the  contrary,  as  we  have 
seen,  some  of  them  are  repudiated.^  Pothier  after- 
wards adds  some  other  obligations  of  partners  into' 
sese ;  as  for  example,  that  each  partner  is  bound  to 
account  to  the  others  for  aU,  that  he  owes  to  the  firm, 
deducting  what  is  due  to  him  by  the  firm.^  So,  also, 
each  partner  is  bound  to  account  to  the  extent  of  the 
share,  which  he  has  in  the  partnership,  for  whatever  is 
due  to  his  other  partners  by  the  firm,  deducting  what- 
ever those  partners  ow^  to  the   firm.^    These  rules 


1  Pothier,  de  Society  n.  84, 85. 
s  Pothier,  de  Society,  n.  86. 
3  Pothier,  de  Society,  n.  87,  Sa 
^  Pothier,  de  Society,  n.  89. 
^  Ante,  §  95. 

6  Pothier,  de  Society,  n.  108  to  133. 

7  Pothier,  de  Socit^,  n.  106,  n.  126  to  n.  133. 
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96^1x1  little  iDorfe  than  all  Expansion  of  the  principles 
of  the  Ronmn  la#  on  tlie  dame  sulgect.^ 

^186.  This  is  but  a  very  summary  tieW  of  the 
leading  ifights,  duties,  and  obligations  of  partners 
inter  seie^  implied  by  latr ;  and  indeed  a  full  enumer- 
sttion  of  thetej  wWh  reference  to  the  circumstances  of 
6aeh  {mrticular  kind  of  partnership,  would  be  found 
at  once  tediously  minute,  and  of  little  value,  even  if  it 
#ere  practicable.  The  rights,  duties  and  obligations 
iA  partner!*  inter  sese  must  necessarily  be  expanded  or 
festrafined,  to  meet  thie  exigencies  of  their  peculiar 
trade  atnfd  bnsiness;  and  general  rules  can  do  little 
more  than  to  point  out  <he  ordinary  coilrse  in  common 
transactions.  We  shaflt  hate  occasion  hereafter  to 
consider  the  rights,  duties,  and  oHigations,  expressed 
in,  and  arising  cmc^er  articlesf  of  partnership,  and  the 
interpretation  thereof.  But,  in  c6*ckiding  this  part 
of  the  subject  it  may  be  ifemaTked,  that  partners  are 
entitled  inter  sese  to  be  allowed  all  charges,  losses, 
and  expenditures,  which  they  hfave  properly,  or  n6^ 
ccssarily,  or  unaroidably,  incurred  in  transacting  the 
partnership  business.*  On  the  other  hand,  (as  we 
have  seen,')  no  partner  is  entitled,  unless  under  some 
Special  agreement,  to  any  compensation,  commission-, 
or  reward,  for  his  skill,  labor,  or  services,  while  em- 
ployed in  the   partnership  business.*    The   nature  of 


1  Pothier,  Pand.  Lib.  17,  tit.  2,  n.  26  to  n.  29 ;  Id.n.  33;  [d.iLda  See 

aleo  1  Domat,  B.  8,  tit  6,  §  4,  art  7,  art  10  to  art  Id 

9  See  Domat,  B.  1,  tit  8,  §  4,  art  11, 12;  Thornton  v.  Proctor,  1  Anst 
94; 

3  Ante,  §  183; 

4  Collyer  on  Partn.  B.  2,  ch.  2,  $  1,  p.  130*;  Id.  §  2,  p.  142, 151, 2d  edit ; 
Franklin  v.  Robinson,  1  John.  Ch.  R.  157,  165 ;  WhitUe  v.  McFarlane, 
1  Knapp,  Pr.  C.  R.  312 ;  Doagfaerty  v.  Van  Noetrand,  1:  HofBn.  R.  68 
Borden  v.  Borden,  1  Vee.  &  Beam.  170;  ante,  §  183. 

26* 


294  PARTNERSHIP*  [CH.  IX. 

the  contract  impljdng,  that  each  partner  shall  gratui- 
tously give  and  exert  all  his  skill,  labor  and  services, 
so  far  as  they  may  be  properly  required  for  the  due 
accomplishment  and  success  of  the  partnership  ope- 
ration.^ If  any  allowance  is  intended  to  be  made 
for  extra  services  or  labor,  it  is  a  fit  matter  to  be  ad- 
justed in  the  articles,  under  which  the  partnership  is 
formed. 

^  186.  John  Yoet  lays  down  the  like  doctrine  in  ex- 
pressive terms,  admitting  at  the  same  time,  that  by 
custom  or  special  agreement,  a  compensatiom  may  be 
allowed  to  one  or  more  partners  for  extraordinary 
labor,  skill,  or  services.  <<  Salarium  seu  hanararium 
quod  (Utinetj  licet  rariar  ejus  in  societate^  quam  quidem 
in  mandatOj  usus  sity  dum  partes  lucri  singulis  obveni- 
entes  sufficient  opera  pretium  sunt.  Nihil  tamen  impedit, 
quo  minus  uni  socioj  negotia  sodetatis  forte  potissimum 
aut  unice  tractanti  ac  promoventi^  cum  ad  illam  operam 
supra  oBteros  preestandam  ex  conventiane  non  teneretur^ 
vel  ah  initio  salarium  aliquod  assigneturj  vel  postea 
viri  boni  arbitratu  adjudicetur,  idque  extraordinarid 
potius  magistratus  cognitione^  quam  ordinarid  pro  socio 
actions  intentaidj  argumento  eorum  qute  de  salario  in 
mandato  interveniente  dicta  sunt.  Quod  et  nunibus 
hodiemis  conveniens  esse,  patet  ex  responso  Juriscorir 
sultorum  et  Tnercatorum  inter  Responsa  Jurisconsulto- 
rum  HollanduB.^^  *  The  same  doctrine  may  be  traced 
back  to  the  Roman  law.^ 


1  Ante,  §  183;  Franklin  v.  Robinson,  1  John.  Cli.  R.  157,  165;  Whit- 
tle 0.  McFarlane,  1  Knapp,  R.  3t2 ;  Bradford  v.  E^imberley,  3  John.  Cfa. 
R.  433 ;  Dougherty  v.  Van  Noetrand,  1  Hofim.  R.  68 ;  Burden  v.  Burden, 
1  Yes.  &  Beam.  R.  170. 

2  Voet,  ad  Pand.  Lib.  17,  tit  2,  §  19,  Tom.  1,  p.  757. 

3  Domat,  R  1,  tit  8,  §  4,  art  11, 12. 


CH.  X,]  CONSTRUCTION   OF   ARTICLES.  295 


CHAPTER  X. 

RIGHTS,   DUTIES,   AND   OBLIGATIONS    OF   PARTNERS 
UNDER   THE   ARTICLES    THEREOF. 

^  187.  Hitherto  we  have  been  mainly  consider- 
ing the  rights,  duties,  and  obligations  of  partners 
inter  sescj  implied  by  law.  But,  as  written  articles 
often  exist  relative  to  the  formation,  management, 
rights,  duties,  and  obligations  of  the  particular  part* 
nership,  it  may  not  be  without  use  to  bring  together 
some  of  the  more  important  stipulations  and  arrange- 
ments usually  contained  in  those  articles,  and  to  ascer- 
tain what,  in  point  of  law,  is  the  true  interpretation, 
application,  and  objects  thereof;  and,  incidentally, 
how  far  they  are  capable  of  being  enforced,  either  in 
Courts  of  law  or  in  Courts  of  Equity.^ 

^  188.  At  the  threshold  of  these  inquiries  we  are 
met  with  the  question,  whether  Courts  of  Equity, 
(for  it  is  clear,  that  Courts  of  Common  Law  have  no 
jurisdiction,  except  to  give  damages,)  are  competent 
to  decree  the  specific  performance  of  a  preliminary 
agreement  to  enter  into  a  partnership ;  and  if  so,  under 
what  circumstances  a  specific  performance  jvill  be 
decreed.  In  respect  to  this  matter  it  may  be  at  once 
perceived,  how  fiill  of   delicacy,  difficulty,  and   em- 


1  I  have  availed  myself  throughout  this  whole  chapter  mainly  of  the 
materials  contained  in  Mr.  Collyer's  able  work  on  Partnership,  B.  3,  ch.  2, 
§2,  p.  131  to  p.  162,  2d  edit.  Mr.  Bell  has  also  devoted  a  considerable 
space  to  the  examination  of  the  same  subject,  which  will  well  reward  the 
attentive  examination  of  the  learned  reader.  2  Bell,  Comm.  R  7,  ch.  2, 
§  4,  p.  645  to  p.  648,  5th  edit 


986  ^ARtNfilt&IIIF*  [CBi  1. 

barrassment,  every  attempt  to  enforce  a  preliminary 
contract  of  this  sort  must  be.  The  success  of  every 
partnership  is  usually  so  essentially  dependent  upon 
the  hearty  cooperation  and  exertions  of  all  the  part- 
ners for  the  connnon  good ;  and  reluctanftce,  and  dis- 
content, and  resistance  are  so  incompatiMe  with  such 
success ;  that  at  first  it  would  seem,  that  no  Court  of 
Equity  ought  to  exeit  toy  sudh  antbority  to  compel 
an  observance  of  a  mere  treaty  fo  foftm  a  partnei^-^ 
ship.  But,  on  the  other  hand,  there  may  be  serious 
evik,  resulting  from  a  total  refusal  to  interfere^  in  aB 
cases  0^  this  sort  under  any  circumstances;  for  tme 
of  more  of  the  partners  may  have  mcnrred  responsi^ 
biKties  on  account  of  the  intended  firm,  or  prelimina^ 
ry  steps  for  the  business  of  the  intendecf  partnership 
may  have-  been  taken,  and  acts  d(Hie,  pirtting  the 
same  into  an  inchoate  and  imperfect  operation,  upon 
the  fill!  faith  and  confidence  of  the  punctilious  disH 
charge  of  duties  by  the  other  side,  so  that  it  may  work  a 
most  serious,  if  not  an  irreparaUe  mischief  and  injury, 
not  to  enforce  the  specific  performance  of  the  contract, 
so  as  to  bind  all  parties  to  the  a)cts  so  done,  and  to  tho 
responsibilities  so  incurred. 

•§  189.  Courts  of  Equity  have  upon  this  subject 
adopted  an  intermediate  ground';  white,  on  the  one 
hand,  they  vnll  not  ordinarily  entertain  biDs  for  a  spe- 
cific performance  of  such  a  preliminary  contract; 
they  will,  bn  the  other  hand,  under  special  and  peculiaif 
circumstances,  in  order  to  suppress  frauds,  or  manifest- 
ly mischievous  consequences,  compel  such  a  perfcMtn- 
ance*^     One  of  the  cases,  in  which  Courts  of  Equity 


I  Buxton  V.  Lister,  3  Atk.  383,  385 ;  Hibbert  v.  ITibbert,  cited  CoWyer 
on  Partn.  B.  12,  ch.  2,  §  2,  p.  132, 133,  2d  edit. ;  Watson  on  Partn.  ch.  1, 
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will  not  ordinarily  interfere,  is,  where  the  partnership 
'  is  to  continue  during  the  mere  pleasure  of  the  par^ 
ties ;  for  in  such  a  case  it  seems  utterly  nugatory  to 
decree  a  partnership,  which  may  be  immediately 
dissolved  at  the  will  of  the  dissatisfied  party .^  On 
the  other  hand,  where  the  partnership  has  informally 
gone  into  operation,  or  it  is  for  a  specific  term  of 
time.   Courts  of  Equity  have   not  unfrequently  de^ 


p.  60, 2d  edit;  AnoiL^  Yes.  R. 629, 690 ;  Gowon  Parto«  ch.2,  §  4,  p.  109, 
110,  3d  edit;  1  Story  on  Eq.  Jarisp.  §  666,  and  note;  CoUyer  on  Partn. 
B.  2,  ch.  2,  §  2,  p.  131, 132, 133,  2d  edit  —  Lord  Hardwicke,  in  Buxton  v. 
litter,  (3  Atk.  R.  385,)  arguendo,  said ;  *^  Suppose  two  partners  should  enter 
into  an  agrreement  by  soch  a  memorandum  as  is  in  the  present  case,  to 
cany  on  a  trade  toother,  and  that  it  should  be  specified  in  the  memo- 
nndum,  that  articles  should  be  drawn  pursuant  to  it,  and  before  they  are 
drawn,  one  of  the  parties  flies  off;  I  should  be  of  opinion,  upon  a  bill 
brought  by  the  other  in  this  court,  for  a  specific  performance,  that,  not- 
withstanding it  is  in  relation  to  a  chattel  interest,  yet  a  specific  perform- 
ance ought  to  be  decreed." 

1  Hercy  v.  Biich,  9  Ves.  357,  359;  1  Madd.  Ch.  Pract  411,  note  (z); 
Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  133, 134, 135, 2d  edit ;  Van  Sandan 
9.  Moore,  1  Russ.  R.  441,  463.  But  see  Gow  on  Partn.  ch.  2,  §  4,  p. 
110,111,3d  edit — Mr.  Swanston,  in  his  learned  note  to  Crawshayv. 
Maule,  (1  Swanst  R.'  513,)  has  remarked.  "  It  seems  clear,  that,  in  gen- 
eral, the  Court  of  Chancery  will  compel  specific  performance  of  an 
agreement  for  a  partnership  (Buxton  v.  Lister,  3  Atk.  385 ;  Anon.  2  Ves. 
629);  but  Lord  Eldon  is  represented  to  have  held,  that  this  doctrine  is 
not  applicable  to  partnerships,  which  may  be  immediately  dissolved. 
Hercy  v.  Birch,  9  Ves.  360.  See  Maddock's  Princip.  &  Pract  vol.  1,  p. 
4)17  3d  odit  This  distinction,  however,  must  be  received,  it  is  pre- 
sumed, not  without  qualification.  In  many  such  cases,  though  the  part- 
nership could  be  immediately  dissolved,  the  performance  of  the  agree- 
ment (like  the  execution  of  a  lease  after  the  expiration  of  the  term,  see 
Nesbitt  V.  Meyer,  1  Swanst  R.  p.  226,)  might  be  important,  as  investing  the 
party  with  the  legal  rights,  for  which  he  contracted."  We  have  already 
seen,  (ante,  §  182,)  that,  although  in  ordinaiy  partnerships  the  Roman  law 
only  gave  the  action  pro  socio  after  a  dissolution  of  the  partnership ;  yet 
in  certain  peculiar  partnerships  for  collection  of  the  public  revenue, 
(Causd  Vectigalium,)  the  action  pro  socio  for  an  account  lay  during  the 
continuance  of  the  partnership.  Pothier,  Pand.  Lib.  17,  tit  2,  n.  33 ;  Dig. 
Lib.  17,  tit  2,  L  65,  §  15. 
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creed  a  specific  perfctfrnafice^  with  the  view  of  ifiven^ 
ing  the  parties  fully  with  all  their  legal  rights.^ 

^  190.  Passing  from  these  preliminary  considera^ 
tions,  let  us,  in  the  next  j^ace,  attend  to  some  of  the 
more  important  stipulatimis  usually  contained  in  ar*^ 
tides  of  partnership.  And  here  it  is  to  be  observed^ 
that  the  same  rules  of  construction  apply,  as  in  otdi^ 
nary  cases ;  that  is  to  say,  to  ascertain,  What  is  thA 
real  intention  of  the  parties  in  particular  stipulations ; 
and,  when  ascertained,  to  carry  it  into  effect,  limiting 
any  general  language,  incautiously  used^  to  the  par-- 
ticulat  purposes  and  objects  and  transactions  specified.* 
On  the  other  hand,  general  language,  and  especially 
such  as  relates  to  the  nature  and  extent  of  covenants^ 
may  frequently  be  applied,  and  deemed  to  run  through 
the  whole  body  of  the  articles.  Thus,  for  example,  the 
words  of  covenant,  which  usually  occur  at  the  com^ 
mencement,  or  introductory  part  of  the  articles,  usu- 
ally declare  the  covenant  to  be  joint  and  several ;  and 
words  of  covenant  in  the  succeeding  stipulations 
of  the  instrument  are  on  that  account  usually  con- 
strued, although  not  so  expressed,  to  be  also  intended 
to  be  joint  and  several.^ 

§  191.  It  is  not,  however,  less  important,  in  order 
to  arrive  at  correct  results,  to  take  into  consideration 
other  matters*  Thus,  although  the  articles  of  part- 
nership, so  far  as  they  regulate  the  rights,  duties,  ob- 
i^ations,  and  interests  of  the  parlies  thereto,  in  certain 


1  Colljer  on  Partn.  B.  S,  ch.  2,  §  3,  p.  135,  3d  edit ;  Gow  on  Partn. 
ch.  2,  §4)  P- 109, 110,  dd  edit 

*Xk)llyer  on  Partn.  R  3,  ch.  2,  p.  137;  1  Fonbl.  Eq.  B.  1,  ch.  6,  §  llS, 
thd  note  (1);  Gainsborough  v.  Stark,  Barnard,  Ch.  R.  312. 

3  Collyer  on  Partn.  6.  2,  ch.  2,  §  2,  p.  139, 2d  edit;  Id.  S.  2,  ch.  3,  §  1^ 
p.  169. 
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m^eciS^  caaes;  j^t  thej  leave  iii  iuU  force  all  the 
Qth^  rights,  duties,  pbtig^tioos,  wA  interests,  implied 
hy  }&w%  so  &r  as  thejF  are  apt  superseded,  controUeds 
cfuaUfieA,  oi:  limited  by  those  articles*^  la  the  next 
place,  in  all  cases  of  doubtful  interpretation,  the  ^c-r 
tual  instruction,  adopted  by  th^  partners  in  their 
partnership  transactioBSft  will  be,  and  indeed  ought  to 
}m^  adopted)  as  liie  true,  legitimate,  ao4  aj^ropriate 
interpretation  iiatended  by  themselves..^ 

^  192.  Iq  the  ^ext  place,  partnership  articles  in  the 
view  of  Courts  of  Equity,  whatever  may  be  the  rule  at 
law,  are  liable  to  be  controlled,  superseded,  qualified, 
or  waived  by  the  acts  and  transactions  of  the  partner- 
ship, in  the  course  of  the  business  thereof,  wherever 
the  assent  of  all  the  partners  thereto  may  be  fairly  in- 
ferred, and  however  positive,  or  stringent  those  provis- 
ions may  be.  In  short,  in  many  cases  of  this  kind,  look- 
ing to  the  course  of  conduct  of  the  partners,  and  the 
special  circumstances  of  their  busbess,  or  to  their  gen- 
eral acquiescence,  or  their  positive  acts,  we  may  often 
have  the  most  satisfactory  evidence,  that  the  partner- 
ship articles  have  been  laid  aside,  either  pro  tantOj  or 
in  whole,  and  that  new  articles  and  arrangements  have 
been  entered  into  in  their  stead.'    Hence,  it  has  been 


1  CoUytf  OB  PartB.  B»  *^  cb.  2,  §  3,  p.  138, 139 ;  Crawabay  v.  Collins, 
15  Vea.  326;  Jackaon  v.  Sedgwick,  1  Swajist  469;  Pettit  «•  Janeaoo,  6 
Madd.  E.  146. 

8  Collycv  oa  Pano.  6.3,cb.2»$2»p.l39,2d  edit;  Geddea  v.  Wtil- 
laee^  1)  Bligh,  a.  S70, 271, 297, 39a  • 

9  Geddes  v.  Wallace,  2  Biigb,  R.  271, 297,  296 ;  Jackson  «l  Sedgwick, 
1  Swanst  R.  460,  469;  Const  v.  Harris,  Turn.  &  Rusa.  R.  496,  523; 
Qow  on  Partn.  ch.  1,  §  1,  p*  9, 10, 3d  edit  —  In  Const  v.  Harris,  (Turn. 
&,  RusB.  R.  523,)  Lord  ESdon  said ;  ^  In  ordinary  partnerships  nothing  is 
more  clear  than  this,  that  although  partners  enter  into  a  written  agree- 
ment, stating  the  terms,  upon  which  the  joint  concern  is  to  be  carried 
on,  yet,  if  there  be  a  long  coarse  of  dealing,  or  a  course  of  dealing,  not 
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judicially  declared,  that,  in  Courts  of  Equity,  articles  of 
partnership,  containing  clauses,  which  have  not  been 
acted  upon  by  the  parties,  are  read,  as  if  those 
clauses  were  expunged,  or  were  not  inserted  there- 
in-i 

^  193.  In  respect  to  the  nature,  and  extent,  and 
kind  of  business  of  the  partnership,  as  stated  in  the 
articles.  Courts  of  Equity  construe  the  articles  strict- 
ly, and  do  not  permit  the  business  to  be  extended  by 
any  of  the  partners,  without  the  consent  of  all  of  them. 


long,  but  still  BO  long,  as  to  demonstrate,  that  they  have  all  agreed  to 
change  the  terms  of  the  original  written  agreement,  they  may  be  held  to 
have  changed  those  terms  by  conduct  For  instance,  if,  in  a  common 
partnership,  the  parties  agree,  that  no  one  of  them  shall  draw  or  accept 
a  bill  of  exchange  in  his  own  name,  without  the  concurrence  of  all  the 
others ;  yet,  if  they  afterwards  slide  into  a  habit  of  permitting  one  of  them 
to  draw  or  accept  bills,  without  the  concurrence  of  the  others,  this  court 
will  hold,  that  they  have  varied  the  terms  of  the  original  agreement  in 
that  respect  So,  in  this  case,  if  it  can  be  shown,  that  in  the  administra- 
tion of  this  property,  the  proprietors  in  general,  after  1812,  pursued  a 
different  course  from  that  provided  for  by  the  deed  of  March,  1612,  they 
must  be  taken  to  have  altered  the  agreement,  and  to  have  substituted 
the  terms,  to  which,  in  their  conduct,  they  have  adhered,  instead  of  the 
terms  contained  in  the  original  agreement.  And,  with  respect  to  the  pre- 
sent plaintiff,  there  can  be  no  doubt,  that  if,  after  the  deed  of  1812  was 
executed,  his  testatrix  gave  in  to  a  course  of  administration  of  the  prop- 
erty, different  from  the  course  provided  for  by  the  deed ;  if  her  acts,  or 
the  acts  of  others  with  her  consent,  af^rded  euch  evidence  of  departure 
from  the  terms  of  the  written  agreement,  as  to  amount  to  the  substitution 
of  a  new  agreement,  though  evidenced  only  by  parol,  instead  of  the 
written  agreement ;  he,  claiming  under  her,  must  be  bound  by  her  acts, 
and  cannot  be  at  liberty  to  revert  back  from  those  acts,  establishing  a 
new  agreement,  to  call  into  operation  again  the  old  agreement,  and  to 
insist,  that  tHt  non-execution  of  the  old  agreement  is,  in  such  circumstan- 
ces, a  breach  of  trust  So,  again,  it  i?  a  principle  of  this  court  with 
'  respect  to  partnership  concerns,  that  a  partner,  who  complains,  that  the 
other  partners  do  not  do  their  duty  towards  him,  must  be  ready  at  all 
times,  and  offer  himself,  to  do  his  duty  towards  them." 

1  Jackson  v.  Sedgwick,  1  Swanst  R.  460,  469 ;  Collyer  on  Partn.  E  3 
ch.  2,  §  2,  p.  139, 2d  edit 


eft.  i.]i  CONSTRUCTION    OP   ARTICLES.  301 

either  express  or  implied,  to  any  other  business  or 
branch  of  business,  df  a  different  nature,  extent,  or 
kind ;  and  if  it  is  attempted,  they  will  interpose  by  way 
of  injunction  to  restrain  the  offending  parties.^ 

^  194.  In  the  next  place,  as  to  the  commencement 
of  the  partnership.  If  no  other  time  is  fixed  by  the 
articles,  the  commencement  wUl  take  place  from  the 
date  and  execution  of  the  instrument.^  And  this 
rule  is  so  inflexible  at  law,  that  parol  evidence  has 
been  deemed  inadmissible  to  control  this  intendment, 
although  the  partnership  would  thus  be  rendered  ille- 
gal, at  least,  if  thereby  the  true  construction  of  the 
words  of  the  instrument  would  be  varied.^  This  is 
certainly  pressing  the  law  of  implied  construction  to 
a  great,. but  perhaps  not  to  an  undue  extent.  It 
would  not  probably  be  acted  upon  by  Coiirts  of  Equi- 
ty, unless  the  parol  evidence  was  repugnant  to  the 
terms  of  the  written  contract,  as,  for  example,  by. 
making  the  agreement  conditional,  when  upon  its 
face  it  was  absolute ;  and  not  merely  a  supplement 
thereto. 

^  196.  In  the  next  place,  as  to  the  duration  of 
the  partnership.  Although  the  partnership  be  fixed 
to  a   particular   term   or   period   of  time,   yet   it  is 


1  Natuscb  V.  Irvingy  Gow  on  PartxL  Appz.  398,  407,  3d  edit ;  Id.  p. 
Ill,  112. 

^  CoUyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  140, 2d  edit 

3  Williaxus  v.  Jones,  5  Bam.  &  Cresw.  108. — Perhaps  this  case  re- 
quires a  more  full  exposition.  The  ground,  upon  which  the  learned 
Judges  put  it,  was,  that  the  evidence  made  the  instrument  conditional, 
instead  of  being,  as  it  was  in  terms,  absolute.  But,  suppose  the  instrument 
had  been  signed  on  the  first  day  of  January,  and  it  was  agreed  between 
the  parties  by  parol,  that  it  should  commence  on  the  first  day  of  the  ensu- 
ing Februaiy,  would  the  like  objection  have  applied? 

Partn.  26 
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always  understood,  as  an  implied  amdition  or 
reservation,  (unless  the  contrary  is  expressly  stip- 
ulated,) that  it  is  dissolved  by  the  death  of  either 
of  the  partners,  at  any  time  within  that  period.' 
This  doctrine  seems  an  exception  to  the  ordinary 
rules  of  the  common  law  in  the  interpretation  of  con- 
tracts ;  and  it  has  sometimes  been  comjdained  of  as 
unreasonable.  But  it  seems  founded  in  very  equita- 
ble principles,  and  is  a  natural  result  of  the  peculiar 
objects  of  the  contract.^  Every  partnership  is  found- 
ed upon  a  Delectus  PersofUBy  which  implies  confidence 
and  knowledge  of  the  personal  character  and  skill 
and  ability  of  the  other  associates ;  and  their  personal 
co-operation,  advice,  and  aid,  in  all  the  transactions 
thereof.  The  death  of  any  one  partner  necessarily 
puts  an  end  to  all  such  co-operation,  advice,  and  skill. 


1  Cdlyer  on  Partn.  B.  1,  ch.  3,  §  2,  p.  73, 74,  3d  edit ;  Id.  B.  2,  cb.  2, 
§  Q,  p.  140;  Crawford  o.  Hamilton,  3  Madd.  R.  354;  Scholefield  v.  Eich- 
elber^r,  7  Peters,  R.  594;  Vulliamy  v.  Noble,  3  Meriv.  R.  614;  Gow 
on  Partn.  cb.  5,  §  1,  p.  319, 330,  3d  edit;  Grratz  v*  Bayard,  11  Serg.  &, 
R.41. 

9  In  Crawahay  v.  Maule,  (1  Swanat  R.  509,)  Lord  Eldon  aaid ;  "  Tbe 
doctrine,  that  death  or  notice  ends  a  partnership,  has  been  called  onrea- 
Bonable.  It  is  not  neceesaiy  to  examine  that  opinion ;  but  much  remains 
to  be  considered  before  it  can  be  approved.  If  men  will  enter  into  a 
partnership,  as  into  a  marriage,  for  better  and  worse,  they  must  abide  by 
it;  but  if  they  enter  into  it  without  saying,  how  long  it  shall  endure,  they 
are  understood  to  take  that  course  in  the  expectation,  that  circumstances 
may  arise,  in  which  a  dissolution  will  be  the  only  means  of  saving  them 
from  ruin ;  and  considering  what  persons  death  might  introduce  into  the 
partnership,  unless  it  worics  a  dissolution,  there  is  strong  reason  for  say- 
ing, that  such  should  be  its  effect  Is  the  surviving  partner  to  receive 
into  the  partnership,  at  all  hazards,  the  executor  or  administrator  of  the 
deceased,  his  next  of  kin,  or  possibly  a  creditor  taking  administration,  or 
whoever  claims  by  representation,  or  assignment  frcmi  his  representa- 
tive?* 
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If,  therefore,  the  partnership  were  not,  whatever 
might  be  the  stipulated  terms  for  its  continuance, 
put  an  end  to  by  the  death  of  any  one  partner,  one 
of  two  things  must  follow;  either  that  the  whole 
business  of  the  partnership  must  be  carried  on  by 
the  surviving  partners  exclusively,  at  the  hazard  of 
the  estate  and  interests  of  the  deceased  partner;  or 
else  that  the  personal  representative  of  the  deceased, 
toties  qtwtieSj  who  may  be  a  mere  stranger,  or  even  a 
woman,  wholly  unfit  for  and  unacquainted  with  the 
business,  must  be  admitted  into  the  management. 
We  see  at  once,  that  either  alternative  may  be  highly 
inconvenient  or  injurious  to  the  rights,  interests,  and 
objects  of  the  original  concern.^  The  law,  therefore, 
will  not  force  it  upon  the  parties  ;  but  it  presumes,  in 
the  absence  of  all  contrary  stipulations,  that,  by  a 
tacit  consent,  death  is  to  dissolve  the  partnership^ 
because  it  dissolves  the  power  of  a  personal  choice, 
confidence,  and  management  of  the  concern.* 

^  196.  The  Roman  law  adopted  this  doctrine  in 
its  fullest  extent,  and  did  not  (as  we  have  seen) 
even  permit  the  parties  by  their  private  stipulations 
to  agree,  that  upon  the  death  of  a  partner,  his  heir 
should  be  admitted  into  the  partnership,  for  the  rea- 
sons before  suggested.  Sclvitur  adhuc  societas  etiam 
marie  sodi ;  quia  qui  sodeUUem  contrcAit,  certain  per- 
sonam sihi  eligit.  Sed  etj  si  consensus  jdurium  socie- 
tas  contracia  sit^  morte  unius  sodi  solviturj  etsi  jdures 


1  See  Pearce  v.  Chamberlain,  2  Ves.  33,  34 ;  Pothier,  de  Societ^^  o. 
144,145;  Domat,B.l,tit8,  §4,art.l4;  Id.  B.  1,  tit  8,  §  2,  art  3,  4. 

9  Gov  on  Partn.  cL  5,  §  1,  p.  218,  219, 220,  3d  edit ;  Mr.  Swanston's 
note  to  Crawshay  o.  Maule,  1  Swanst  R.  509,  note  (a). 


304  PARTNE^SBIF.  [(»•  X» 

supersifU ;  nisi  in  coeundd  societate  aliter  canvenerit:^ 
This  last  qualification,  as  we  shall  presently  see,  applied 
only  to  the  continuance  of  the  partnen^p  by  the 
survivors.^  Nemo  potest  societatem  haredi  suo  sic  parr 
ere^  ut  ipse  hceres  socius  sit.^  Idem  respondiiy  soder 
tatem  non  posse  ultra  mortem  porrigi ;  et  idea  nee  liberr 
totem  de  supremis  judidis  constringere  quis  potent ^  vel 
cognatum  vlteriorem  pro  muneribus  inferre.^  Again ; 
AdeOj  morte  socii  solvitur  societasj  ut  nee  ah  initio  par 
cisd  possimuSy  ut  hceres  etiam  succedat  societati.^  Sor 
detas  quern  admodum  ad  hceredes  sodi  non  transit^  iia 
nee  ad  adrogatorem ;  Ne  alioipiin  invitus  quis  sodus 
effidaiury  cui  non  vtUt.^  The  law  of  England,  as 
well  as  that  of  France,  (as  we  have  seen,)  is  contra- 
ry in  this  respect  to  the  Roman  law ;  and  *  permits  the 
parties,  by  e:spress  stipulation,  to  jNrovide  for  th^ 
continuance  of  the  partnership  after  the  death  of  one 
partner,  and  for  the  admission  thereto  of  his  heir, 
or  other  representative  J 

^  197.  But,  suppose  the  original  term  of  the  partner- 
ship should  expire  by  the  mere  effluxion  of  time,  and 
still  the  partnership  should  (as  indeed  not  imfrequent- 
ly  happens)  continue  to  be  carried  on  by  the  same 


1  Inst  Lib.  3,  tit  26,  §  5. 

9  Domat,  B.  1,  tit  8,  §  5,  art  14, 15. 

»  Dig.  Lib.  17.  tit  2, 1.  35. 

4  Dig.  Lib.  17,  tit  2, 1. 52,  §  9. 

5  Dig.  Lib.  17,  tit  2, 1.59. 

6  Dig.  Lib.  17,  tit  2, 1. 65,  §  11 ;  Dig.  Lib.  3,  tit  2, 1. 6,  §  d 

7  Ante,  §  5 ;  Pearce  o.  Chamberlain,  2  Yes.  33 ;  Balmain  v.  Shore,  9 
Yes.  500 ;  Crawshay  v.  Maule,  1  Swanst  R.  495,  506 ;  Potiiier,  de  Soci- 
ety, D.  144,  145 ;  Gow  on  Partn.  ch.  5,  §  1,  p.  219, 220,  3d  edit ;  Collyer 
on  Partn.  B.  2,  ch.  2,  §  2,  p.  140, 147, 2d  edit ;  Grate  o.  Bayard,  11  Serg. 
6l  Rawle,  41. 
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parties,  without  the  execution  of  any  new  articles  of 
partnership,  or  without  any  express  recognition  of  the 
old  articles ;  the  question  would  arise,  as  to  what  ought, 
under  such  circumstances,  to  be  deemed  the  terms  and 
stipulations  of  the  continued  partnership  ?  Is  it  to  be 
presumed  to  be  renewed  for  the  like  period  of  time,  and 
upon  thie  like  stipulations  and  conditions,  as  those,  which 
were  contained  in  the  old  articles?  Or  is  it  to  be 
deemed  a  mere  partnership  during  the  pleasure  of  both 
parties,  and  dissoluble  instantaneously  at  the  will  of 
either?  And,  if  the  latter  be  the  true  predicament 
thereof,  then,  are  the  interests  of  the  parties,  and  their 
shares  in  the  profits,  while  it  is  actually  continued,  to 
be  governed  and  guided  by  the  stipulations  of  the  old 
articles,  or  not  ? 

^  198.  Perhaps  these  inquiries  cannot  be  an- 
swered universally  in  the  same  manner,  as  equally 
applicable  to  the  circumstances  of  all  cases ;  for  the 
habits  of  the  trade,  and  the  conduct  of  the  parties, 
may  often  establish  the  fact  satisfactorily,  that  some  of 
the  articles  have  been  practically  waived,  oi:  abroga- 
ted, or  qualified,  while  others  are  necessarily  implied, 
as  being  in  full  force  and  operation.  In  such  cases, 
the  presumption  of  the  actual  state  of  the  partnership 
contract  will  necessarily  vary  with  the  circumstances, 
and  be  governed  by  them,  and  not  govern  them.  In 
the  absence,  however,  of  all  presumptions  of  this 
nature,  the  general  rule  seems  to  be,  that  the  part- 
nership is  to  be  deemed  one  for  no  definite  period, 
but  dissoluble  at  the  will  of  any  of  the  partners ; ' 
but  that,  in  other  respects,  the  old  articles  of  the  ex- 


1  Feathentonhaugh  o.  Fenwkk,  17  Ves.  296, 307. 
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pired  partnership  are  to  be  deemed  adopted  by  im- 
plication, as  the  basis  of  the  new  partnership  during 
its  actual  continuance.^ 

^  199.  In  this  connexion,  it  may  be  well  to  say  a 
few  words,  as  to  clauses  in  articles  of  partnership  stip- 
ulating for  the  continuance  therec^,  notwithstanding 
the  death  of  one  or  more  of  the  partners.  Such  a 
clause  is  usually  introduced  into  partnerships  for  a 
kmg  term  of  years,  where  the  outlay  of  cafntal  is 
great  in  permanent  fixtures  and  manufacturing  es^ 
tablishments,  and  the  locality  of  the  trade  renders  it- 
important  in  point  of  profit  and  good-will,  that  h 
should  be  steadily  carried  on,  as  long  as  may  be,  under 
the  same  proprietors  or  their  representatives.  In 
cases  of  this  sort,  the  clause  commonly  empowers 
the. representative  of  the  deceased  partner  to  carry 
on  the  trade,  in  conjunction  with  the  survivors,  for  the 
benefit  of  the  vndow  and  chikfaren  of  the  deceased 
partner ;  and  frequently,  also,  for  the  admission  of  one 


1  Booth  V.  Parks,  1  Molloy,  R.  466;  Crawshay  v.  Collins,  15  Ves.  218, 
326;  U.  States  Bank  v.  Binney,  5  Mason,  R.  176, 185.  —  In  this  last  case 
the  Court  said ;  ^  Wliether  the  present  he  a  limited  or  general  partnershy) 
is  to  be  determined  by  the  whole  evidence  in  the  case.  It  is  certain,  that 
by  the  articles  it  is  a  limited  copartnership,  and  confined  to  the  soap  and 
candle  business.  Those  articles  expired,  by  their  own  limitation,  in  two 
years,  and  had  force  no  longer,  unless  the  parties  elected  to  continue  the 
partnership  on  the  same  terms.  That  is  matter  of  evidence  upon  the  whole 
facts.  The  natural  presumption  is,  that  as  the  partnership  was  continued 
in  fiict,  it  was  continued  on  the  same  terms  as  before,  unless  that  presump- 
tion is  rebutted  by  the  other  circumstances  in  the  case.  There  is  no  written 
agreement  respecting  the  extension  of  the  copartnership ;  and  therefore  it 
is  open  for  inquiry  upon  all  the  evidence.  The  present  notes  were  made 
and  indorsed  long  after  the  term  of  two  years  expired.  The  plainti£B9  con* 
tend,  that  the  partnership  was  then  general ;  the  defendants,  that  it  was 
limited,  as  before.  The  juiy  must  determine  between  them,  upon  weigh- 
ing all  the  facts  and  presumptioiis.'' 
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or  more  of  hia  -children  into  the  concern,  upon  his  or 
their  arrival  at  majority.^  Sometimes  the  provision 
partakes  of  the  character  oi  a  settlement,  giving  an 
interest  in  the  partnership  to  the  widow,  during  her 
life,  and  dividing  her  share,  after  her  death,  equally 
among  all  the  children.^  Under  such  circumstances, 
tibe  question  may  arise,  whether  all  the  children  take 
a  vested  interest  in  the  partnership  trade  from  time  to 
time,  as  they  are  bom,  so  that,  although  they  should 
die  during  the  lifetime  of  their  mother,  yet  their  shares 
thereof  will  be  transmissible ;  or,  whether  such  child- 
ren only,  as  are  living  at  the  death  of  the  mother,  are 
entitled  to  take  a  vested  share  or  interest.  It  has 
been  decided,  that  the  latter  is  the  true  interpretation 
to  be  put  upon  such  provisions ;  upon  the  ground, 
that  the  primary  object  of  all  such  clauses,  is  the  con- 
tinuance of  the  partnership;  and  that  all  the  other 
provisions,  contained  therein,  ought  to  be  treated,  as 
subservient  to  this  leading  purpose.^ 


1  Cdlyor  OB  Partn.  B.  2^  cb.  3,  §  2,  p.  147, 148, 2d  edit 

»  Ibid. 

3  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  147, 148,  2d  edit ;  Balmain  v. 
Shore,  9  Ves.  500,  506,  507 — The  case  of  Balmain  v.  Shore  was  of  this 
nature;  and  Sir  Wm.  Grant,  in  delivering  his  judgment,  said;  "The 
object  of  these  very  ill-drawn  articles  is  to  constitute  a  partnership  for 
the  very  unusual  term  of  99  years.  As  it  was  not  to  be  expected  any 
of  the  parties  should  live  so  long,  it  was  necessary  to  ascertain  in  what 
mode  the  partnership  was  to  continue  after  their  death ;  and  it  appears 
to  have  been  intended  for  their  own  benefit,  and  that  of  their  families, 
called,  in  some  parts  of  the  articles,  their  sequels  in  right  From  the 
manner  in  which  the  interests  are  given  in  the  clause,  more  particularly 
ascertaining  the  mode  of  succession  to  the  shares,  the  question  arises, 
whether  the  words  are  to  be  construed,  as  they  would  be,  if  applied  to 
dispositions  of  property  in  general;  oradifibrent  construction  is  to  be 
made,  from  the  consideration  of  the  subject  It  most  be  admitted,  that 
if  this  were  a  settlement  of  a  sum  of  money,  or  other  property,  the  chil- 
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§  200.  Sometiines  the  clause  provides  for  the  con- 
tinuance of  the  partnership,  bj  stipulating,  that  the 
interest  of  the  deceased  partner  in  the  concern, 
after  his  death,  and  during  the  term  of  the  partner- 
ship, shall  go  to  such  persons,  as  he  shall  by  his  will 
name  and  appoint;  and  in  defaiult  of  such  appoint- 
ment, that  it  shall  devolve  on  his  wife,  and  in  case  of 
her  death,  upon  his  children,  in  equal  shares,  and  in 


dren  would  take  vested  interests ;  and  the  words, '  after  the  decease  of 
snch  widow,'  &c.  woald  postpone,  not  the  commencement  of  the  interest, 
but  only  the  commencement  of  the  possession.  Accordingly,  it  was  con- 
tended, on  the  one  hand,  that  under  this  instrument  all  the  children  took 
vested  interests  in  the  partnership  shares,  as  they  were  born;  and  though 
some  died  before  their  mothers,  yet  their  shares  were  transmissible ;  on 
the  other,  that  the  words  in  the  clause,  to  which  I  have  alluded,  are  to  have 
a  different  construction ;  and  that  such  children  only  will  be  entitled  to  a 
share,  as  shall  be  living  at  the  death  of  the  widow.  The  words,  I  think, 
must  receive  their  construction  from  the  consideration  of  the  particular 
instrument  The  primary  object  was  to  constitute  a  partnership ;  and  to 
ascertain  the  manner,  in  which  the  shares  were  to  be  enjoyed  in  succes- 
sion. It  was  but  a  secondary  object,  and  through  that  medium,  to  give  a 
benefit  to  the  families ;  and  it  appears  to  me,  the  object  of  this  clause 
was  to  designate  and  ascertain,  who  are  to  supply  the  vacancies,  as  they 
shall  happen ;  that  no  interest  was  intended  by  anticipation  to  any  one ; 
but  the  object  was  to  provide  for  the  filling  up  of  that  vacancy,  which 
might  happen  by  the  death  of  any  partner  interested  in  the  partnership. 
For  instance,  where  one  of  the  original  partners  died,  and  left  a  widow, 
she  instantly  was  to  succeed  to  a  share ;  when  she  died,  and  left  children, 
they  were  instantly  to  succeed  to  that  share ;  and,  until  a  vacancy  happen- 
ed, there  was  no  room  for  ascertaining  the  objects,  who  were  to  come  in 
the  place  of  the  party  dying ;  and  therefore  such  children  only,  as  should 
be  living  at  the  time  the  vacancy  happened,  could  be  intended  to  succeed 
upon  that  vacancy.  That  is  more  evident  from  the  provision  as  to  the  sale 
of  a  share ;  which  is  perfectly  incompatible  with  the  supposition,  that  the 
children,  as  they  were  bom,  should  take  vested  interests  in  the  partner- 
ship shares  of  their  parents.  It  was  impossible  the  children,  then  bom, 
could  take  such  a  vested  interest,  as  they  must  at  all  events  succeed  to.  It 
was  only  upon  the  supposition,  that  the  partner  left  a  share,  that  there 
could  be  any  successor;  and  the  vacancy  must  happen,  before  the  succes- 
sion could  be  ascertained." 
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case  of  the  death  of  all  his  children,  to  his  executors 
and  administratCNns,  who  are  to  succeed  to  all  his 
rights  and  powers  in  the  business  and  management 
of  the  partnership.  Now,  under  such  circumstances^ 
the  question  may  arise,  i«  what  manner  this  power  of 
appointment  is  to  be  construed,  whether,  as  a  techni*- 
cal  power  of  appointment,  or  not.  If  as  a  technical 
power,  then  it  will  be  necessary  for  the  testator,  in 
niaking  the  appointment  by  will,  to  allude  in  some 
distinct  manner  to  the  power,  so  as  to  demonstrate, 
that  it  is  thereby  intended  to  be  executed ;  for  a 
general  gift  of  all  his  estate  and  effects  to  one  or 
more  of  his  children,  will  not  be  deemed  a  specific 
execution  of  the  power*  But,  if  not  to  be  construed 
technically,  then  such  a  gift  will  amount  to  a  suffi- 
cient designation  of  the  donee  or  donees,  as  ap- 
pointees of  his  share  and  interest  in  the  concern,  as 
succeeding  partners.  Upon  the  same  enlarged  view 
of  the  objects  of  this  clause,  (as  to  the  continuance  of 
the  partnership  business,)  it  has  been  held,  that  such  a 
power  of  appointment  is  not  to  be  treated  as  tech- 
nical; and,  therefore,  that  the  appointment  is  well 
executed  by  such  a  general  gift.^ 


1  Collyer  on  Partn.  B.  2,  cb.  9,  $  9,  p.  148,  149, 2d  edit;  PontDii  v. 
Jhnm^l  Rubs.  &  Mylne,  408. — On  this  occasion  Sir  John  Leach  (Master 
of  the  Rolls)  said ;  **It  is  true,  the  words  *  name  and  appoint'  are  used  in 
the  deed ;  bat  considerinif  the  relation  of  the  parties,  I  cannot  understand 
them  to  be  used  with  a  view  to  create  a.  power  of  appointment  in  its  tech* 
nical  sense,  and  to  limit  the  testator^  power  of  dii^KMition  by  will  over 
this  part  of  his  proper^.  Without  this  stipulation,  those,  who  claimed 
through  him,  woidd  have  had  no  title  to  share  in  the  partnership  profits  af- 
ter his  death ;  and  it  is  a  mere  bargain  with  his  partner,  that  he  should  have 
a  power  of  disposition  by  will,  and  if  he  died  without  a  will,  that  the  prop- 
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^  201.  Another  question  may  arise  under  clauses 
for  the  continuance  of  the  partnership,  and  the  ad- 
mission of  the  executor  and  administrator  of  the  de- 
ceased partner  into  the  firm,  and  that  is,  whether, 
when  the  partnership  is  intended  to  be  continued  after 
the  death  of  the  partner,  it  is  a  matter  of  election  with 
the  widow,  children,  appointee,  or  executor,  or  admin- 
istrator, of  the  deceased  to  continue  the  same,  or  not ; 
or  whether  it  is  absolute  and  peremptory  upon  them. 
In  respect  to  clauses  of  this  nature,  the  general  rule 
is,  in  the  absence  of  all  clear  and  well  defined  declara- 
tions to  the  contrary,  that  they  are  to  be  construed, 
as  giving  the  executor  or  administrator  an  option,  so 
that  he  may  continue  the  partnership,  or  not,  as  he 
may  think  proper;  and  of  course  a  reasonable  time 
will  be  allowed  to  him  for  that  purpose.^  Probably  the 
same  rule  would  prevail  in  the  case  of  a  widow,  a 
child,  a  legatee,  or  appointee,  unless  the  language  of 
the  provision  -clearly  established  a  positive  direction, 
that  at  all  events  the  partnership  should  be  contin- 
ued.^   If  it  did,  then  it  would  seem  clear,  that  every 


erty  should  devolve  to  his  family  in  the  manner  stated.  This  property  will 
therefore  pass  under  the  description  in  his  will,  of '  all  other  his  estate  and 
effects,  of  whatsoever  nature  or  description.'  " 

1  Coilyer  on  Partn.  B.  2,  cL  9,  §  2,  p.  149, 150, 2d  edit;  Pigot  o.'6a(r- 
ley ,  1  McClel.  &  Younge,  R.  569.  —  Where  the  articles  provide,  that  the 
executors  or  administrators  shall  continue  the  partnership,  if  they  think  fit, 
they  will  be  considered  as  partners,  unless  they  give  notice  within  a  rea- 
sonable time  to  the  contrary.  C^llyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  151, 
2d  edit ;  Morris  o.  Harrison,  Colles,  ParL  R.  157. 

9  Kershaw  v.  Matthews,  2  Ross.  R.  02 ;  Pigot  v.  Bayley,  I  McClel.  Sl 
Younge,  R.  509. — In  the  former  case  Lord  E^don  said ;  ^  If  there  is  a  part- 
nership carried  on  under  articles,  which  stipulate,  that,  upon  the  death  of  a 
partner  he  shall  be  succeeded  in  the  business,  either  by  some  person,  whom 
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such  party  must  take,  if  he  takes  at  all,  according  to 
the  terms  of  the  will,  and  not  otherwise  ;  and  that  he 
cannot  elect  to  take  the  benefit  without  continuing 
the  partnership.^ 

§  201  a.  Another  question  of  a  very  important  na- 
ture may  arise  out  of  a  provision  for  the  continuation 
of  a  partnership  after  the  death  of  one  of  the  partners, 
as  to  the  extent  to  which  contracts  made  after  the 
death  of  that  partner  bind  his  assets.^  A  testa- 
tor, directing  the  continuance  of  a  partnership,  may, 
if  he  so  choose,  bind  his  general  assets  for  all  the 
debts  of  the  partnership  contracted  after  his  death. 
But  he  may  also  limit  his  responsibility,  either  to  the 
funds  already  embarked  in  the  trade,  or  to  any 
specific  amount  to  be  invested  therein  for  that  pur- 
pose ;  and  then  the  creditors  can  resort  to  that  fimd 
or  amount  only,  and  not  to  the  general  assets  of 
the  testator's  estate,  although  the  {kartner,  or  exe- 
cutor, or  other  person  carrying  on  the  trade  may  be 


he  shall  appoint,  or  by  bis  ezecntorB,  it  may  happen,  that  hifl  appointees  or 
his  executors  do  not  think  proper  to  come  into  his  place  on  the  same  terms 
on  which  he  was  a  partner  in  the  concern.  In  that  case,  the  death  of  the 
party  puts  an  end  to  the  partnership.  The  stipulation  may  be,  that  the 
appointee  or  executor  of  the  deceased  partner  is  to  be  a  partner  only, 
if  he  does  this  or  that  particular  thing.  If  the  executor  or  appointee  re- 
fuses to  comply  with  the  proviso,  the  whole  concern  must  be  wound  up. 
But  the  dissolution  which  takes  place,  is  not  a  dissolution  wrought  by 
the  exclusion  of  the  executor  or  appointee ;  lor  he  never  becomes  a  part- 
ner.** 

1  Collyer  on  Partn.  B.  2,  ch.  3,  §  3,  p.  149, 150, 2d  edit ;  Ciawshay  v. 
Maule,  1  Swanst  R.  512. 

>  Burwell  v.  Mandeville's  £x'ora,2  How.  Sup.  Ct  R.576.  See  also 
Ex  parte  Garland,  10  Yes.  110, 119;  Ex  parte  Richardson  in  Re  Hodgson, 
3  Madd.  R.  138 ;  1  Mylne  Sl  Keen,  116 ;  7  Connect  R.  307 ;  7  Peters,  R. 
594 ;  11  Serg.  &  Rawle,  41. 
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personally  responsible  for -all  the  debts  contracted.^  And 
this  leads  us  to  remark,  that  nothing  but  the  most  clear 
and  unambiguous  language,  dedionstrating  in  the  most 
positive  manner  that  the  testator  intends  to  make  his 
general  assets  liable  for  all  debts  contracted  in  the  con- 
tinued trade  after  his  death,  and  not  merely  to  limit  it  to 
the  funds  embarked  in  that  trade,  would  justify  the 
court  in  arriving  at  such  a  conclusion  firom  the  manifest 
inconvenience  thereof,  and  the  •  utter  impossibility  of 
paying  off  the  legacies  bequeathed  by  the  testator's 
will,  or  distributing  the  residue  of  his  estate,  without  ^ 
in  effect  saying  at  the  same  time  that  the  payments 
may  be  recalled,  if  the  trade  should  become  unsuc- 
cessful or  ruinous  Such  a  result  would  ordinarily  be 
at  war  vnth  the  testator's  intention  in  bequeathing 
such  legacies  and  residue,  and  would,  or  Height 
postpone  the  settlement  of  the  estate  for  a  half- 
century,  or  until  long  after  the  trade  or  continued 
partnership  should  terminate.     Lord  Eldon,*  put  the 


1  Tfaif  IB  cleaxly  establiihed  by  the  cum  Ex  parte  Gtflaad,  10  Ves.  1]0> 
where  the  eabject  was  fully  diecmed  by  Lord  Eldon,  and  Ex  parte  Rich* 
aidsoo,  3  Madd.  138, 157,  where  the  like  doctrine  was  aflSnned  by  Sir  John 
Leach,  (then  Vice  Chancellor),  and  by  the  same  learned  Judge,  when  Mas- 
ter of  the  Rolls,  in  Thompeon  o.  Andrews,  1  Mylne  &  Keene,  116L  The 
case  of  Hankey  v.  Hammock,  before  Lord  Kenyon,  when  Master  of  the 
Rolls,  reported  in  Cooke's  Bankrupt  Law,  67, 5th  ed.,  and  more  fully  in  a 
note  to  3  Madd.  Rep.  148 ;  so  far  as  may  be  thought  to  decide  that  the 
testator's  assets  are  generally  liable  under  all  circumstances,  where  the 
trade  is  directed  to  be  carried  on  after  his  death,  has  been  completely 
overturned  by  other  later  cases,  and  expressly  oyerruled  by  Lord  Eldon  in 
10  Ves.  110, 121, 122,  where  he  stated  that  it  stood  alone,  and  he  felt  com- 
pelled to  decide  itgainst  its  authority.  The  case  of  Pitkin  v.  Pitkin,  7 
Conn.  Rep.  307,  is  fully  in  peajA  to  the  same  effect  See  also  Burwell  v. 
Mandeyille's  £x*ors,  3  How.  Sup.  Ct  Rep.  576,  where  the  doctrine  stated 
in  the  text  was  affirmed. 

•  10  Ves.  110, 121,122. 
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inconvenience  in  a  strong  lights  by  suggesting  several 
cases  vi^here  the  doctrine  would  create  the  most  mani- 
fest embarrassments,  if  not  utter  injustice;  and  he 
said,  that  the  convenience  of  mankind  required  him  to 
hold,  that  the  creditors  of  the  trade,  as  such,  have  not 
a  claim  against  the  distributed  assets  in  the  hands  of 
third  persons,  under  the  directions  in  the  same  will, 
which  has  authorized  the  trade  to  be  carried  on  for  the 
benefit  of  other  persons.^ 

§  202.  In  partnership  articles  it  is  also  often 
agreed,  what  shall  be  the  proper  style  of  the  firm,  as 
for  example,  John  Doe  and  Company;  and,  under 
such  circumstances,  it  is  a  part  of  the  duty  of  every 
partner,  in  signing  contracts  and  other  instruments, 
punctiliously  to  observe  and  follow  the  very  formula- 
ry.^ This  may  be  necessary,  not  only  to  bind  the 
firm  itself,  but  also  to  absolve  him  fix)m  any  personal 
liability,  not  only  to  third  persons,  but  also  to  his 
partner.^  It  will  be  a  clear  breach  of  such  duty  and 
engagement,  to  use  another  firm  name  as  that  of  the 
firm ;  as  for  example,  if  the  firm  name  be  Doe  &  Roe, 
to  use  the  name  of  Doe  &  Company,  or  Doe  &  Roe 
&  Company.*  It  will  be  equally  a  breach  for  one 
partner  to  sign  his  own  name,  adding  <^  for  self  and 


1  This,  also,  was  manifestly  the  opinion  of  Sir  John  Leach  in  the  cases 
3  Madd.  Rep.  128;  I  Mylne  and  Keene,  116,  and  was  expressly  held  in 
the  case  in  7  Conn.  Rep.  307. 

s  CoUyer  on  Partn.  B.  2,  ch.  2,  §  3,  p.  141, 2d  edit 

3  See  ante,  §  102 ;  Shipton  «.  Thornton,  9  Adolp.  6l  EIIub,  314,  329  to 
332;  Faith  «.  Raymond,  11  Adolp.  &  Ellis,  339 ;  ante,  §  102, 136, 142. 

4  Collyer  on  Partn.  B.  2,  ch.  S^  §  2,  p.  141, 2d  edit ;  Maishall  v.  Col- 
man,  2  Jac.  &  Walk.  266, 268,  269. 

Partn.  27 
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partners ; "  because  bj  those  words  it  can  no  more 
be  known,  who  are  his  partners,  whom  he  means  to 
bind,  than  by  any  other  general  words.*  This  doc- 
trine applies,  a  fortiori^  where  the  firm  naMe  is  in- 
tended to  express  die  names  of  aD,  who  «ire  partners, 
as  for  example,  John  &  Richard  Doe ;  for  in  such  a 
case  it  may  be  for  the  benefit  of  each  partner,  that 
he  may  be  known  to  the  world  to  be  a  niember  in 
that  concern,  and  also,  that,  as  betweeh  the  partners 
themselves  and  the  world,  it  should  not  be  left  as  a 
mere  matter  of  speculation,  who  are  really  partners,  or 
who  are  or  not  dormant  partners ;  but  that  the  firm 
may  have  the  credit,  and  the  public  the  confidence, 
resulting  from  the  knowledge  of  the  fact.*  And 
probably  a  Court  of  Equity  might,  in  k  case  of  this 
sort,  interfere  by  way  of  injunction,  to  prevent  any 
mischief  to  the  firm,  by  thus  exposing  it  to  the  con- 
sequence of  being  made  liable  for  proceedings  of  one 
partner,  to  which  it  did  not  really  assent.' 


1  Ibid. 

s  Marshall  v.  Colman,  2  Jac.  &,  Walk.  ^,  369. 

3  Ibid.  —  In  Marahall  v.  Colman,  (2  Jac.  &  Walk.  266,)  a  bill  was  filed 
for  such  an  injunction,  not  asking  for  a  dissolotion.  But  it  was  denied 
upon  special  groands.  On  that  occasion  Lord  Eldon  said ;  *^  There  is  only 
this  point  in  the  case  now  before  me,  which  I  wish  seriouslj  to  consider, 
namely,  that  although  this  court  will  interfere,  where  there  is  a  breach  of 
covenants  in  articles  of  partnership,  so  important  in  its  consequences,  as 
to  authorize  the  party  complaining  to  call  for  a  dissolution  of  the  partner- 
ship, whether  (and  it  is  a  matter,  that  will  deserve  a  great  deal  of  consid- 
eration, before  it  goes  so  far)  it  will  entertain  the  jurisdiction  of  pro- 
nouncing a  decree  (for  this  is  what  is  to  be  done  in  the  cause,  in  which 
this  motion  is  now  made)  for  a  perpetual  injunction,  as  to  a  particular 
covenant,  the  paitnerahip  not  being  dissolved  by  the  court  There  is 
one  case,  which  is  constantly  occurring,  that  of  a  partner  raising  money 
for  his  private  use  on  the  credit  of  the  partnership  firm ;  and  the  court 
interferes  then,  because  there  is  a  ground  for  dissolving  the  partnership. 
But  then  the  danger  must  be  such,  there  must  be  that  abuse  of  good  faith 
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^  203.  In  the  next  place,  partnership  articles  often 
contain     provisions    for    the     advance    of    particular 


between  the  memben  of  the  paitnerahip,  that  the  cotirt  will  try  the  quee- 
tioo,  whether  the  partnership  should  not  be  dissolved  in  consequence. 
But  it  is  quite  a  different  thing,  and  it  would  be  quite  a  new  head  of 
equity  for  the  court  to  interfere,  where  one  party  violates  a  particular 
covenant,  and  the  other  party  does  not  choose  to  put  an  end  to  the  part- 
nership ;  in  that  way  there  may  be  a  separate  suit  and  a  perpetual  in- 
junction in  respect  of  each  covenant ;  that  is,  a  jurisdiction,  that  we  have 
never  decidedly  entertained.  All  this  bill  seebs  is  a  perpetual  injunc- 
tion against  using  any  other  than  this  particular  firm  and  name ;  and  the 
question  would  be,  if  very  serious  mischief  were  to  arise  from  not  using 
it,  whether  the  party  would  not  be  obliged  to  frame  his  bill  differently. 
I  have  no  difficulty  in  saying,  that  where  the  members  of  a  partnership 
contract  by  covenant,  that  the  firm  shall  be  A.  B.  C.  and  D.,  that  it 
16  a  breach  of  that  covenant  for  A.  to  sign  those  instruments,  to  which 
the  covenapt  refers,  in  the  name  of  A  and  Co.:  but  it  is  no  less  a  breach 
of  that  covenant  for  D.  to  sign  his  own  name,  adding  '  for  self  and  part- 
ners,' because  by  these  words  it  can  no  more  be  known,  who  are  his  part- 
nera,  than  by  the  word  Co.  When  partners  enter  into  such  contracts, 
the  meaning  and  intent  is,  that,  in  the  first  place,  it  may  be  known  to  the 
world,  for  the  benefit  of  each  partner,  that  he  is  a  partner  in  that  concern, 
and  also  that,  as  between  each  partner  and  the  world,  it  should  not  be 
left  to  them  to  speculate,  who  are  really  partners,  or  who  are  dormant 
partners,  and  so  on.  It  is  intended,  that  each  individual  may  have  the 
eredit,  which  belongs  to  his  name,  and  may  not  be  exposed  to  conse- 
quences, which  might  arise  from  his  name  not  being  used.  But  it  must 
be  made  out  to  be  a  case,  which  goes  further  than  this  does,  to  entitle 
the  court  to  grant  an  injunction  against  the  breach  of  such  a  contract; 
it  must  be  a  studied,  intentional,  prolonged,  and  continued  inattention  to 
the  application  of  one  party  calling  upon  the  other  to  observe  that  con- 
tract Looking  at  the  circumstances  of  this  case  altogether,  recollecting, 
that  the  application  was  only  made  by  the  plaintiff  in  April  last,  and 
even  admitting,  that  some  of  the  letters,  as  has  been  insisted,  may 
amount  to  contracts  binding  on  the  plaintiff,  the  question  is,  whether  it 
was  not  known,  who  were  really  partners  ?  I  do  not  mean  to  say,  that 
there  has  been  such  an  exact  performance  of  the  contract  as  there  ought 
to  be ;  and  these  gentlemen  will  do  well  (if  they  mean  to  protect  them- 
selves from  the  interference  of  this  court)  to  use  all  the  names  in  the  con- 
cern,—  they  must  do  that,  or  the  court  will  be  under  the  necessity  of  award- 
ing an  injunction,  or  dissolving  the  partnership."  The  motion  was  refused 
without  costs.  As  to  whether  the  right  to  use  the  partnership  firm,  after 
the  death  of  one  partner,  belongs  to  the  survivor,  or  is  a  part  of  the  good 


316  PARTNERSHIP.  [CH.  X. 

amounts  towards  the  capital  stock  at  particular  pe- 
riods, or  provisions  for  the  admission  of  other  partners, 
upon  the  payment  of  particular  sums  of  money  by 
them  by  instalments.  In  all  such  cases  the  party,  so 
contracting,  is  treated  as  a  debtor  to  the  firm,  to  the 
full  amount,  so  to  be  contributed  or  paid,  as  debitum 
in  prtBserUiy  solvendum  in  Juturo ;  and,  indeed,  he 
stands  in  equity  as  to  such  debts,  precisely  in  the 
same  relation  to  them,  as  if  he  were  a  third  person, 
who  was  a  debtor  thereto.* 

^  204.  In  the  next  place,'  partnership  articles  some- 
times provide,  that  one  or  more  of  the  partners  shall 
exclusively  manage  and  administer  all  the  concerns 
thereof,  or  one  or  more  particular  departments  of 
the  business.  In  cases  of  this  sort,  Courts  of  Equity 
will  uphold  with  a  steady  hand  every  such  stipulation, 
and  give  it  full  effect  during  the  continuance  of  the 
partnership,  and  inhibit  the  non-competent  partners 
from  intermeddling  therewith.*  And  this  is  entirely 
in  coincidence  with  the  French  law  on  the  same  sub- 
ject ;  for  by  that  law,  where  by  the  artides  one  or  more 
partners  are  exclusively  to  administer  the  affairs  of 
the  partnership,  the  power  is  deemed  irrevocable  dur- 
ing the  continuance  of  the  partnership,  and  cannot  be 


will  of  the  paitnenhip;  see  ante,  §  100,  and  Lewis  e.  Langdon,  7  Sim. 
R.  127.  See  also  Webster  «.  Webster,  3  Swanst  R.  49Q,  n.  In  Miles 
9.  Thomas,  (9  Sim.  R.  607,)  Sir  Lanncelot  ShadweU  (the  Vice  Chancellor) 
thought,  that  an  injunction  might  be  granted,  whenever  the  act  com- 
plained of  is  one,  that  leads  to  the  destruction  of  the  paitnenhip  property, 
notwithstanding  a  dissolution  thereof  may  not  be  prayed. 

1  Collyer  onPartn.  a  3,  ch.  2,  §  2,  p.  141, 2d  edit ;  AUraist  «.  Jack- 
son, 1  Swanst  R.  89. 

s  Ante,  §  173, 182,  190, 202 ;  CoUyer  on  Partn.  a  5»  ch.  1,  $  3,  p.  753 
to  p.  759, 2d  edit 
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lawfully  .interfered  with  bj  the  other  partners.^  The 
Roman  law  seems  impliedly  to  have  promulgated  the 
aame  doctrin^.^  The  .Code  of  Louisiana  has  also 
made  it  a  part  of  its  own  positive  regulations.' 

^  205.  In  the  next  place,  in  partnership  articles  it 
is  sometimes  agreed,  that  the  real  estate  and  fixtures, 
belonging  to  the  firm,  shall  pot  be  treated  as  partner- 
ship, property,  as  between  the  partners ;  bijt  that  all  the 
partners  shall  have  a  several  and  individual  interest 
therein.  In  such  cases,  the  interests  of  the  partners 
will  be  treated  throughout,  as  their  several  and  sepa- 
rate estate ;  and  of  course,  in  cases  of  bankruptcy 
of  the  partners,  it  will  be  distributable  to  and  among 
their  separate  creditors  respectively,  in  preference  to 
thejr  joint  creditors.*  The  rule  is,  or  at  least  may  be, 
different  in  cases  of  mere  personal  property,  which  still 
remains  in  the  reputed  ownership  of  the  partnership, 
although  it  .will  be  the  same,  if  the  property  be  clear- 
ly and  exclusively  in  the  ovmership  of  one  partner,  as 
his  separate  personal  property.* 

^  206.  Connected  with  this  stipylation  is  ordinarily 
another  for  an  .annual  account,  valuation,  and  bal- 
ance  of  the  moneys,  stock  in  trade,  and  credits  of 
the  partnership,  and  also  of  the  debts  due  by  the 
partnership;®  and  sometimes  also  for  an  annual  di- 
vision of  the  profits,  or  of  a  portion  thereof.      The 


I  Pothier,  de  Society  n.  71, 72. 

>  Dig.  Lib.  14,  tit,  1, 1. 1,  $  13, 14 ;  Pothier,  Pand.  Lib.  14,  Ut  1,  n.  4. 

3  Code  of  LoaiBiana  (1825)^  art  2838  to  art  2840. 

4  Ck)Ilyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  141,  2d  edit ;  Id.  B.  4,  ch.  2,  §  1, 
p.  595,  596,  600 ;  Id.  B.  2,  ch.  1,  §  2,  p.  1 13;  Smith  v.  Smith,  5  Ves.  R. 
189 ;  Ex  parte  Smith,  3  Madd.  R.  63. 

s  Ibid. ;  Collyer  on  Partn.  B.  4,  ch.  2,  $  1,  p.  596  to  p.  605, 2d  edit 

>  Collyer  on  Partn.  fi.  2,  ch.  2,  §  2,  p.  144, 145, 2d  edit 

27« 
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annual  accounts,  when  so  settled  and  balanced,  are 
ordinarily  held  to  be  conclusive,  unless  some  error  is 
shown;  and  to  guard  against  the  opening  of  such 
accounts,  upon  suggested  errors  at  distant  peri- 
ods, it  is  not  unfrequently  further  provided,  that  such 
annual  statements  and  settlements  of  the  accounts 
shall  be  binding  and  conclusive  upon  all  the  parties, 
notwithstanding  any  errors,  unless  they  are  discovered 
in  the  lifetime  of  the  partners,  or  during  the  term  of 
the  partnership*^^  But  all  such  clauses  are  nugatory 
in  cases,  where  the  error  has  arisen  from  the  fraud 
of  any  of  the  partners ;  for  fraud  will  vitiate  any, 
even  the  most  solemn  transactions.^ 

^  207.  Another  usual  stipulation  on  the  articles  is 
for  a  general  account  of  all  the  partnership  property 
and  concerns,  upon  the  dissolution  or  expiration  of 
the  partnership,  which  is  followed  up  by  another, 
pointing  out  the  mode  of  winding  up  the  concerns, 
and  of  dividing  and  distributing  the  partnership  prop- 
erty and  effects.  This  is  generally  provided  for  in  one 
of  two  modes.  One  mode  is,  by  a  general  conver- 
sion of  all  the  partnership  assets  into  cash  by  a  sale, 
and  dividing  the  produce  thereof,  after  providing  for 
the  payment  of  the  debts  of  the  firm,  among  all  the 
parties,  in  proportion  to  their  respective  shares  and 
interests.  Another  mode  is  by  providing,  that  one 
or  more  of  the  partners  shall  be  entitied  to  purchase 
the  shares  of  the  other  at  a  valuation.^     The  former 


1  See  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  145, 146, 2d  edit ;  Oldaker 
V.  Layender,  7  Sim.  R.  239. 

>Ibid. 

3  CoUyer  on  Partn.  B.  2,  ch.  2,  $  2,  p.  145, 146,  2d  edit,  which  cites 
7  Jannan's  Conrey.  31 ;  Cookson  v.  Cookson,  8  Sim.  R.  529. 
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mode  is  that  constantly  adopted  by  Courts  of  Equity, 
in  the  absence  of  any  express  stipulations ;  the  latter 
mode  can  be  insisted  upon,  only  when  there  is  an  ex- 
press stipulation  to  that  very  effect.^  A  mere  stipulation 
for  the  division  of  the  partnership  stock  and  effects  at 
the  end  of  the  partnership  will  not  be  deemed  by  Courts 
of  Equity  sufficient  to  entitle  one  or  more  of  the  part- 
ners to  purchase  them  at  a  valuation ;  but  merely  to 
proiide  for  a  division  in  the  usual  manner,  by  a  sale.^ 
The  same  rule  of  a  sale  is  applied  in  all  cases,  where  the 
mode  prescribed  by  the  partnership  articles  becomes 
impracticable,  or  cannot  othervi'ise  be  fairly  obtained.^ 
^  208.  Under  the  clause  in  the  articles  for  the  pur- 
chase at  a  valuation,  upon  the  dissolution  of  a  partner- 
ship, the  question  has  arisen,  whether  that  clause  is  ap- 
plicable to  a  dissolution  by  bankruptcy.  It  has  been 
thought,  that  it  is  not,  although  the  point  has  not  ex- 
pressly come  under  decision ;  but  a  strong  inclination 
of  opinion,  in  that  direction,  was  expressed  by  Lord 
Eldon.^     The  question   turns   upon   this,  whether  a 


1  Jh'id,;  Wilson  v.  Greenwood,  1  Swunst  R.  471,  482;  Featherston- 
haugh  V.  Fenwick,  17  Yes.  298. 

s  CoHyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  146;  Rigden  o.  Pierce,  6  Madd. 
R.353 ;  Cook  v.  Collingridge,  Jacob's  R.  607. 

3  Cook  V,  Collingridge,  Jacob's  R.  607,  620. 

^  Wilson  V.  Greenwood,  1  Swanst  R.  481,  and  the  Reporter's  note  (a) ; 
Gow  on  Partn.  ch.  5,  §  3,  p.  300,  3d  edit;  CoUyer  on  Partn.  B.  2,  ch  2, 
§  2,  p.  145, 146,  2d  edit. ;  post,  §  396.  —  Mr.  Swanston  in  his  note  says ; 
''The  following  are  some  of  the  principal  authorities  applicable  to  this 
point  Lockyer  v.  Savage,  2  Str.  947;  Roe  v.  Galliere,  2  T.  R.  103 ;  Ex 
parte  Hill,' Cooke's  B.  L.  228;  1  Cox,  300 ;  Ex  parte  Bennett,  Cooke's  B. 
L.  229.  In  the  matter  of  Murphy,  1  Schoale  &  Lefr.  44 ;  Ex  parte  Hen- 
ecy,  cit  ib. ;  In  the  matter  of  Meaghan,  1  Schoale  &  Lefr.  179 ;  Dommett 
V.  Bedford,  6  T.  R.  684 ;  3  Yes.  149 ;  Ex  parte  Cooke,  8  Yes.  363 ;  Ex 
parte  Henton,  14  Yes.  598 ;  Ex  parte  Oxley,  1  Ball  &  Beat  258 ;  Higin- 
botham  v.  Holme,  19  Yes.  88;  Ex  parte  Yere,  19  Yes.  93, 1  Rose,  281 ; 
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man  can  by  contract,  or  otherwise,  .provide  6x  a 
particular  disposition  of  hb  property  .in  an  event, 
which  deprives  him  of  all  disposing  power  over  it, 
and  vests  that  right  in  other  persons,^ 

^  209.  We  'have  already  seen,  that  it  is  an  implied 
duty  and  obligation  of  every  partner,  not  to  carry  on 
any  business  inconsistent  with,  or  contrary  to  the  true 
interest  of  the  partnership.^  But,  this  is  often  ex- 
pressly provided  for  by  a  special  stipulation  in  the 
partnership  articles.  Where  the  language  is  general, 
it  will  of  course  be  construed  to  apply  to  all  other 
business,  ixyurious  to,  or  interfering  with  the  interei^t 
and  business  of  the  partnership.  But  if  the  stipula- 
tion be  limited  to  engaging  in  the  same  business  on 
the  separate  account  of  the  partner,  or  to  engaging 
in  any  other  particularly  specified  business,  during 
the  continuance  of  the  partnership,  there,  it  would 
seem  to  leave  the  partner  free  to  engage  in  any  other, 
than  the  excepted  business,  upon  the  known. maxim 
of  the  law,  that  Expressio  unius  est  exclusio  alterius.^ 


Ex  parte  Young,  1  Buck,  179 ;  3  Madd.  1^ ;  Ex  parte  Hodgson,  19  Ves. 
206.  And  see  Brandon  o.  Robinson,  18  Ves.  429.  The  general  distinc- 
tion seems  to  be,  that  the  owner  of  property  maj,  on  alienation  qualify  the 
interest  of  his  alienee,  by  a  condition  to  take  effect  on  bankruptcy ;  but 
cannot,  by  contract  or  otherwise,  qualify  his  own  interest  by  a  like  con- 
dition, determining  or  controlling  it  in  the  event  of  his  own  bankruptcy, 
to  the  disappointment  or  delay  of  his  creditors ;  the  jus  disponendi,  which 
for  the  first  purpose  is  absolute,  being,  in  the  latter  instance,  subject  to  the 
disposition  previously  prescribed  by  law. 

1  Ibid. 

9  Ante,  §  178, 179. 

3  Colly cr  on  Partn.  B.  2,  ch.  2,  §  2,  p.  143, 2d  edit;  Glassington  o. 
Thwaites,  1  Sim.  &  Stu.  182.  —  Mr.  Collyer  (CoUyer  on  Partn.  B.  2,  ch.  2, 
§  2,  p.  142, 143, 2d  edit.)  has  remarked;  **If  several  persons  enter  into 
partnership,  under  a  stipulation,  that  the  copartners,  or  any  of  them,  shall 
not,  during  the  continuance  of  the  copartnership,  engage  in  any^business 
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^  210.  The  like  language,  in  partnership  articles, 
will  also,  in  some  eases,  be  construed  to  import  a  pro- 
hibition to  engage  in  the  same  trade,  upon  a  with- 
drawal from  the  partnership,  even  when  there  are  no 
express  words  to  the  purpose,  But  the  prohibition  arises 
by  mere  implication.  Thus,  where  by  the  articles  it 
was  agreed,  that  the  trade  of  the  partnership  (that  of  a 
brewer)  should  continue  for  eleven  years,  with  a  pro- 
viso, that  if  either  of  the  parties  should  be  so  minded, 
upon  giving  six  months'  notice  to  the  other,  he  should 
be  at  liberty  to  quit  the  trade  and  mystery  of  a  brew- 
er, and  the  other  party  should  be  at  liberty  to  con- 
tinue the  trade  upon  his  own  account;  it  was  held 
by  the  Court,  that  the  party  giving  such  notice,  upon 
the  true  interpretation  of  the  words,  "to  be  at  lib- 
erty to  quit  the  trade  and  mystery  of  a  brewer,  &c." 
was  not  at  liberty  to  engage  in  the  brewery  business 
on  his  own  account,  but  was  bound  to  quit  it  alto- 
gether.* 

^211.  So,  where,  upon  the  retirement  of  one 
of  two  partners  from  a  partnership  in  trade,  it 
was  left  to  arbitrators  to  determine  (among  other 
things)  what  was  to  be  paid  to  the  retiring  partner 
for  the  good-will  of  the  trade;  and  the  arbitrators, 
upon  the  understanding,  that  the  retiring  partner 
would  not  set  up  the  trade  in  the  same  street  or  vi- 


otherwise  than  upon  the  account  and  for  the  benefit  of  the  same  copartner- 
ship ;  and,  after  the  execution  of  the  articles,  one  of  the  partners  with  the 
consent  of  the  others  becomes*  a  partner  in  a  separate  firm,  the  articles  of 
partnership,  coupled  with  such  consent,  will  not  operate  to  make  the  other 
partners  of  the  original  firm  partners  also  in  the  separate  firm.  But  a  per- 
son may,  by  the  decree  of  a  Court  of  Equity,  become  a  partner  in  the  sep- 
arate business  of  his  copartner,  entered  into  without  his  consent,  in 
yiolation  of  the  articles." 
I  Cooper  V.  Watson,  3  Doog.  R.  413;  S.  C.  2  Chitty,  E.  451. 
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cinitjy  awarded  to  him  a  eertain  sum  for  his  share  of 
the  good-will  thereof,  which  was  accordingly  paid  by 
the  other  partner ;  and  he  afterwards  set  up  the  trade 
in  the  same  neighborhood ;  the  Court,  notwithstanding 
the  arbitrators  had  laift  no  express  restraint  on  the 
retiring  partner  in  their  awards  held,  that  he  should 
be  restrained  by  injunction  from  carrying  on  the 
trade  there,  as  it  was  a  violation  of  the  implied  parol 
understanding  qf  all  parties  at  the  time.^ 

^  212*  A  fortiori,  an  injunction  will  lie  in  a  case, 
where,  upon  the  withdrawal  of  a  partner,  it  is  agreed 
between  the  psurties,  that  the  business  shall  be  car- 
ried on  by  the  remaining  partners  alox^e,  if  such  re- 
tiring partiier  should  fict  in  any  manner  inconsistent 
with  ^uch  an  agreement.  Thus,  where  the  plaintiff  and 
defendant  had  l)een  partners  in  stage-coaches ;  and 
by  ^n  agreement  on  the  dissolution  of  their  partner- 
ship, it  was  stipulated,  that  the  business,  so  far  as  it 
was  cjBirried  on  between  Newbury  and  London,  should 
belong  to  the  plaintiff,  and  that  the  defendant  should 
not  carry  on  the  lousiness  of  coach  proprietor  betweei;! 
Newbury  and  London ;  the  defendant  afterwards  set 
up  a  stage-coach,  which  began  its  journey  at  a  place 
a  few  miles  distant  from  NewWy,  but  travelled 
through  Newfapiy  to  London.  On  a  bill  filed,  and  an 
affidavit  in  support  thereof,  Lord  Eldpn  granted  an 
injunction  to  restrain  the  defendant  from  carrying  on 
the  business  between  Newbury  and  London.  So, 
where  a  company,  in  which  A.  and  B.  were  partners, 
contracted  with  the  Postmaster-General  for  the  service 
of  the  mail,  each  partner  supplying  horses  for  a  dis- 


I  Harrison  o.  Gardner,  2  Mad<L  R.  198;  Gow  on  Partn.  cb.  2,  §  4,  p. 
107, 3d  eclit 
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tinct  part  of  the  road ;  but  in  consequence  of  the  bad 
manner,  in  which  A.  horsed  the  coach,  the  Postmaster- 
General  had  been  freqilendy  obliged  to  suspend  the 
contract ;  it  was  held,  that  B*  might  tnaintain  an  in- 
junction against  A.  to  restrain  hhn  from  interfering 
with  B's.  portion  of  the  road,  upon  the  ground  of  the 
irreparable  injury  to  the  partnership,  tvhich  would 
ensue  frdm  such  an  interference.^ 

^  213.  We  have,  also,  already  seen,  what  the  gen- 
eral rule  of  law  is,  as  to  the  right  and  authority  of  a 
majority,  or  of  a  definite  number,  to  direct  and  reg- 
ulate the  cdncems  of  the  partnership.^  This  subject, 
in  cases  of  partnerships,  composed  of  numerous  per- 
sons, frequently  constitutes  a  matter  of  a  special  pro- 
vision in  the  articles;  and  so  far  as  the  provision 
extends,  it  will  form  the  rule  of  the  partnership.^ 
But  it  will  not  be  extended  by  implication  to  any 
collateral  cases,  although  they  may  fall  within  the 
same,  or  even  a  greater,  mischief.'*  Thus,  for  exam- 
ple, if  it  is  intended,  that,  in  cases  of  difficulty,  the 
majority  shall  have  power  to  wind  up  or  sell  the  con- 
cern, the  authority  must  be  expressly  given ;  for  it  will 
not  be  inferred  from  the  general  language  of  any  pro- 
vision, that  the  majority,  or  any  definite  number  shall 
have  authority  to  direct  and  regulate  the  concerns  of 
the  partnership.^  And  in  these,  as  in  the  like  cases, 
the  provision  itself,  so  far  at  least,  as  Courts  of  Equity 


1  Collyer  on  Parto.  B.  2,  ch.  3,  §  5,  p.  238,  2d  edit ;  Williams  v.  Wil- 
liams,  1  J.  Wil9.  Ch.  R.  473,  note ;  Anderson  v.  Wallace,  2  MoUoy,  R. 
54a 

s  Ante,  §  123  to  125. 

<  Collyer  on  Partn.  B.  2,  tfh.  2,  §  2,  p.  143, 144, 2d  edit 

4Ibfd. 

^  Ibid ;  Chappie  v.  Cadell,  Jacob's  R.  537. 
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may  be  called  upon  to  enforce  it,  may  be  controlled, 
or  waived  by  the  acquiescence,  or  action  of  the  part- 
ners habitually  in  a  difierent  course.* 

^  214.  Provision  is,  also,  often  made  in  partnership 
articles,  for  the  expulsion  of  a  partner  for  gross  miscon- 
duct, or  in  cases  of  insolvency,  or  bankruptcy,  or  other 
specially  enumerated  cases.  Of  course,  such  a  provision 
will  govern  in  all  cases,  to  which  it  properly  applies. 
And  where  a  provision  is  made  for  insolvency,  the 
question  may  arise  whether  it  means  a  technical  in- 
solvency under  the  insolvent  debtor's  act,  or  a  mere 
inability  to  pay  just  debts,  according  to  the  common 
use  of  the  phrase  in  commercial  transactions.  The 
latter,  it  should  seem,  is  to  be  deemed  the  true 
sense.^ 

^  215.  It  is  also  usual  to  insert  in  articles  of  part- 
nership a  stipulation,  that  disputes  and  controversies 
between  the  partners  shall  be  referred  to  arbitrators, 
to  be  named  by  the  respective  partners.  It  seems, 
that  no  action  at  law  is  maintainable  for  a  breach  of 
any  stipulation  of  this  sort,  as  it  is  against  the  policy 
of  the  common  law,  and  has  a  tendency  to  exclude  the 
jurisdiction  of  the  Supreme  Courts,  which  are  provided 
by  the  Government  with  ample  means  to  entertain 
and  decide  all  legal  controversies.^  Besides ;  there  is 
this  additional  difficulty,  that  it  would  be  impractica- 


1  Ante,  §  193 ;  Glassington  v.  Thwaites,  1  Sim.  &  Stu.  124 ;  Jackson 
«.  Sedgwick,  1  Swanst  R.  460. 

9  Collyer  on  Partn.  B.  2,  ch.  2,  §  2,  p.  151,  152,  2d  edit ;  Parker  v. 
Gossage,  2  Cromp.  Mees.  &  R.  617;  Biddlecome  v.  Bond,  4  Adolp.  & 
Ellis,  R.  332. 

3  Gow  on  Partn.  ch.  2,  §  3,  p.  72,  89,  3d  edit. ;  Figes  v.  Cutler,  3  Stark. 
R.  139;  Collyer  on  Partn.  B.  2,  ch.  3,  §  1,  p.  165, 166,  2d  edit;  Kell  r 
HoUister,  1  Wils.  R.  129;  Watson  on  Partn.  ch.  7,  p.  383, 2d  edit 
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faie  for  the  party  to  establish  at  the  trial,  that  npoti 
5ucb  an  arbitration,  he  would  haf^  succeeded,  so  as 
to  entitle  him  to  damages.^  In  either  view,  the  stip- 
ulation would  seem  to  be  nugatory  and  futile.  But 
be  this  as  it  may,  it  is  very  clear,  that  no  stipulation 
of  this  sort  will  be  decreed  to  be  specifically  per- 
formed by  a  Court  of  Equity ;  not  merely  upon  the 
ground  of  public  policy,  but  also  upon  the  ground  of 
the  utter  inadequacy  of  arbitrators  to  administer  en- 
tire justice  between  the  parties,  from  a  defect  of  power 
in  them  to  examine  under  oath,  and  to  compel  the  {m>- 
duction  of  papers,  as  well  as  upon  the  ground  of  the 
utter  impracticability  of  a  Court  of  Equity's  compel- 
ling a  suitable  performance  of  such  a  stipulation  be- 
tween the  parties.*    But,  under  a  clause  of  this  nature, 


1  Ibid. ;  TatteBBaU  v.  Groote,  2  Boe.  &  PuH.  131 ;  Street  v.  Rigby, 
6  Yes.  815,  8ia 

9  Collyer  on  Parte.  3. 3,  ch.  3,  §  1,  p.  165  to  p.  168,  3d  edit ;  Street  v. 
Rigby,  6  Ve&  815,  817,  818;  Tattersall  v.Gjroote,3Bos.  &Pttll.  131, 135, 
136;  WeUington  V.  Mclntoah,  2Atk.569;  GowonPaitn.ch.2,  $4,[i.  103, 
104, 3d  edit ;  1  Story  on  Eq.  Jurisp.  $  670.  —  In  the  caee  of  Street  v.  Rig- 
by,  6  Vefl.  815,  Lord  Eldon  discussed  the  subject  at  laige,  upon  a  covenant 
of  this  nature,  and  said;  *^  It  has  occurred  to  me,  that  in  almost  eveiy  case 
of  this  sort,  the  parties  have  adopted  a  fancy,  that  they  can  make  any  thing, 
in  the  contemplation  of  the  Court,  fit  to  be  considered  matter  of  dispute, 
upon  which  they  think  proper  to  dispute.  That  is  not  sa  It  must  be  thati 
which  a  Court  will  say  is  fliirly  and  reasoeably  made  matter  of  dispute. 
Another  circumstance  is,  that  the  parties  do  not  frequently  appreciate 
the  efl^t  of  such  a  covenant  First,  at  Law,  in  the  case  in  the  Court  <^ 
Common  Pleas,  the  Judges,  Heath  and  Rooke,  eeemed  to  think  it  futile, 
and  tantamount  to  a  covenant  to  forbear  suit  I  take  notice  of  the  cir« 
cumstance,  as  material  with  regard  to  Halfhide  v.  Fenning ;  for  if  the 
meaning  of  a  covenant  to  refer  is  to  forbear  suit  altogether,  that  covenant 
to  refer,  before  you  bring  suit,  and  to  suspend  it  in  the  mean  time,  would 
stand  upon  principles  pro  tempore,  that,  it  would  be  very  difficult  to  say, 
do  not  apply  to  both  those  covenants.  Suppose  an  action  brought  The 
question  would  be,  what  the  damages  would  have  been,  if  the  defendant 
had  joined,  and  named  an  arbitrator,  and  evidence  had  been  produced, 
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where  the  partners  do  actually  refer  matters  to  arbi- 
tratorsy  questions  may  arise,  as  to  the  nature  and  ex- 


(and  what  would  be,  could  by  no  means  be  correctly  proved,)  and  an 
award  had  been  made,  giving  some  supposed  sum,  which  no  proof  could 
ascertain.  The  effect,  therefore,  of  such  a  covenant  is,  that  as  the  dam- 
ages are  not  to  be  ascertained  by  evidence,  nominal  damages  only  can 
be  got  Whose  Ikolt  is  it  ?  There  are  prudential  ways  of  drawing 
these  articles.  There  might  have  been  an  agreement  for  liquidated 
damages,  to  enforce  a  specific  performance,  if  an  action  could  not  pro- 
duce sufficient  damages,  or  equity  would  not  entertain  a  bill  for  a  specific 
performance.  If  they  had  enforced  their  legal  remedy  by  such  a  stipu- 
lated securi^,  it  would  be  veiy  difficult  to  say,  they  would  also  have  a 
remedy  in  equity.  In  the  case  from  Astley's  Theatre,  ( Astley  v.  Weldon, 
2  Bos.  &  PuL  346,)  there  was  no  dispute  in  the  Court  of  Common  Pleas, 
that  the  actress  might  have  agreed  upon  a  liquidated  sum  to  be  forfeited 
for  non-attendance,  ^c.  The  Court  were  of  opinion  very  properly,  that 
where  there  was  a  stipulated  sum  in  the  covenant,  that  was  the  stipulated 
damages ;  and  the  general  sum  of  £000  for  breach  of  any  of  the  articles 
was  a  penalty ;  but  it  was  not  doubted,  that  sum  might  have  been  made 
the  liquidated  damages,  if  they  thought  proper.  The  party  must  put 
himself  in  a  situation  to  have  substantial  damages.  In  this  case  upon  an 
action  they  could  have  only  1 «. ;  for  they  could  not  ascertain,  what  more 
they  were  to  have.  Then,  what  can  they  have  in  Equity  ?  There  is 
considerable  weight  as  evidence  of  what  the  law  is.  in  the  circumstance, 
that  no  instance  is  to  be  found  of  a  decree  for  specific  performance  of  an 
agreement  to  name  arbitrators ;  or  that  any  discussion  upon  it  has  taken 
place  in  experience  for  the  last  twenty-five  years.  I  was  counsel  in 
Price  V.  Williams,  (3  Bra  C.  C.  163 ;  1  Ves.  Jun.  365,)  a  case  which 
justifies  considerable  doubts,  whether  the  eulogia  upon  the  domestic 
forum  of  arbitrators  are  well  founded.  That  was  a  case  before  Lord 
Thurlow  upon  a  bill  for  specific  performance  of  such  an  agreement, 
sending  parties  to  arbitrators,  who  might  or  might  not  be  able  to  come 
to  a  decision ;  and  Lord  Thurlow  was  of  opinion  that  the  Court  would 
not  perform  such  ^  an  agreement  The  Court,  if  it  is  not  part  of  the 
agreement,  cannot  give  them  authority  to  examine  upon  oath ;  and  the 
agreement  itself  cannot  authorize  any  person  to  administer  an  oath.  A 
difficulty  arises  from  the  want  of  the  conscience  of  the  party.  This 
Court  has  given  credit  to  itself,  notwithstanding  what  has  passed  in  the 
Court  of  King's  Bench  in  their  rules  upon  attachments,  as  likely  to 
decide  as  well  as  arbitrators ;  and  it  requires  a  strong  case  to  deprive  a 
person  of  the  right  to  a  decision  here.  In  Price  v.  Williams,  the  account 
came  back  very  favorably  to  my  client;  the  result  being,  that  a  very 
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tent  of  the  matters,  upon  which  the  arbitrators  may 
make    their    award.      Thus,    for    example,    if  there 


small  sum  was  due  from  him.  A  vast  number  of  exceptions  were  taken ; 
and  the  Court  felt  that  sort  of  difficulty  of  dealing  with  the  exceptions 
that  led  to  an  arbitration ;  though  at  first  the  Court  would  not  hear  of  it ; 
and  the  party,  who  had  not  been  able  to  establish  any  thing  before  the 
Master,  in  that  mode  gained  several  thousand  pounds.  Then  the  diffi- 
culty occurred  about  the  power  of  this  Court  to  review  the  decision  of 
arbitrators;  and  in  the  end  my  client  fared  much  worse  than  he  would 
have  done  before  the  Master.  That  case  and  others  led  me  to  adopt  a 
rule  never  to  advise  an  arbitration  afterwards.  If  such  a  bill  never  has 
been  usually  filed  in  this  Court,  and  if  in  that  instance  Lord  Thurlow 
was  of  opinion  it  could  not  be  maintained,  the  Jurisdiction  would  stand 
upon  principles  not  very  intelligible,  if  a  party,  who  by  the  imbecility 
belonging  to  the  covenant  could  recover  only  Is.  damages  in  an  action, 
coming  to  this  Court  for  substantial  justice,  to  have  an  account  taken, 
that  person,  who  could  not  file  a  bill  for  a  specific  execution  of  the 
agreement  to  refer,  can  say,  that  though  he  admits,  neither  of  them  could 
recover  more  than  Is.  at  law,  and  he  cannot  demand  the  relief  by  way 
of  a  specific  performance,  he  can  have  it  by  pleading  the  covenant,  if  he 
is  brought  in  the  character  of  a  defendant ;  and  can  compel  the  other  to 
go  to  that  tribunal,  to  which  the  defendant,  coming  in  the  character  of 
plaintiff,  could  not  oblige  him  to  resort  It  is  very  difficult  to  say,  that 
should  be  the  law  of  the  Court  Then,  is  it  so'  I  look  upon  the  case 
of  Wellington  v-  Mcintosh  as  an  authority,  that  at  that  time  it  was  not 
the  law  of  the  Court  At  that  period  the  distinction,  taken  in  later 
eases,  had  not  obtained ;  that  the  plea,  though  it  might  have  been  good 
as  to  the  relief,  is  bad,  if  bad  as  to  the  discovery.  As  to  thatthe  course 
of  the  later  authorities  seems  to  have  altered  the  law  of  pleading.  But 
quoad  such  a  point  as  this,  the  plea,  if  good  to  the  relief,  must  be  good 
to  the  discovery ;  for  this  plea  means  this,  if  any  thing ;  that  the  parties 
will  not  harass  themselves  by  going  to  Courts  of  Justice ;  but  will  state 
to  each  other  what  is  in  dispute,  and  refer  that  to  arbitrators ;  and  enter- 
ing into  such  a  covenant  they  must  be  taken  to  mean,  that  they  will  be 
content  with  a  decision  upon  such  discovery  as  arbitrators  can  compel, 
without  subjecting  each  other  to  the  necessity  for  either  to  be  examined 
upon  oath  before  arbitrators,  who  cannot  examine  them  upon  oath. 
Tliey  choose  therefore  that  forum,  exclusive  of  the  jurisdiction  of 
the  country  to  all  intents  and  purposes;  meaning  that  arbitrators 
shall  from  beginning  to  end  do  that,  which  they  are  enabled  to  do,  viz.  to 
decide  between  them  as  well  as  they  can.  It  would  be  a  breach  of 
covenant,  that  would  entitle  them  to  nominal  damages,  to  file  a  bill  for 
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should   be  a  submission  to  arbitrators  of  all  matters 
ia  difference  between  the  partners,  the  questbn  may 


discovery,  as  much  as  a  bill  for  discoveiy  and  relie£  la  Haliliide  v. 
Feoniog,  the  whole  of  my  argument,  according  to  the  report,  amounts  to 
taking  the  distinction  between  discovery  and  relief,  and  putting  the  case 
upon  that  distinction ;  and  if  it  was  so  argued,  I  am  not  surprised,  that 
Lord  Kenyon  should  take  it,  that  the  counsel  thought,  if  not  put  upon 
that,  it  could  not  be  supported.  But  it  is  not  to  be  put  upon  that  dis- 
tinction, but  upon  the  ground  I  have  stated.  It  is  said,  courts  of  law 
think  these  agreements  very  wise.  Kill  o.  Hollister,  however,  shows,  that 
courts  of  law  are  ready  enough  to  say  the  agreement  of  the  parties  shall 
not  oust  their  jurisdiction ;  though  they  permit  it  to  oust  the  jurisdiction 
of  courts  of  equity.  But  they  enforce  the  agreement,  not  as  agreement, 
but  by  granting  an  attachment  for  breach  of  the  rule.  It  is  dealing  a 
little  imperiously  to  say,  that  an  agreement,  which,  made  out  of  court, 
would  not  bar  an  action,  if  made  in  court,  shall  bar  a  bill.  It  was  justly 
observed  upon  the  passage  in  Atkyns,  (Wellington  o.  Mcintosh,  2  Atk* 
569,)  that  arbitrators  cannot  administer  an  oath;  and  the  ag|reement 
will  not  enable  them.  We  see  in  daily  practice  at  law,  the  court  admin- 
isters the  oath ;  and  under  thiLt  the  parties  go  before  the  arbitrators.  It 
is  said,  the  party  must  have  discovery  some  way.  But  if  the  distinction 
eannot  be  maintained  between  a  bill  for  discoveiy  only,  and  for  both 
discovery  and  relief,  it  must  be  said^  they  are  bound  to  go  first  before 
the  arbitrators ;  and  the  party  must  be  brought  there ;  and  must  refer ; 
the  parties  to  be  examined  upon  honor ;  for  they  cannot  upon  oath ;  and 
then  it  is  said,  as  in  the  argument  of  these  cases,  if  it  so  turns  out,  then 
they  are  come  to  this  Court ;  saying,  there  is  then  a  failure  of  the  justice, 
for  which  they  covenanted;  and  therefore  there  is  a  jurisdiction  in  this 
Court.  Till  Halfhide  v.  Penning  no  such  decree  was  ever  heard  of. 
Next,  expressing  it  in  terms  of  the  highest  respect  and  veneration  for 
that  noble  and  learned  person,  now  no  more,  I  doubt,  whether  it  is  a  very 
wise  exercise  of  the  jurisdiction  of  this  Court,  recollecting,  that  it  is  to 
give  a  relief  beyond  the  law,  not  to  order  the  parties  to  go  to  law  to  take 
the  effect  of  the  stipulated  remedy,  but  under  a  positive  covenant,  not  & 
negative  covenant,  that  they  will  not  sue,  (upon  which  there  would  be 
considerable  difficulty,)  to  send  them  by  way  of  experiment  to  that  juris- 
diction, so  likely  to  miscarrry,  under  the  circumstance,  that  it  has  not, 
unless  received  under  the  authority  of  the  Court,  a  power  to  administer 
an  oath,  where  the  justice  that  tribunal  can  render  is  so  insufficient, 
though  they  have  not  expressly  bound  themselves  by  covenant;  and, 
whether  the  Court  would  not  act  more  discreetly  by  saying,  they  are  in 
a  Court,  where  justice  can  certainly  be  done ;  and  as  they  have  not  stip- 
ulated to  the  contrary,  their  fate  shall  be  decided  here,  instead  of  send* 
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arise,  whether  it  is   within    the    competency   of  the 
arbitrators  to  award  a  dissolution  of  the  partnership ; 


ing  them  to  so  improvident  a  tribunal.  I  recollect  passages,  in  which 
Courts  of  Justice,  however  full  of  eulogia  upon  these  domestic  forums, 
have  recollected  their  own  dignity  sufficiently  to  say,  they  would  not  be 
ancillary  to  those  forums ;  that  the  parties  should  not  be  permitted  to 
take  their  relief  from  them,  coming  here  for  discovery.  It  is  enough  for 
me  to  say,  it  is  not  a  necessary  consequence  of  a  covenant  to  refer,  that 
the  party  thereby  agreed  to  forbear  to  sue.  I  do  not  enter  into  the  ques- 
tion of  the  effect  at  law  of  a  covenant  to  forbear  to  sue.  But,  supposing 
it  good,  in  strict  law  it  cannot  be  maintained,  that  having  covenanted  to 
refer,  the  party  has  covenanted  to  forbear  to  sue ;  and  if  not,  he  has  only 
left  himself  open  to  an  action  for  damages,  if  he  does  not  refer;  which 
the  suit  does  not  prevent,  if  thought  advisable.  It  would  be  very  strong 
to  say,  that,  where  the  legal  remedy  they  have  provided  for  themselves 
is  utterly  incompetent  to  justice,  this  Court  is  precluded  from  granting 
its  ordinary  remedy  by  a  covenant,  which  does  not  in  terms  express  an 
undertaking  not  to  resort  to  this  Court;  and  must  hold  that  doctrine 
upon  a  plea ;  in  that  shape  permitting  the  defendant  to  have  in  substance 
a  specific  performance,  which  would  have  been  refused  to  him  as  a 
plaintiff;  at  the  hazard  of  doing  substantial  injustice,  of  a  delay  of  justice 
almost  of  necessity,  and,  where  the  examination  cannot  be  addressed  to 
the  conscience  of  either  the  parties  or  the  witnesses ;  from  which  the 
subject  cannot  be  debarred,  unless  by  express  terms,  or  necessary  impli- 
cation. That  this  has  not  the  e^ct  of  barring  the  legal  remedy  is  clear 
from  the  cases  at  law,  which  agree,  that  it  is  still  competent  to  him  to  take 
the  legal  remedy.  Then  why  not  the  equitable  ?  The  competency  to 
take  both  stands  upon  the  same  principle."  See'  also  Wilks  v.  Davis, 
3  Meriv.  R.  507.  Mr.  Collyer  has  remarked  (Collyer  on  Partn.  B.  2,  ch. 
3,  §  1,  p.  167,  168);  **This  leads  us  to  a  more  general  consideration  of 
clauses  of  this  nature.  There  are  many  covenants,  to  which  such  clauses 
may  be  added  with  effect ;  but  there  are  others,  the  breach  of  which  does 
not  admit  of  compensation  by  liquidated  damages,  and  to  which,  therefore, 
they  cannot  properly  be  applied.  Thus,  on  the  one  band,  if  the  covenant 
be  such,  that  the  breach  of  it  must  of  necessity  be  uncertain  in  its  nature 
and  amount,  then,  if  liquidated  damages  be  reserved,  they  will  be  deemed 
the  real  damages,  and  a  verdict  in  an  action  on  the  covenant  will  be 
found  for  the  amount  of  the  liquidated  damages.  On  the  other  hand,  if 
the  breach  of  covenant  be  attended  with  certain  damage;  as,  for  in- 
stance, if  it  consist  in  the  omission  to  pay  a  certain  sum  of  money ;  in 
such  case,  although  liquidated  damages  be  reserved  eo  nomine,  they  will 
be  considered  by  a  jury  only  in  the  nature  of  a  penalty,  and  the  real 
damages  will  be  measared  by  the  sum  omitted  to   be   paid.     In  a 
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and  it  has  been  held,  that  they  may.'  So,  apon  a 
like  broad  submission,  and  also  giving  authority  to 
arbitrators  to  dissolve  the  partnership  upon  such 
terms  and  conditions,  as  they  might  prescribe,  it  has 
been  held,  that  the  arbitrators  may  provide,  that,  upon 
the  dissolution,  one  partner  shall  not  carry  on  the 
trade  within  a  particular  prescribed  distance  of  the 
place,  where  the  remaining  partners  are  to  carry  it 
on.^  So,  upon  a  general  submission  by  partners  of 
all  actions,  notes,  accounts,  dealings,  controrersies, 
and  demands,  in  law  or  equity,  it  has  been  held,  that 
it  is  competent  for  the  arbitrators  to  award,  that 
one  of  the  partners  shall  take  all  the  joint  property, 
he  paying  to  the  other  a  sum  in  gross,  and  also  dis- 
charging all  the  partnership  debts.' 


late  case,  even  where  the  real  damage  wa0  ancertaiiiy  yet,  aa  it  was 
evidently  fiir  lesa  than  the  amonnt  of  the  liquidated  damagea,  the 
Court  of  CommoB  Pleaa,  although  the  language,  in  which  the  liqui- 
dated damages  were  agreed  to  be  paid,  waa  the  strongest,  that  could  be 
employed,  referred  it  to  the  prothonotary,  to  ascertain,  what  damages,  if 
any,  the  plaintiff  had  sustained,  and  how  much,  if  any  thing,  ou^t  to  be 
paid  to  the  plaintiff.  Mr.  Jarman,  in  commenting  upon  this  case,  ob- 
serves, that,  upon  the  reasoning. there  adopted  by  the  Court,  it  is  obvious, 
that  a  covenant  to  pay  a  sum  of  money  as  liquidated  damages,  on  the 
breach  of  any  one  of  a  series  of  stipulations,  must  in  all  cases  be  nugatoiy 
as  the  covenant  necessarily  embraces  acts  of  various  degrees  of  import- 
ance, all  which  cannot  with  equal  justice  be  compensated  for  by  the 
payment  of  the  same  sum ;  if  it  were  sufficient  in  regard  to  some,  it  must 
be  excessive  as  Ito  others ;  the  consequence  is,  that,  in  order  to  give  an 
effectual  remedy  for  the  recovery  of  a  sum  of  money  as  stipulated  dam- 
ages in  such  a  ease,  a  distinct  and  separate  amount  should  be  assessed, 
as  the  measure  of  compensation  on  the  breach  of  each  several  contract" 

1  CoUyer  on  Partn.  B.  2,  ch.  2,  $  2,  p.  152, 2d  edit. ;  Green  v.  Waring, 
1  Wm.  Black.  475. 

«  Ibid, ;  Morley  v,  Newsome,  5  Dowl.  &  Ryl.  317. 

^  Byers  v.  Van  Deusen,  5  Wend.  R.  268. 
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CHAPTER  XI. 

REMEDIES   BETWEEN   PARTNERS. 

^  216L  These  are  the  most  material  considera^ 
tions,  which  seem  proper  to  be  brought  before  the 
learned  reader,  as  to  the  true  interpretation  and 
construction  of  partnership  articles,  so  far  as  they 
have,  as  yet,  come  under  judicial  cognizance  and  de- 
cision. They  are  necessarily  imperfect;  but  at  the 
same*  time  they  may  serve  m  some  degree,  as  lights 
and  guides,  to  direct  our  inqmries  in  analogous  cases, 
and  to  pcnnt  out  the  difficulties  to  be  surmounted,  as 
well  as  the  defects  to  be  avoided. 

§  217.  The  next  inquiry  naturally  presented  is,  as  to 
the  remedies,  which  belong  to  partners  themselves, 
either  at  law  or  in  equity,  during  the  continuance  of  the 
partnership,  either  to  enforce  the  particular  stipula- 
tions, contained  in  the  articles  of  partnership,  or  other 
duties  and  obligations,  which  arise  by  operation  and 
implication  of  law.  A  full  examination  of  this  topic 
properly  belongs  to  a  treatise  on  remedies  and  plead- 
ings at  law  and  in  equity,  and  is  beside  the  purpose 
of  the  present  Commentaries ;  but  it  may  be  found 
discussed  at  large  in  elementary  works,  devoted  to  the 
consideration  of  remedies  at  law  and  in  equity.^  It 
may  not,  however,  be  without  use  to  bring  together, 
in  this  place,  some  general  suggestions  and  doctrines. 


1  See  Collyer  on  Partn.  B.2,  ch.  3,$  l,p.  162  to  Id.  §  5,  p. 257, 2d  ed. ; 
Gow  on  Partn.  cb.  2,  §  3,  p.  69  to  §  4,  p.  116, 3d  edit 
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applicable  to  the  subject,  which  may  serve  to  explain 
other  decisions,  or  to  clear  away  lurking  doubts. 

§  218.  Wherever  there  is  an  express  stipulation  in 
the  partnership  articles,  which  is  violated  by  any 
partner,  an  action  at  law,  either  assumpsit,  or  cove- 
nant, as  the  case  may  require,  will  ordinarily  lie,  to 
recover  damages  for  the  breach  thereof.^  In-  many 
cases,  indeed,  such  damages  may  be  merely  nominal, 
and  inadequate  for  redress.  But  still  we  must  take 
the  law,  as  we  find  it ;  and  in  such  cases,  as  in  some 
other  relations  in  life,  we  enter  into  the  connexion  for 
better  or  for  worse.* 

^  219.  It  is  sometimes  laid  down  by  elementary 
writers,  that,  during  the  continuance  of  the  partner- 
ship, an  action  at  law  will  lie  by  one  partner  against 
the  others,  for  moneys  advanced,  or  paid,  or  contrib- 
uted, on  accounjL  of  the  partnership,  or  of  the  debts  and 
obligations  incurred  thereby.^     But  this  doctrine,  in 


1  Gow  on  Partn.  ch.  2,  §  3,  p.  69  to  p.  73, 3d  edit 

s  Collyer  on  Partn.  B.  2,  ch.  2,  §  ],  p.  131,  2d  edit;  Goodman  v. 
Whitcomb,  1  Jac.  &  Walk.  569,  572;  Wray  v.  Hutchinson,  2  Mylne  & 
Keen,  235 ;  1  Story  on  Eq.  Jurisp.  §  659  to  665 ;  Govt  on  Partn.  ch.  2,  §  3, 
p.  69  to  p.  93,  3d  edit  —  The  action  of  account  seems  properly  applicable 
only  to  cases,  where  the  partnership  is  ended.  See  1  Story  on  Eq.  Jurisp. 
§  659  to  665 ;  Gow  on  Partn.  ch.  2,  §  3,  p.  68,  69,  70 ;  Id.  p.  73,  74,  3d  ed. ; 
Wray  v.  Milestone,  5  Mees.  &  Welsh.  21 ;  Foster  v,  Alanson,  2  Term  R, 
479 ;  Duncan  v.  Lyon,  3  John.  Ch.  R.  351, 361,  362.  Actions  of  tort  can 
scarcely  be  maintained  at  law  by  one  partner  against  the  other,  touching 
the  partnership  property ;  even  if  one  partner  should  wilfully  destroy  the 
property.  (Gow  on  Partn.  ch.  2,  §  3,  p.  89  to  p.  93,  3d  edit ;  Collyer  on 
Partn.  B.  2,  ch.  3,  §  8,  p.  257, 268, 2d  edit).  The  appropriate  remedy  seems 
to  be  in  equity. 

3  See  Gow  on  Partn.  ch.  2,  §  3,  p..  79,  80,  81,  citing  Abbott  v.  Smith,  2 
W.  Black.  R.  947,  and  what  was  said  by  Lord  Kenyon  in  Merry  weather 
V.  Nixon,  8  Term  R.  186,  and  by  Mr.  Justice  Bayley  in  Ansell  v.  Wa- 
terhouse,  6  Maule  &  Selw.  390,  and  Holmes  v,  Williamson,  6  Maule  & 
Selw.  158.  See  also  1  Montagu  on  Partn.  ch.  4,  p.  50 ;  Gary  on  Partn. 
65. 
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the  general  terms,  in  which  it  is  laid  down,  is  utterly 
untenaUe,  and  inconsistent  with  the  rights,  and  duties, 
and  relatk>Bs  oi  the  partners  with  eadi  other.^     It  is 


1  Most  of  the  cases,  which  are  supposed  to  incalcate  this  doctrine,  tarn 
vpon  other  veij  disttnct  groundik  They  are  nearly  all  smnmed  up  in 
Mr.  Collyei^s  valuaUe  Treatise.  (CoUyer  on  Partn.  B.  2,  ch.  3,  §  2»  p. 
174  to  p.  193).  They  are  cases,  (1).  where  either  the  debt  was  a  separate 
debt  and  not  a  partnership  debt  (Smith  v.  Barrow,  2  Term  R.  476;  Gow 
en  Parte*  ch.  9^  $  3,  pi  75,  76;  77, 3d  edit>  (2).  Or,  a  separate  and  die* 
tinct  security,  or  negotiable  instrument,  was  given  by  one  partner  to  so- 
other on  the  partnership  account  (Preston  v.  Strutton,  1  Anstr.  R.  50 ; 
Venning  v.  Leckie,  13  East,  R.  7).  (3).  Or,  where  the  contract  was  pre* 
fiminary  to  the  partnenkip,  and  merejy  in  contemplatioD  of  it;  snch  ae 
a  promise  to  contribute  so  much  to  the  partnership  funds,  in  stock  er. 
money.  (Grale  v.  Leckie,  2  Starkie,  R.  107;  Venning  v.  Leckie,  13  Ilasty 
R.  7;  Helme  v.  Smith,  7  Bing.  R.  709).  (4).  Or,  where  the  case  is  one 
«f  partrownera  or  joint  conttacton^  and  not  of  partnen.  (Helme  v.  Smith, 
7  Bing.  R.  709 ;  Graham  v.  Robertson,  2  Term  R.  282;  Sadler  v.  Nixon, 

5  Bam.  &  Adolp.  936).  (5).  Or,  where  the  money  or  funds  have  been 
foluntarily  separated  from  the  partnenhip  stock  or  moneys,  and  appro- 
priated to  one  partner,  and  he  aJone  is  interasted  in  a  contract  touching 
the  same.    (Coffee  v.  Brian,  3  Bing.  R.  54 ;  Jackson  v.  Stopherd,  2  Cromp. 

6  Mees.  361 ;  Wilson  v.  Cutting,  10  Bing.  R.  436 ;  Sharp  v.  Warren, 
6  Price,  R.  132).  (6).  Or,  where  a  balance  has  been  struokj  and  a  sepa- 
rate promise  made  to  pay  the  same  to  one  partner.  (Moravia  v.  Levy, 
2  Term  R.  483,  note;  Foster  e.  Atanson,  2  Term  R.  479;  Preston  v» 
Strutton,  1  Anst  R.  50;  Brierly  «.  CnppBy  7  Carr.  &  Payne,  709 ;  Wray 
Vi' Milestone,  5  Mees.  &  Webb.  21 ;  Henley  o.  Soper,  8  Bam.  &  Cresw. 
16 ;  Winter  p.  White,  1  Brod.  ^  Bkig.  R.  350).  See  also  Gow  on  Partn. 
eh.  2,  §  3,  p.  69  to  p.  97,  3d  edit ;  Fromont  v.  Coupland,  2  Bing.  R.  170 ; 
Garr  v.  Smith,  5  Adolp.  &  £U.  New  R.  128, 138.  But  the  mere  fact  that 
an  account  has  been  taken  and  balance  struck  between  partners  at  a  cer> 
tain  period  during  the  partnership,  would  not  entitle  any  partner  to  main- 
tain ko  action  therefor,  unless  agrsed  to  generally  by  all  the  partners.  In 
Carr  v.  Smith  5  Adolp.  &  Ell.  New  R.  138,  Lord  Denman  said ;  *<  The  case 
of  Fromont  «•  Coupland,  and  other  similar  cases,  seem  to  limit  the  action 
to  a  settlement  of  accounts  on  a  final  close  of  all  {lartnership  transac- 
tions; but  this  case  does  not  necessarily  raise  that  question;  for  at  all 
•ventB  the  setderoent,  in  order  to  ground  an  action,  must  be  one  which  is 
binding  and  conclusive  upon  the  partners.  Now  it  does  not  appear  here 
that  the  adjustment  and  settlement  was  ever  agreed  to  by  all  the  partners, 
nor  indeed  by  the  plaintiff  and  the  testator:  if  therefore  it  were  binding 


334  PARTNERSHIP.  [CH.  XI. 

true^  that  one  partner  may  maintain  an  action  at  law 
against  the  other  partners,  or  anj  one  or  more  of 
them,  for  moneys  advanced,  or  paid,  or  contributed  at 
their  request  for  their  separate  and  distinct  account 
and  benefit.  But  this  is  upon  the  plain  ground,  that 
it  has  no  connexion^  with  the  partnership  concerns 
and  liabilities ;  and  that  the  transactions  or  contracts 
are  between  the  parties  in  their  several,  distinct,  and 
independent  capacities,  separate  from  the  partner- 
ship. For  there  is  no  incompetency  in  partners  to 
enter  into  contracts  with  each  other,  as  individuals,  in 
matters  dehors  the  partnership  concerns  and  business.^ 
But  this  is  very  different  from  the  case  of  a  partner's 
entering  into  contracts  with  the  partnership,  as  such, 
or  of  his  paying  moneys,  or  incurring  liabilities  on 
account  thereof,  he  being  in  all  such  cases  one  of  the 
parties  in  interest,  and,  as  such,  bound  joindy  with 
the  others  to  contribute  towards  the  discharge  of  the 
common  obligations  of  the  partnership.' 


and  eonclofiive  on  them,  it  must  have  heen  so  by  reason  of  the  power  con- 
fided to  the  persons  who  drew  it  up,  and  in  that  case  it  would  be  an  award, 
and  required  a  stamp.  It  would  come  within  the  authority  of  Jebb  v. 
M^Kierman,  rather  than  within  Boyd  v.  fknmeraon,  Sybray  o.  White,  and 
similar  cases.'' 

1  Gow  on  Partn.  ch.  2,  §  3,  p.  75,  76, 3d  edit. ;  Coffee  v.  Brian,  3  Bing. 
R.  54 ;  Smith  «.  Bacrow,  3  Term  R.  476 ;  Nockels  v.  Crosby,  3  B.  & 
Cresw.  814 ;  Collyer  on  Partn.  B.  3,  ch.  3,  ^  3,  p.  175  to  p.  178, 2d  edit ; 
1  Story  on  Eq.  Jurisp.  §  664  to  666 ;  Watson  on  Partn.  ch.  8,  p.  394  to  p. 
409,  2d  edit 

9  Gow  on  Partn.  ch.  2,  §  3,  p.  77,  78,  79 ;  Holmes  v.  Higgins,  1  Bam. 
&  Cresw.  74 ;  Milbum  v.  Codd,  6  Bam.  &  Cresw.  419 ;  Neale  o.  Tuiton, 
4  Bing.  R.  149;  Teague  v,  Hubbard,  8  Bam.  &  Cresw.  345;  Geddes  «. 
Wallace,  2  Bligh,  R.  270 ;  Collyer  on  Partn.  B.  2,  ch.  3,  §  2,  p.  174  to  p. 
178,  2d  edit ;  Womll  v.  Grayson,  Tyrw.  &  Grang.  R.  477,  480 ;  S.  C. 
1  Mees.  &  Welsh.  166 ;  Brown  v.  Tapscott,  6  Mees.  Si,  WeUk,  119, 123 ; 
Bovill  V,  Hammond,  6  Bam.  &  Cresw.  149 ;  Pearson  v.  Skelton,  1  Mees. 
d&  Welsh.  504 ;  S.  C.  Tyrwh.  &.  Grang.  R.  848 ;  Saddler  v.  Nixon,  5 
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^  220.  This  doctrine  is  not  confined  to  cases  of 
moneys  paid,  or  debts  incurred,  or  contributions  made, 
by  one  partner  on  account  of  liabilities  of  tbe  part- 
nership, resulting  from  contracts,  binding  the  same ; 
but  it  equally  applies  to  moneys  paid,  and  debts  in- 
curred, and  contributions  made,  by  one  partner  on 
account  of  negligences  and  torts,  affecting  the  part- 
nership.^ In  the  ordinary  course  of  things  there  is 
not,  indeed,  as  is  well  known,  any  right  of  contribu- 
tion allowed  by  the  common  law  between  joint  wrong- 
doers, where  one  has  paid  the  whole  damages  or  ex- 
penses occasioned  thereby.^  And  this  rule  is  just  as 
applicable  to  partners,  as  to  other  persons.^  But, 
then,  the  rule  is  to  be  understood  according  to  its 
true  sense  and  meaning,  which  is,  where  the  tort  is  a 
known  meditated  wrong,  and  not  where  the  party  is 
acting  under  the  supposition  of  the  entire  innocence 
and  propriety  of  the  act,  and  the  tort  is  merely  one 
by  construction  or  inference  of  law.^  In  the  latter 
case,  although  not  in  the  former,  there  may  be,  and 
properly  is  a  contribution  allowed  by  law  for  such  pay- 
ments and  expenses  between  the  constructive  wrong- 
doers, whether  partners,  or  not.*  Still,  however,  the 
same  difficulty  occurs  at  law  in  such  cases  of  con- 
structive torts,  as  in  cases  of  contracts ;  and  no  remedy 


Bam.  &  Adolp.  986;  Haskell  v.  Adams,  7  Pick.  59;  1  Story,  Eq.  Jurisp. 
§  679,  680, 681. 

1  Pearson  v.  Skelton,  1  Mees.  &  Welsh.  504 ;  S.  C.  Tyrwh.  &  Grang. 
R.84a 

«  Menyweather  r.  Nixon,  8  Terra  R,  186. 

3  Pearson  v.  Skelton,  1  Mees.  &  Welsh.  504 ;  S.  C.  Tyrwh.  &  Grang. 
R.848. 

4  Adamson  v.  Jarvis,  4  Bing.  R.  66. 
s  Ibid. 
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at  ]aw  is  maintaiiiable  therefor  between  the  partners. 
The  remedy,  as  we  shall  presently  see,  must  be 
administered  in  another  tribnnal.^ 

^  221.  The  ground,  why  at  law,  independent  of  any 
spedal  covenant,  or  any  distinct  several  contract,  one 
partner  cannot  maintain  a  suit  against  the  other  part- 
ners for  moneys  paid,  or  advanced,  or  c(»itributed,  or 
liabilities  incurred,  on  account  of  the  partnership, 
may  be  readily  explained  in  a  satisfactory  manner. 
In  the  first  place,  upon  the  mere  technical  principles 
of  the  common  law,  one  partner  cannot  sue  the  oth* 
ers  for  a  contribution  or  payment  made  for  a  just 
partnership  liability ;  for  in  such  a  suit  all  the  part- 
ners, including  himsdf,  must  be  made  defendants; 
and  it  is  clear,  upon  the  acknowiedgled  princijdes  of 
pleading  at  the  common  law,  that  a  party  cannot  at 
once  be  a  plaintiff  and  a  defendant  in  the  same  suit ; 
or,  in  other  words,  he  cannot  sue  himself,  either 
alone,  or  in  conjunction  with  others.^    But  a  reason, 


1  Pearson  v.  Skelton,  1  Mees.  &  Welsh.  504 ;  S.  C.  Tyrw.  &  Gnmg. 
R.  848. —  In  this  case  Mr.  Baron  Parke  is  reported,  in  Tjrrw.  &  Granger, 
850,  851,  to  have  said;  ''How  were  the  profits  divided?  Did  the  part- 
ners divide  the  net  profits,  after  the  payment  of  all  expenses,  or  the  gross 
profits  according  to  the  number  of  miles,  that  each  partner  horsed  the 
coach  ?  If  the  latter  was  the  case,  there  was  no  common  fund,  and  you 
will  be  entitled  to  a  rule ;  but  if  there  was  a  partnership  Aind,  out  oi 
which  losses  were  to  be  paid,  your  remedy  is  in  equity.  We  will  con- 
sult the  Lord  Chief  Justice,  and  ascertain,  what  evidence  he  has  upon  his 
notes,  as  to  the  existence  of  a  partnership  fund.  With  respect  to  the 
first  objection  taken  at  the  trial,  it  does  not  apply.  On  a  subsequent 
day  Parke  D.  said,  that  on  consulting  the  notes  of  the  Lord  Chief  Justice 
it  appeared,  that  there  was  a  partnership  fund,  out  of  which  the  escpenses 
were  first  to  be  paid,  and  the  residue  divided  among  the  partners ;  con- 
sequently the  non-suit  was  right"    See  ante,  §  61,  and  note. 

9  Collyer  on  Partn.  B.  2,  ch.  3,  §  2,  p.  188  to  p.  193,2d  edit ;  fioaanquet 
V.  Wray,  6  Taunt  R.  597 ;  Mofllkt  v.  Van  MilUngen,  cited  2  Boe.  &  Pull. 
124,  note ;  Mainwaring  v.  Newman,  2  Bos.  &  Pull.  120 ;  De  Tastet  v. 
Shaw,  1  Bam.  ^  Aid.  664 ;  Neale  «.  Turton,  4  Bing.  R.  149 ;  Teagae  v. 
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&r  more  satisfactory,  because  it  is  in  no  shape  found*- 
ed  upon  technical    principles,  is,   that  until  all   the 


Hubbard,  9  Barn.  &  Cresw.  532 ;  Brown  v,  Tapscott,  6  Mees,  &  Welsb. 
119,  123 ;  Holmes  v,  Higgins,  1  Barn.  &  Cresw.  74  ;  Malyne's  Lex 
Merc.  p.  310;  Niven  «.  Bpikeman,  19  John.  E.  401 ;  1  Story,  £q.  Jurisp. 
§  664,  665,  ^9 ;  Jones  v.  Yates,  9  Barn.  &  Cresw.  532.  —  In  this  respect 
the  Roman  law,  the  law  of  France,  and  the  law  of  Scotland,  present  a 
marked  contrast  to  the  common  law.  In  the  jurispradence  of  each  of 
these  latter  countries  the  firm  is  treated  in  its  aggregate  capacity,  a« 
having  an  independent  existence,  somewhat  like  a  quasi  corporation; 
and  the  firm  may,  therefore,  sue,  and  be  sued  by  a  single  partner,  with- 
out any  repugnancy,  exactly  as  a  member  of  a  corporation  may  sue,  and 
ha  sued  by  the  corpojration  itself.  Id  this  respect  tb^re  is  an  analogy  to 
the  proceedings  in  our  Courts  of  Equi^,  where  one  partner  is  entitled 
to  sue  all  the  other  partners  for  an  adjustment  of  the  partnership  con- 
cerns, or  for  any  transactions  growing  out  of  the  same  conc^ns.  Mr. 
Bell  (2  Bell,  Comm.  B.  7,  p.  619,  620, 5th  edit)  states  the  Scottish  law  as 
follows.  **  Some  lawyers  have  considered  the  obligation  of  the  companj 
as  only  the  joint  and  several  obligations  of  the  partners.  But  this  is  not 
correct  in  the  law  of  Scotland.  The  partnership  is  held  u,  in  law,  a 
separate  person;  capable  of  maiptainijig  independently  the  relations  of 
debtor  and  creditor.  As  a  separate  person,  the  company  is  known  and 
recognised  in  obligations  and  contracts  by  its  separate  name  or  firm,  as 
its  personal  appellation.  But  it  cannot  hold  feudal  property  in  tlje  social 
name.  It  is  a  consequence  of  this  separate  existence  of  the  company  as 
a  person,  that  an  action  cannot  directly,  and  in  the  first  instance,  be 
maintained  against  a  partner  for  the  debt  of  the  company.  The  demand 
must  be  made,  first,  against  the  company ;  or  the  company  must  have 
lailed  to  pay,  or  have  dishonored  their  bill,  before  the  partner  can  be 
called  on.  It  also  follows,  that  the  partners  are  guarantees  or  sureties 
for  the  company;  not  proper  or  principal  debtors.  And  so,  although 
diligence  may  proceed  against  the  partners  directly,  the  company  having 
failed  to  pay  according  to  their  obligation ;  and  although  personal  dili- 
gence necessarily  can  proceed  only  against  the  individuals,  the  estate  of 
the  partner  can,  in  bankruptcy,  be  charged  onl^  with  the  balance  re- 
maining due,  after  what  may  be  drawn  from  the  company  estate. 
Another  consequence  is,  that  the  creditors  of  a  partner,  if  they  would 
attach  his  share,  must  arrest  in  the  hands  of  the  company  as  a  separate 
person.  Action  or  diligence  seems  to  be  legally  competent  by  a  com- 
pany firm ;  or  against  the  partnership  by  its  firm ;  though  personal  exe- 
cution, of  course,  is  possible  only  against  the  individuals.  But  so  many 
doubti  have  been  raised  of  late  on  these  points,  that  the  safer  course  in 
to  use  the  names  of  the  partners.    Sequestration  of  the  company's  estate 
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partnership  concerns  *  are  ascertained  and  aci^usted,  it 
is  impossible  to  know,  whether  a  particular  partner 
be  a  debtor  or  a  creditor  of  the  &in;  for  although 
he  may  have  advanced  large  sums  of  money  on  ac- 
count thereof,  he  may  b^  indebted  to  the  firm  in  a 
much  larger  amount.  Now,  a  settlement  of  all  the 
partnership  concerns  is  ordinarily,  during  the  contin- 
uance of  the  partnership,  unattainable  at  law;  and 
even  in  equity  it  is  not  ordinarily  enforced,  except 
upon  a  dissolution  of  the  partnership.  If  one  part- 
ner  could  recover  against  the  other  partners  the 
whole  amount  paid  by  him  on  account  of  the  part- 
nership, they  would  immediately  have  a  cross  action 
against  him  for  the  whole  amount,  or  his  share  there- 
of ;  and  if  he  could  recover  only  their  shares  thereof, 
then,  in  order  to  ascertain  those  shares,  a  full  account 
of  all  the  partnership  concerns  must  be  taken,  and 
the  partnership  itself  wound  up.  This  would  mani- 
festly be  a  most  serious  inconvenience,  as  well  as  a 


proceedB  in  the  name  of  the  firm.  In  England,  a  doctrine  prevails,  which 
does  not  accord  with  the  law  of  Scotland,  and  which,  perhaps,  is  to  be 
ascribed  to  a  difference  of  principle,  on  the  point  now  under  discussion. 
At  law,  in  England,  there  can  be  no  debt  between  two  partnerships,  of 
each  of  which  one  person  is  a  partner ;  and  this  on  the  ground,  that '  no 
man  can  contract  with  himself,  and  therefore  cannot  bind  himself  in  the 
society  of  one  set  of  persons  to  another,  in  which  he  is  also  a  partner. 
It  is  allowed,  that  the  contract  is  available  in  equity,  but  not  in  law.  In 
Scotland,  debts  between  companies,  in  which  the  same  individual  is  part- 
ner, are  every  day  sustained  as  quite  unexceptionable."  See  Pothier,  de 
Society,  n.  135, 196.  The  Roman  law,  while  it  ordinarily  gave  the  action 
pro  socio  only  in  cases  of  a  dissolution  of  the  partnership,  excepted 
special  cases.  Nonnunquam  necessarium  est,  et  manente  societate,  agi 
pro  socio ;  veluti,  cum  societas,  vectigalium  caus^  coita  est,  propterque 
varioe  contractus  neutri  expediat  recedere  a  societate,  nee  refertur  in 
medium,  quod  ad  alteram  pervenerit  Dig.  Lib.  17,  tit  2, 1. 65,  §  15;  Id. 
1.  58;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  3a 
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change  of  the  original  contract,  from  a  joint  contract 
of  all  the  partners,  in  sdido^  to  a  seyeral  contract, 
each  for  his  own  aliquot  part  of  the  final  balance, 
due  to  a  particular  partner  upon  a  special  transac- 
tion.^ And  in  cases  of  this  sort  the  maxim  maj  justly 
apply;  Frusira  petisy  quod  statim  cUteri  reddere  co- 
geris  f  or,  as  it  is  sometimes  expressed ;  Frustra  pe- 
terit,  quod  max  rediturus  esset? 

^  222.  But,  although,  in  cases  of  the  sort  above- 
mentioned,  no  remedy  lies  at  law ;  yet  in  equity  an 
appropriate  remedy  may  and  will  be  granted,  wher- 
eyer  it  is  ex  (Bquo  et  bono  necessary  and  proper;  foi*, 
in  equity,  there  is  no  difficulty  in  one  partner's  suing 
the  other  partners  for  money  advanced,  or  contribu- 
tions made,  or  liabilities  incurred  simply  on  the  ground, 
that  it  has  its  foundation  in  a  partnership  transaction, 
if  in  other  respects  the  suit  is  unobjectionable,  as  no 
technical  difficulty  occurs  in  equity,  as  to  the  joinder 
of  all  the  proper  parties  to  the  suit.^  Indeed  the  ordi- 
nary remedy  now  administered  in  matters  of  account, 
or  requiring  an  account  between  partners,  is  exclu- 
sively in  equity.*    But  this  subject,  which  is  rarely. 


1  CoUyer  on  Partn.  B.  2,  ch.  3,  §  2,  p.  174  to  ]>.  193, 3d  edit ;  Harvey  v. 
Crickett,  5  Maule  &  Selw.  336;  Gow  on  Partn.  ch.  2,  §  3,  p.  69  to  p.  77, 
3d  edit. ;  Id.  c\l%  §  4,  p.  93  to  p.  102. 

3  Branch  Maxims,  p.  51,  Amer.  Edit  1824 ;  Jenkins,  Cent  256. 

3  Collyer  on  Partn.  B.  2,  ch.  3,  §  2,  p.  175, 2d  edit ;  1  Story  on  £q. 
Jorisp.  §  664 

4  Collyer  on  Partn.  B.  2, ch.  3,  §  2,  p.  174  to  p.  193, 2d  edit;  Id.  ch.  3, 
§  7,  p.  245  to  p.  249 ;  Abbott  v.  Smith,  2  Wm.  Black.  947 ;  Gow  on  Partn. 
ch.S^§4,p.93top.  102,3d  edit;  1  Story,  Eq.  Jarisp.  §  666  to  674 ;  Id. 
§  679,  680;  Peanon  v.  Skelton,  1  Mees.  Ox.  Welsh.  R.  504 ;  S.  C.  Tyrw. 
&  Grang.  R.  848. 

5  Collyer  on  Partn.  B.  2,  ch.  3,  §  4,  p.  197  to  p.  232, 2d  edit ;  Duncan 
V.  Lyon,  3  John.  Ch.  R.  351, 861, 362, 363;  Gow  on  Partn.  ch.  2,  §  3,  p. 
73, 74, 3d  edit ;  Id.  ch.  2,  §  4,  p.  93  to  p.  102. 
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if  ever  acted  upon  in  Courts  of  Equity,  except  upon  a 
dissolution  of  the  partnership,  will  more  appropriate- 
ly occur  in  another  place,^ 

^  223.  The  Roman  law  did  not  to  the  same  extent, 
or  precisely  in  the  same  manner,  as  our  law,  recog- 
nise the  distinction  between  remedies  at  law  and 
remedies  in  equity,  although  it  is  very  clear,  that  an 
analogous  distinction,  between  suits  in  the  ordinary 
forum,  and  suits  ex  aquo  et  bono  before  the  PrsBtcNr's 
forum,  was  well  understood,  and  fully  acted  upon. 
But,  in  cases  of  partnership,  owing  to  the  com[dicated 
nature  thereof,  a  special  remedy  was  provided,  com- 
monly called  the  Actio  pro  sodo^  the  nature,  character, 
and  operation  whereof  is  fully  explained  in  the  Digest.' 

§  224.  And,  here,  a  question  of  a  local  and  general 
nature  may  arise,  when,  and  under  what  circumstances, 
and  to  what  extent.  Courts  of  Equity  will  interfere  to 
enforce  either  the  express  or  implied  duties  and  obli- 
gations of  partners  inter  sese.  In  respect  to  such  du- 
ties and  obligations,  as  are  of  a  positive  and  personal 
nature,  it  seems  difficult  to  perceive,  how  Courts  ci 
Equity  can  enforce  a  specific  performance  of  them ; 
and,  therefore,  in  case  of  a  breach  thereof,  the  injured 
party  must  be  left  to  his  remedy,  if  any,  at  law.^    But 


1  Ibid. ;  post,  §  238, 229;  Forman  «.  Homfray,  2  Yes.  &  Beam.  329; 
HaTrison  v.  Armitage,  4  Madd.  R.  143 ;  Richarda  v.  Davies,  2  Ruas.  R. 
347 ;  Loacombe  v.  Ruasell,  4  Sim.  R.  8 ;  Knebell  v.  White,  2  Yoange  & 
Coll.  15 ;  Glassington  v.  Thwaites,  1  Sim.  &>  Stu.  124,  and  the  Reporter's 
notes  (a)  and  (b) ;  Natusch  v.  Irving,  Gow  on  Partn.  App.  398, 3d  edit ; 
Wallworth  v.  Holt,  4  Mylne  &  Craig.  519, 635, 639. 

a  Dig.  lib.  17,  tit  2, 1. 31,  32,  33, 34,  &c. ;  Pothier,  Pand.  lib.  17,  tit 
2,  n.  30  ton.  54. 

3  Eemble  v.  Kean,  6  Sim.  R.  333 ;  Clarke  v.  Price,  1  Wils.  Ch.  R.  157 ; 
Kimberley  v.  Jennings,  6  Sim.  R.  340 ;  CoUyer  on  Partn.  B.  2,  ch.  2,  §  2, 
p.  142, 2d  edit ;  Id.  B.  2,  ch.  2,  §  1,  p.  131 ;  2  Story,  £q.  Jurisp.  §  722  a. 
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the  same  objection  does  not  seem  to  apply  to  cases, 
where  the  relief  sought  is  to  enforce  the  due  obser- 
Tance  of  negative  duties  and  oUigations ;  for,  here, 
all,  that  is  required,  is,  that  the  court  should  restrain 
the  partner  from  violating  them ;  or,  in  other  words, 
from  doing  acts,  which  violate  the  express  or  implied 
obligation,  which  he  is  under  to  forbear.  Thus,  for 
example,  although  a  Court  of  Equity  could  not  com- 
pel a  partner  to  bescow  his*  skill,  and  diligence,  and 
services  faithfully  in  the  partnership  business ;  yet  it 
may  interpose  by  injunction  to  restrain  him  from  wast- 
ing the  partnership  property,  from  misusing  the  part- 
nership name,  from  interfering  to  stop  the  partner- 
ship business,  or  from  fraudulent  practices  injurious 
or  ruinous  to  the  partnership,  in  violation  of  his  ex- 
press duties  or  express  contracts.^ 


1  Ibid.;  Collyer  on  Partn.  R  9,  ch.  3,  §  5,  |>.  233  to  p.  240,  3d  edit; 
Id.  B.2,  ch.  2,  §  2,  p.l42;  3  Kent,  Comm.  Loct  43,p.60,  4tliedit;  Miles 
V.  Thomas,  9  Sim.  R.  60&  —  The  comments  of  the  Vice  Chancellor  (Sir 
L.  Shadwell)  on  this  subject,  in  Eemble  «.  Kean,  (6  Sim.  R.  333),  are  so 
important  that  they  deserve  to  be  cited  at  iaige.  **  In  the  case  of  a  mere 
contract  betveen  two  persons,  who  are  both  carrying  on  the  same  trade, 
that  one  shall  not  carry  on  his  tiade  within  a  limited  distance,  in  which  the 
party  contracted  with  intends  to  carry  on  his  trade,  the  whole  agreement 
is  of  so  genuine  a  kind,  that  the  court  would  enforce  the  performance  of 
the  agreement  by  restraining  the  party  by  injunction  from  breaking  the 
agreement  so  made.  In  the  case  where  the  parties  are  partners,  and  one 
of  the  partners  contracts,  that  he  shall  exert  himself  for  the  benefit  of  the 
partnership,  though  the  court,  it  is  true,  cannot  compel  a  specific  perform- 
ance of  that  part  of  the  agreement,  yet,  there  being  a  partnership  subsist- 
ing, the  court  will  restrain  thatparty  (if  he  has  covenanted,  that  he  will  not 
carry  on  the  same  trade  with  other  persons)  from  breaking  that  part  of  the 
agreement  That  is  in  case  of  a  partnership.  In  the  case  of  Morris  v.  Col- 
man,  18  Ves.  437,  the.bill  was  filed  by  Morris  against  Colman  for  the  purpose 
of  having  a  question  upon  the  articles  of  partnership  determined,  and  for 
restraining  Colman  from  doing  many  acts,  which  he  was  disposed  to  do; 
and  I  think,  in  that  case  (for  I  was  counsel  for  Colman  from  the  beginning 
to  the  end),  that  Colman  always  stood  on  the  defensive.    The  only  qae»- 
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^  225.  A  few  illustrations  of  the  general  doctrine 
may  be  here  properly  introduced.  Courts  of  Equity, 
in  interfering  by  way  of  injunction  in  cases  of  part- 
nership,  act  upon  a  sound  discretion,   and  wiD  not 


tion  was,  whether  Colman  should  be  at  liberty  to  do  certain  acts,  which 
he  imisted  he  was  at  libertj  to  do,  and  Mfnris  contended,  that  he  was  not 
Now,  I  apprehend,  that  what  Lord  Eldoa  says,  in  giving  his  jodgnient 
upon  that  point,  must  be  taken  with  veferente  to  the  subject,  that  was  be- 
fore him ;  and  I  perfectly  well  recollect  th«  time,  when  the  injunction 
was  granted  to  restrain  Mr.  Colman,  but  I  tm  not  quite  sure,  it  is  ex- 
actly in  the  way,  in  which  the  repoit  represenls.  But  Colman  insisted, 
generally,  that  he  had  a  right  to  write  dramatic  pieces  for  other  theatres  - 
and  then  there  was  an  injunction  granted  to  restrain  the  representation 
of  one  of  the  pieces,  which  he  had  written,  and  which  was  intended  to 
be  represented,  I  think,  at  Covent-garden  theatre.  In  the  argument  it 
was  said,  that  the  particular  provision,  which  is  staled  in  the  case,  was  a 
provision  restraining  Colman  from  writing  dramatic  pieces  for  any 
other  theatre;  and  in  the  argument  it  was  said  by  the  counsel  fot 
the  plaintiff^  that  that  provision  was  no  more  against  public  policy 
than  a  stipulation,  that  Mr.  Garrick  should  not  perform  at  any  other 
theatre  than  that,  at  which  he  was  engaged,  would  have  been.  Now, 
with  reference  to  what  was  said  by  counsel,  upon  arguing  the  case  of  a 
partneiship,  Lord  Eldon  says;  *If  Mr.  GKirrick  was  now  living,  would 
it  be  unreasonable,  that  he  should  ccmtiact  with  Mr.  Cdman  to  per- 
form only  at  the  Haymarket  theatre,  and  Mr.  Colmaa  with  him  to 
write  for  that  theatre  alone?  Why  should  they  not  thus  engage  for 
the  talenUi  of  each  other  ? '  That  mode  of  putting  the  question  appears  to 
me  to  show,  that  Lord  Eldon  is  speaking  of  a  case,  where  the  parties  are 
in  partnership  together ;  because  it  would  be  a  strange  thing,  that  one 
ahoidd  contract  to  perform  only  at  the  Haymarket  theatre,  and  the  othtt 
to  write  for  that  theatre  alone,  except  in  the  case  of  a  partneiahip, 
where  both  parties  would  be  exerting  themselves  for  their  mutual  ben- 
efit; because,  if  they  were  not  in  partnership,  the  effect  of  such  an 
agreement  might  be,  that  neither  might  exert  his  talents  at  alL  In 
this  case,  however,  there  is  no  partnership  whatever  between  the  pn^- 
etors  of  Covent-garden  theatre,  and  Mr,  Eean ;  but  the  contract'  is  nothing 
more  than  this,  that  Mr.  Kean  shall,  for  a  given  remuneration,  act  a  cer- 
tain number  of  nights  at  Covent-garden  theatre,  with  a  proviso,  that  in 
the  mean  time,  he  shall  not  act  at  any  other  theatre.  And  it  is  quitp 
clear,  that  this  bill  is  filed  for  the  purpose  of  having  the  perform- 
ance of  an  agreement  with  regard  to  his  contract  to  act  [His  Hon- 
or here  stated  the  substance  of  the  bill,  and  then  proceeded];— -So 
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interfere  to  remedy  any  Inreaches  of  duty,  unless  they 
are  of  such  a  nature,  as  may  produce  permanent  in- 
jury to  the  partnership,  or  inyohe  it  in  serious  per- 
ils or  mischiefs  in  future.     A  mere  fugitive,  tempora- 


that  it  was  an  agreement  to  act  at  Covent-garden  theatre,  a  certain 
number  of  nights  in  the  season,  1830-31,  and  that,  in  the  meantime, 
the  defendant  should  not  act  in  London;  and  the  bill  is  filed  for  the 
purpose  of  enforcing  the  performance  of  that,  agreement,  which  mainly 
consists  in  the  fact  of  his  acting ;  and  it  appears  to  me,  that  it  is  ut- 
terly impossible,  that  this  court  can  execute  such  an  agreement  In 
the  first  place,  independently  of  the  difficully  of  compelling  a  man  to  act, 
there  is  no  time  stated,  and  it  is  not  stated  in  what  characters  he  shall 
act;  and  the  thing  is,  altogether,  so  loose,  that  it  is  perfectly  impossible 
for  die  court  to  determine  upon  what  scheme  of  things  Mr.  Kean  shall 
perform  his  agreement  There  can  bo  no  prospective  declaration  or  di- 
rection of  the  court,  as  to  the  performance  of  the  agreement ;  and,  sup- 
posing Mr.  Kean  should  resist,  how  is  such  an  agreement  to  be  performed 
by  the  court?  Sequestration  is  out  of  the  question ;  and  can  it  be  said, 
that  a  man  can  be  compelled  to  perform  an  agreement  to  act  at  a  theatre 
by  this  court  sending  him  to  the  Fleet  for  refusing  to  act  at  all? 
There  is  no  method  of  arriving  at  that,  which  is  the  substance  of  the 
contract  between  the  parties,  by  means  of  any  process,  which  this  court 
is  enabled  to  issue ;  and,  therefore,  (unless  there  is  some  positive  author- 
ity to  the  contrary]  my  opinion  is,  that,  where  the  agreement  is  mainly  and 
substantially  of  an  active  nature,  and  is  so  undetermined,  that  it  is  im- 
possible to  have  performance  of  it  in  this  court,  and  it  is  only  guarded  by 
a  negative  provision,  this  court  will  leave  the  parties  altogether  to  a  court 
of  law,  and  will  not  give  partial  relief  by  enforcing  only  a  negative  stip- 
ulation. I  think,  for  the  reasons,  which  I  have  stated,  that  what  Lord 
Eldon  has  said  in  the  case  of  Morris  v.  Colman  bears  upon  this  case.  In 
Clark  V.  Price,  2  J.  Wilson's  C.  C.  157,  (in  which,  also,  I  was  counsel) 
there  was  a  positive  stipulation,  by  Price,  that  he  would  write  reports 
for  Clark  the  bookseller.  Lord  Eldon  says,  in  his  judgment  upon  that 
case;  'The  case  of  Morris  v.  Colman  is  essentially  different  from  the 
^present  In  that  case,  Morris,  Colman,  and  other  persons  were  engaged 
in  a  partnership  in  the  Haymarket  theatre,  which  was  to  have  contin- 
uance for  a  very  long  period,  as  long  indeed  as  the  theatre  should  exist 
Colman  had  entered  into  an  agreement,  which  I  was  very  unwilling  to 
enforce,  not  that  he  would  write  for  the  Haymarket  theatre,  but  that  he 
would  not  write  for  any  other  theatre.  It  appeared  to  me,  that  the  court 
could  enforce  that  agreement  by  restraining  him  from  writing  for  any 
other  theatre.    The  court  could  not  compel  him  to  write  for  the  Hay- 
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ry  breach,  involmg  no  serious  evils  or  mischiefs,  and 
not  endangering  the  future  success  and  operations  of 
the  partnership,  will,  therefore,  not  constitute  any 
case  for  equitable  relief.^  It  is  upon  this  ground,  that 
Courts  of  Equity  will  not  interfere  in  cases  of  frivo- 
lous vexation,  or  for  mere  differences  of  temper, 
casual  disputes,  or  other  minor  grievances  between 
the  parties ;  but  will  deem,  as  in  some  other  more 
important  relations  in  life,  that  the  parties  enter  into 
them  with  a  fair  understandmg,  that  such  infirmities 
are  to  be  borne  with,  and  that  a  separation  of  inter- 
ests, or  an  injunction  against  acts  is  not  to  be  decreed, 
because  one  of  the  parties  is  more  sullen  or  less  good- 
tempered  than  the  other.^ 


market  theatre ;  but  it  did  the  only  thing  in  its  power,  it  induced  him, 
indirectly,  to  do  one  thing  by  prohibiting  him  from  doing  another.  There 
was  an  ezpresB  covenant  on  his  part,  contained  in  the  articles  of  partner- 
ship* But  the  terms  of  the  prayer  of  this  bill  do  not  solve  the  difficulty ; 
for,  if  this  contract  is  one,  which  the  court  will  not  carry  into  execution, 
the  court  cannot,  indirectly,  enforce  it  by  restraining  Mr.  Price  fiom 
doing  some  other  act*  His  Lordship  then  proceeds  to  observe  upon  the 
express  terms  of  the  contract,  and  says,  that  he  will  not,  in  that  case, 
interfere  to  enforce  an  implied,  negative  stipulation;  for  that  is  the 
utmost,  that  can  be  made  of  his  Lordship^s  observations  in  that  case.  For 
the  reasons,  which  I  have  stated,  I  am  of  opinion,  that,  if  this  cause  were 
now  being  heard,  and  the  agreement  were  admitted  to  be  such,  as  it 
appears  to  be,  this  court  court  not  make  any  decree,  but  must  dismiss 
the  bilL"  See  2  Stoiy  on  Eq.  Jurisp.  §  958,  and  note  (4).  See  also  the 
doctrine  of  the  Roman  law  on  this  subject,  (ante,  §  182),  where  it  is 
stated,  that  the  action  Pro  Socio  for  an  account  did  not  lie  until  after  a 
dissolution  of  the  partnership ;  but  it  did  in  certain  special  partnerships, 
such  as  a  partnership  for  collection  of  the  public  revenue.  (Caus4  Vecti- 
galium^ 

1  Collyer  on  Partn.  B.  2,  ch.  3,  §  5,  p.  236, 2d  edit ;  Charlton  v.  Poul- 
ter,  19  Ves.  148,  n.;  Goodman  v.  Whitcomb,  1  Jac  &  Walk. 592 ;  Miles 
V.  Thomas,  9  Sim.  R.  606, 609. 

9  Goodman  v.  Whitcomb,  1  Jac.  &  Walk.  572;  Collyer  on  Partn.  B.  2, 
ch.  2,  §  2,  p.  131, 2d  edit ;  ante,  §  218. 
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^  226.  It  was  upon  the  same  groand  of  the  fugitive 
or  temporary  nature  of  the  breach  of  the  stipulation, 
that,  where  a  covenant  in  the  partnership  articles  pro- 
vided, that  the  business  should  be  carried  on  in  the 
joint  names  of  all  the  partners,  and  that  all  contracts 
and  engagements  on  account  of  the  trade,  and  all 
cliecks  and  drafts  drawn  by  them,  and  all  receipts  of 
money  paid,  should  be  in  the  joint  names  of  all  the 
partners,  and  some  of  them  afterwards  refused  to 
fiiLfil  the  covenant,  and  to  add  the  name  of  the  plain- 
tiff  to  certain  contracts,  entered  into  for  and  on  ac- 
count of  the  firm,  the  court  refused  to  interfere  by 
^ay  of  injunction.^ 

^  227.  On  the  other  hand,  where  one  partner  has 
improperly  involved  the  partnership  in  debt,  or  has 
himself  become  insolvent,  or  has  otherwise  grossly 
misconducted  himself,  Courts  of  Equity  will  inter- 
pose, and  restrain  him  from  drawing,  accepting,  or 
indorsing,  bills  or  notes  in  the  name  of  the  firm,  or 
firom  contracting,  or  receiving  partnership  debts.*  So, 
an  injunction  will  be  granted  against  a  partner,  who 
grossly  and  wantonly  obstructs,  injures,  or  prevents 
the  carrying  on  of  die  partnership  business  ;  ^  or  who 
designedly  misapplies  the  property  of  the  partnership 
to  purposes,  not  warranted  by  the  articles,  or  the  ob- 
jects of  the  trade.*    If,  therefore,  a  partnership  ne- 


1  Munhall  v.  Colman^d  Jae.  &  Walk.  968. 

s  Collyer  on  Partn.  B.  %  ch.  3,  §  5,  p.  233,  234,  and  note  (b),  2A  edit ; 
Williams  v.  Bingley,  2  Vem.  R.  278,  Mr.  Raitbby's  note;  Master  v.  Kir- 
ton,  3  Ves.  jr.  R.  74 ;  Lawson  v.  Morgan,  1  Price,  R.  309 ;  Hood  v,  Astony 
1  Ross.  R.  412;  Gcyw  on  Partn.  ch.  2,'§  4,  p.  108, 109,  3d  edit;  1  Story, 
fiq.  Jurisp.  §  667 ;  Miles  «.  Thomas,  9  Sim.  R.  606. 

3  Charlton  v.  Ponlter,  19  Ves.  149,  note  (c). 

4  Glassington  v.  Thwaites,  1  Sim.  &  Stu.  R.  124,  and  the  Reporter's 
note  (a). 
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gotiable  security  is  misapplied  to  the  pajrment  of  the 
separate  debt  of  one  partner,  an  injunction  will  be 
granted  to  restrain  its  farther  negotiation,  and  to  re- 
quire it  to  be  restored  to  the  partnership,  or  cancelled, 
as  the  case  may  require,  unless,  indeed,  it  has  passed 
into  the  hands  of  a  band  fde  holder,  without  notice 
of  the  misapplication.^  * 

^  228.  Independently  of  the  administration  of 
relief  by  Courts  of  Equity  in  the  cases,  to  which  we 
have  alluded,  they  will,  it  seems,  in  some  instances,  in- 
terpose ;  and  appoint  a  receiver  of  the  joint  effects, 
during  'the  continuance  of  the  partnership.  But  to 
authorize  a  partner  to  call  for  the  appointment  of  ^ 
receiver  of  the  stock  of  a  subsisting  partnership,  he 
must  be  prepared  to  show  a  case  of  the  grossest 
abuse  and  the  strongest  misconduct  on  the  part  of 


1  CoUyer  on  Paitn.  B.  2,  ch.  3,  §  5,  p.  333,  334, 235, 236, 245, 2d  edit  $ 
Hood  V.  Aston,  1  Ron.  R.  412, 413;  ante,  §  132;  Jervis  o.  White,  7  Ves. 
413,  Gow  on  Partn.  ch.  2,  §  4,  p.  108, 109, 3d  edit ;  Littlewood  v.  Cald- 
well, 11  Price,  R.  97;  1  Stoiy,  Eq.  Jarisp.  §eB7^  669.^  In  Hood  v 
Aston,  (I  Russ.  R.  412,415),  Lord  Eldon  said ;  **The  mere  circumstance, 
that  a  partner  gives  a  partnership  bill  for  his  separate  debt,  maj,  or  may 
not,  lay  a  ground  for  the  issuing  of  an  injunction  against  its  negotiation ; 
for  the  person,  who  takes  it,  may  or  may  not,  have  some  reason  for  sup- 
posing that  his  debtor  had  a  right  or  authority  so  to  use  the  partnership 
name.  But  where  it  appears,  that  an  individual  partner,  indebted  to  the 
partnership,  being  unable  to  pay  his  sepexate  bill,  holden  by  his  bank- 
ers, substitutes  for  it,  by  a  negotiation  with  them,  a  partnership  securi^, 
made  and  given  without  the  consent  or  knowledge  of  his  copartners,  and 
the  bankers  are  aware,  that  it  is  so  given  without  their  consent  or 
knowledge; — that  is  a  ease,  which  comes  within  the  principle,  upon 
which  the  Court  has  always  been  in  the  habit  of  interfering  by  in- 
junction. Where  a  partnership  negotiable  security  has  been  mis- 
applied by  a  partner,  if  it  is  in  Che  hands  of  a  third  person  as  holder, 
and  relief  is  sought  against  him,  he  also,  as  well  as  the  offending  part- 
ner, should  be  made  a  party  to  the  bilL  See  Collyer  on  Paitn.  B.  2,  eh.  3» 
$  7,  p.245,  246, 2d  edit 
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the  managing  partner;  for,  except  under  such  cir- 
cumstancesy  the  Court  will  not  interfere,  inasmuch  as 
the  probable  result  of  its  interposition  will  be  the  de- 
struction of  the  trade.  Nor  will  a  receiver  be  appointed 
upon  a  summary  application,  where  there  is  a  cove- 
nant to  refer,  and  no  attempt  has  been  made  to  sub- 
mit the  matter  in  dispute  to  arbitration.  But  if,  in 
the  ordinary  course  of  the  trade,  any  of  the  partners 
seek  to  exclude  another  from  taking  that  part  in  the 
concern,  which  he  is  entided  to  take,  the  Court  will 
grant  a  receiver ;  because  such  conduct  will  warrant 
a  dissolution.  The  principle,  indeed,  upon  which  the 
Court  of  Chancery  interferes  between  partners,  by  ap- 
pointing a  receiver,  is  merely  with  a  view  to  the  proper 
relief,  by  winding  up  and  disposing  of  the  concern, 
and  dividing  the  produce,  and  not  for  the  purpose  of 
carrying  on  the  partnership.^ 

^  2^.  But  in  all  cases  of  this  sort,  where  an  in- 
junction is  sought  to  restrain  improper  acts  by  a  part- 
ner, a  very  serious  question  may  arise,  whether  the 
Court  will  interfere,  unless  the  bill  not  only  asks  for  an 
injunction,  but  also  for  a  dissolution  of  the  partnership. 
Indeed  it  has  been  or  matter  of  no  small  diversity  of 
judicial  opinion,  how  far  a  Court  of  Equity  ought  to 
interfere  in  such  cases,  unless  for  the  purpose  of  dis- 
solving the  partnership  and  winding  up  the  whole 
concern ;  since  it  may  involve  the  Court  in  perpetu- 
al   controversies    to    enforce    the   observance  of  the 


1  Gow  on  PartiL  ch.  3,  §  4,  p.  114,  3d  edit  I  have  cited  almost  the  very 
langua^  of  Mr.  Gow  on  this  occasion.  He  cites  Oliver  v.  Hamilton,  2 
Anst  453 ;  Milbank  v.  Revett,  2  Meriv.  405 ;  Waters  v.  Taylor,  15  Ves. 
10 ;  Wilson  v.  Greenwood,  1  Swanst  R.  481 ;  Charlton  v,  Poulter,  19 
Ves.  148,  note  (c) ;  and  also  Wallworth  v.  Holt,  4  M.  &  Craig.  R.  619, 
635,639. 
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articles,  as  often  as,  during  the  long  ocmtinaaiice 
of  a  partnership,  any  specific  breach  may  occur; 
which  is  a  species  of  jurisdiction,  which  Courts  of 
Equity  are  not  at  all  disposed  to  entertain.^     It  is  very 


1  Marshall  v.  Coleman,  2  Jac.  &  WalL  266 ;  Gow  on  Partn.  ch.  2,  $  4, 
p.  Ill,  112, 113, 3d  edit ;  Collyer  on  Partn.  B.  2,  ch.  3,  §  5,  p.  2»6, 237, 
238,  dd  edit;  Goodman  v.  Whitcomh,  1  Jac.  d(  Walk.  569,  572;  Loe- 
combe  v.  Rusaell,  4  Sim.  R.  8 ;  Ejiebell  v.  White,  3  Youn^re  &  ColL  15; 
Bentley  v.  Bates,  4  English  Jurist  552  ;  Gow  on  Partn.  Supplement,  1841, 
p.  24,  25 ;  1  Story  oa  £q.  Jurisp.  §  671.  —  On  this  point  Mr.  Gow  (Gow 
on  Partn.  ch.  2,  §  4,  p.  Ill,  112,  3d  edit)  eaya;  <*  CkMuts  of  Equity  will 
likewise  interfere,  where  a  breach  of  any  of  the  covenants,  contained  in 
the  articles  of  partnership,  has  been  committed,  if  the  breach  be  so  im- 
portant in  its  consequences,  as  to  authorize  the  party  complaining  to  call 
for  a  dissolution  of  the  partnershipw  One  case  of  constant  occurrence, 
falling  under  this  head  of  equitable  relief,  is  that  of  a  partner  raising 
money  for  his  private  use  on  the  credit  of  the  partnership  firm.  In  a  case 
80  circumstanced,  the  court  interposes,  because  there  is  a  ground  for  dit* 
solving  the  partnership.  But  then  the  impending  danger  must  be  such, 
there  must  be  that  abuse  of  good  faith  between  the  members  of  the  part- 
nership, that  the  court  will  try  the  question,  whether  the  partnership  should 
not  be  dissolved  in  consequence.  Thus,  where  it  has  been  covenanted, 
Aat  all  4:ontract8  entered  into  by  any  of  the  firm,  and  all  checks,  bills,  and 
receipts  for  money,  should  be  signed  in  the  joint  names  of  all  the  part- 
ners, a  Court  of  Equity  will  restrahi  one  partner  from  entering  into  any 
engagement  in  the  name  of  *  himself  and  company,'  or  *  himself  and  part- 
ners,' or  will  dissolve  the  partnership.  Were  the  court  not  to  lay  down 
this  rule  for  its  guidance,  separate  suits  might  be  successively  instituted, 
praying  for  perpetual  injunctions  in  respect  of  the  breach  of  each  par- 
ticular covenant,  which  is  a  species  of  jurisdiction  the  court  has  never 
decidedly  entertained.  So,  if  one  partner  exclude  another  from  the 
benefits  of  the  concern,  the  court  will  interfere  and  dissolve  the  partner- 
ship ;  and  it  assumes  a  jurisdiction  on  this  ground,  that  if  the  partners 
will  not  allow  the  partnership  to  be  carried  on  in  the  manner,  in  which 
it  ought  to  be,  it  is  a  reason  for  putting  an  end  to  it  altogether.  Neither 
will  a  Court  of  Equity  assist  in  the  management  of  the  afilairs  of  a  com- 
pany during  its  existence ;  but  if  a  sufficient  case  is  made  out  to  justify 
its  interposition,  it  will  appoint  a  manager  in  the  interim,  for  the  purpose 
of  winding  up  and  putting  an  end  to  the  concern.  But  although  the 
general  principle  of  the  court  is  not  to  interfere  in  a  partnership  concern, 
unless  the  bill  prays  a  dissolution;  yet  there  are  cases  of  partnership  for 
a  term  of  years,  in  which  it  has  been  said  the  court  will  interpose  during 


I 
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certain,  however,  that  pending  the  partnership,  Courts 
of  Equity  will  not  interfere  to  settle  accounts  and  set 


tbe  tenx),  notwithstanding  a  dissoliition  be  not  prajed.  Thus,  wh«ve 
some  of  the  merobets  of  a  partnetship  or  company  aeek  to  embark  one  of 
their  body  in  a  basiness,  which  was  not  originally  part  of  the  partnership 
concern,  and  they  are  unable  to  show,  that  such  partner  either  ezpresriy 
or  tacitiy  acquiesced  in  the  proposed  extension  of  the  concern,  a  Court 
of  Equity  would,  it  is  apprehended,  restrain  them  from  proceeding  in  the 
execution  of  their  intention,  without  dissolving  the  partnership  or  com- 
pany. So,  where  a  member  of  a  firm  neglected  to  enter  the  receipt  of 
partnership  money  in  the  books,  and  did  not  leave  the  books  open  ibr  the 
inspection  of  the  o^er  partners,  equity  interfered  without  dissoWing  Che 
partnership.  So,  where  there  has  been  a  studied,  intentional,  prolonged, 
and  continued  inattention  to  the  application  of  one  paitner  calling  upon 
the  other  to  observe  the  contract  of  partnership,  the  court  will  grant  aa 
injunction  against  the  breach  of  it  And,  in  general,  circumstances  of  the 
latter  description  must  be  disclosed,  to  induce  a  judicial  interfbrence 
on  a  breach  of  tiie  articles  of  partnership,  unless  a  dissolution  beprayed.** 
Mr.  Collyer  (Collyer  on  Partn.  B.  8,  ch.  S,  §  5,  p.  936)  says ;  ^  It  seams 
clear,  that  a  Court  of  Equity  will  sometimes  award  an  injunolion 
against  one  partner,  without  dissolving  the  partnership;  perhaps  even, 
where  the  delinquency  of  that  partner  is  not  sufficient  to  warrant  a  die- 
eolution.  At  any  rate,  it  certainly  seems  to  have  be^n  held,  that  a  Cooit 
of  Equity  will  restrain  the  gross  personal  misconduct  of  a  partner,  witlb- 
ont  compelling  a  dissolution  of  the  partnerahip  before  the  expiration  of 
the  term.  In  Chariton  v.  Poulter,  (19  Ves.  148,  n.)  a  bin  was  filed  by 
Richard  Charlton,  senior,  and  junior,  partners  in  a  brewery,  charging 
great  misconduct  by  the  defendant,  the  third  partner,  in  disobliging  aad 
taming  alray  the  customers,  prevailing  on  the  eervants  to  leave  the 
brewhouse,  assaulting  and  obstracting  them,  causing  fbem  to  quit  their 
eervice,  locking  up  the  books,  retaining  as  servants'  (without  the  plai»- 
tilTs  consent)  bruisers  and  boxers,  who  obstructed  the  trade,  threatening 
to  ruin  the  trade,  and  refusing  to  account.  The  bill  prayed,  that,  at  the 
end  of  the  partnership,  the  stock  and  utensils  might  be  valued,  and  tfaiC 
the  defendant  might  be  compelled  to  receive  one  third  part  of  the  vahie, 
and  for  an  injunction  restraining  the  defendant  fiorn  any  act  to  the  ob- 
vtruction  or  the  damage  of  tiie  trade.  On  motion,  after  anewer,  fbr  an  in- 
junction, it  was  ordered,  that  tiie  defendant  be  restrained  Irom  using  fore«, 
either  by  himself  or  any  other  person  or  persons,  to  the  obstruction  or 
itttemiption  of  the  brewing  trade  in  question,  and  from  femoving  or  dis- 
placing any  of  the  eervants  hired  or  employed  by  the  putaers,  or  the 
major  part  of  them  in  canying  on  the  trede^  without  leave  of  the  court; 

Partn.  30 
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right  the  balance  between  the  partnen,  but  await  the 
regular  winding  up  of  the  concern.^ 


and  from  canying  away  or  reoioTing  out  of  tlie  coonting-lioose  belong- 
ing to  the  partnenhip  any  partnenhip  books  or  papen  relating  to  the 
said  trade ;  and  upon  the  plaintiff's  aubmiaBiOD,  it  waa  further  ordered, 
that  the  {daintiflEs  be  retrained  in  like  manner.  The  opinion,  that  a 
partner's  misconduct  may  be  restrained  by  injuncti(Hi,  without  the  neces- 
sity of  a  dissolution,  is  sanctioned  by  Lord  Eldim  in  the  case  of  Goodman 
9.  Whitcomb,  (1  Jac.  &  Walk.  572.)  The  parties  in  that  case  being 
paitnerB  in  the  business  of  carpet  manufactureis,  the  bill  was  filed  for  a 
dissolution  of  the  partnership,  and  the  usual  accounts.  One  of  the 
grievances  stated  in  the  bill  was,  that  the  defendant  had  sold  goods  at  an 
under  price,  and  exchanged  others  for  household  furniture,  which  he  had 
aiqiropriated  to  his  own  use.  Lord  Eldon  said,  that  trifling  circumstan- 
ces of  conduct  were  not  sufficient  to  authorize  the  court  to  award  a 
dissolution.  It  was  slated,  that  the  defendant*  had  exchanged  carpets 
for  household  furniture;  that,  perhaps,  might  be  an  improper  act;  but 
still,  there  might  be  a  thousand  reasons,  why  the  court  should  not  do 
more  than  restrain  him  in  future  from  so  doing ;  more  particularly,  as  it 
was  stated  by  the  answer,  that  he  did  it,  because  he  thought  it  the  best 
thing,  that  could  be  done.  A  Court  of  Equity,  however,  will  be  reluctant 
to  award  an  injunction  against  a  partner,  unless  there  be  grounds  for  a 
disBolttrion;  and  in  many  casea  such  a  course  would  be  attended  with 
obvious  inconvenience  to  the  parties.  (Marshall  «.  Colman,  2  Jac. 
&  Walk.  266.)  And  cases  may  arise,  where  an  injunction  cannot 
with  propriety  be  granted,  whether  the  parties  do,  or  do  not,  con- 
template a  dissolution  of  the  partnership,  and  even  though  the  party, 
against  whom  the  injunction  is  sought,  m^y  have  acted  contrary  to 
the  spirit  of  the  partnership  arrangements.  Thus,  two  persons  agreed 
to  work  a  coach  from  Bristol  to  London,  one  providing  horses  for  a  pait 
of  the  road,  and  the  other  for  the  remainder.  In  consequence  of  the 
horses  of  one  having  been  taken  in  execution,  the  other  provided  horses 
for  that  part,  which  had  been  undertaken  by  the  first  He  afterwards 
persisted  in  providing  horses  for  the  whole  journey,  and  claimed  the 
whole  profits.  Upon  a  motion  for  an  injunction  to  restrain  him  from  so 
working  the  coaches,  Lord  Eldon  refused  the  injunction.  *  It  is  difficult,' 
said  his  Lordship,  *  to  understand,  how  such  a  case  can  be  the  proper 
subject  of  the  jurisdiction  of.  this  Court  by  injunction.  If  I  enjoin  the 
defendant  from  bringing  horses  to  convey  the  coaches  between  the  limits 
in  question,  I  must  enjoin  the  plaintiff  from  not  bringing  horses  there. 
I  cannot  restrain  the  defendant,  unless  I  have  the  means  of  assuring  him, 

1  Richardson  v.  Bank  of  England,  4  M.  &  Craig,  165, 172, 17a    Post, 
$a48,n. 


• 
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^  230.  The  Roman  law  contained  doctrine,  which 
in   some  measure  proceeded  upon  similar  considera- 


that  he  shall  find  the  pkintiff 's  hones  ready.  I  should  otherwise  enjoin 
him  from  doing  that,  which  if  he  omits  to  do,  he  will  be  liable  to  actions 
by  every  person,  whom  he  has  undertaken  to  convey  from  Bristol  to 
London.'  Smith  v,  Fromont,  2  Swanst  330.  In  this  case  Lord  Eldon 
said,  that  a  question  might  arise,  whether  the  plaintifi^  showing,  that  his 
horses  were  always  ready,  would  not  be  entitled  to  the  same  profit,  as  if 
they  were  used."  See  also  Wilson  v.  Greenwood,  1  Swanst  R.  481,  where 
Lord  Eldon  said,  that  in  the  ordinary  course  of  trade,  if  any  one  partner 
seek  to  exclude  another  from  taking  that  part  in  the  concern,  which  he 
is  entitled  to  take,  the  Court  will  grant  a  receiver.  Mr.  Collyer  under- 
stands this  declaration  as  applicable  to  cases,  where  a  dissolution  is  not 
sought  Collyer  on  Partn.  R  2,  ch.  3,  §  6,  p.  240,  241, 2d  edit  In  the 
ease  of  Loscombe  v.  Russell,  (4  Sim.  R.  8,)  the  Vice  Chancellor  (Sir  L. 
Sbadwell)  said ;  "  I  take  this  to  be  a  bill,  which  purposely  avoids  the 
prayer  for  a  dissolution ;  and  that  it  was  not  in  the  contemplation  of  the 
plaintiff*,  that  the  partnership  should  be  put  an  end  to..  It  would,  therefore, 
be  a  surprise  upon  the  parties  to  this  record,  if  I  were  to  deal  with  it,  as 
if  a  dissolution  were  sought.  Here  the  partnership  is  still  subsisting ; 
and  the  bill  is  filed  for  an  account  merely  of  the  dealings  and  transactions 
of  the  partnership.  With  respect  to  the  law  of  this  Court  upon  this  subject, 
there  is  no  instance  of  an  account  being  decreed  of  the  pn^ts  of  a  partner- 
ship, on  a  bill,  which  does  not  pray  a  dissolution,  but  contemplates  the  sub- 
sistence of  the  partnership.  The  opinion  of  Lord  Eldon  upon  this  subject 
has  been,  from  time  to  time,  expressed  both  before  and  since  the  decision 
of  Harrison  v.  Armitage.  Suppose,  that  the  Court  would  entertain  a  bill 
like  the  present,  and  direct  an  account  to  be  taken  of  the  dealings  of  a 
partnerships  and  that  it  appeared,  by  the  Master's  report,  that  a  balance 
was  due  from  the  defendant  to  the  plaiptiff;  then,  upon  further  (direc- 
tions, the  plaintiff  would  ask  for  an  oi>der,  that  the  balance  might  be  paid 
to  him ;  it  would,  however,  be  competent  to  the  defendant  to  file  a  sup- 
plemental bill,  in  order  to  show,  that,  since  the  account  was  taken,  a 
balance  had  become  due  to  him,  fi:om  the  plaintiff,  after  giving  the 
plaintiff  credit  for  the  amount  found  due  to  him  by  the  Master;  and  thus 
the  matter  might  be  pursued  with  endless  changes,  and  supplemental 
bills  might  be  filed  eveiy  year,  that  the  partnership  continued,  and  a 
balance  would  never  be  ascertained  until  the  partnership  expired,  or  the 
Court  put  an  end  to  it  This  Court  will  not  always  interfere  to  enforce 
the  contracts  of  parties ;  but  will,  in  some  instances,  leave  them  to  their 
remedy  at  law ;  as  in  the  cases  of  agreements  for  the  purchase  of  stock, 
or  for  the  building  of  houses..  With  respect  to  occasional  breaches  of 
agreements  between  partners,  when  they  are  not  of  so  grievous  a  natnre, 
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tions.     Ordinarily  the  action  Pro  Socio  did  not  lie  to 
.enforce  a  right  to  a  general  account  between  part* 


M  to  make  it  impossible,  that  the  partnership  shoold  oontinue,  die  Coort 
stands  neuter.  Bat,  when  it  finds,  that  the  acts  complained  of  are  of  such 
a  chameter  as  to  show,  that  the  parties  cannot  continue  paitners,  and  that 
relief  cannot  be  given  but  by  a  dissolution,  the  Court  will  decree  it, 
although  it  is  not  specifically  asked.  Here  a  dissolution  is  not  prayed 
for ;  and,  if  the  Court  were  to  do,  what  is  asked,  it  would  not  be  final. 
Hanng  regard  then  to  the  opinion  expressed  by  Lord  Eldon,  both  before 
and  afVer  the  decision  in  Harrison  e.  Armitage,  my  settled  opinion  is,  that 
this  bill  cannot  be  maintained;  and,  therefore,  the  demuner  must  Im 
allowed."  In  the  recent  case  of  Miles  e.  Thomas,  (9  Sim.  R.  G06, 609,) 
(he  same  learned  Judge  said ;  ^  I  am  of  <^iiaon,  that  the  Court  oug^t  to 
Interibre  betw^n  copartners,  whenever  the  act  con^laiaed  of  is  one, 
that  tends  to  the  destruction  of  the  partnership  property,  notwithstanding 
a  dissolution  of  the  partnership  may  not  be  prayed.'*  Lord  Cottenham 
in  the  recent  ease  of  Wallworth  v.  Holt,  4  M.  Craig,  619,  635,  639, 
said ;  **  When  it  is  said  that  the  Court  cannot  give  relief  of  this  limited 
kind,  it  is,  I  presume,  meant,  that  the  bill  ought  to  have  prayed  a  dissolu- 
tion, and  a  final  winding  up  of  the  afihirs  of  the  company.  How  far  this 
Court  wiU  interfere  between  partners,  except  in  cajses  of  dissolution,  has 
been  the  subject  of  much  difibrence  of  opinion,  upon  which  it  is  not  my 
purpose  to  say  any  thing  beyond  what  is  necessary  for  the  decision  of  this 
case ;  but  there  are  strong  authorities  for  holding  that  to  a  bill  praying  a 
dissolution  all  the  partners  must  be  parties ;  and  this  bill  alleges  that  they 
are  so  numerous  as  to  make  that  impossible.  The  result,  therefore,  of 
these  two  rules  would  be,—  the  one  binding  the  Court  to  withhold  its 
jurisdiction  except  upon  bills  praying  a  dissolution,  and  the  other  requiring 
that  all  the  partners  should  be  parties  to  a  bill  praying  it ;  —  that  the  door 
of  tiiis  Court  would  be  shut  in  all  cases  in  which  the  partners  or  share- 
holders are  too  numerous  to  be  made  parties,  which  in  the  present  state  of 
the  transactions  of  mankind,  would  be  an  absolute  denial  of  justice  to  a 
large  portion  of  tiie  subjects  of  the  realm,  in  some  of  the  most  important 
of  tiieir  affiiirs.  This  result  is  quite  sufficient  to  show  that  such  cannot  be 
6ie  law ;  for,  as  I  have  said  upon  other  occasions,  I  think  it  the  du^  of 
this  Court  to  adapt  its  practice  and  course  of  proceeding  to  the  existing 
state  of  society,  and  not  by  too  strict  an  adherence  to  forms  and  rules,  es- 
tablished under  different  circumstances,  to  decline  to  administer  justice, 
and  to  enforce  rights  for  which  there  is  no  other  remedy.  This  hajs  always 
been  the  principle  of  this  Court,  though  not  at  all  times  sufficiently  at* 
tended  to.  It  is  the  ground  upon  which  the  Court  has,  in  many  cases, 
dispensed  with  the  presence  of  the  parties  who  would,  according  to  the 
general  pmctice,  have  been  necessary  parties. 
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ners  until  after  a  dissolution  of  the  partnership.     But 
in  special  cases,  as  for  example,  in  cases  where  the 


"  In  Cockbum  v^  Thompson,  Lord  Eldon  says, '  A  gfeneral  rule,  estab* 
lisbed  for  the  convenient  administration  of  justice,  must  not  be  adhered  to 
in  cases  in  which,  consistently  with  practical  convenience,  it  is  incapable 
of  application ; '  and  again,  *  The  difficulty  must  be  overcome  upon  this 
principle,  that  it  is  better  to  go  as  far  as  possible  towards  justice  than  to 
deny  it  altogether.'  If,  therefore,  it  were  necessary  to  go  much  further 
than  it  is,  in  opposition  to  some  highly  sanctioned  opinions,  in  order  to 
open  the  door  of  justice  in  this  Court  to  those  who  cannot  obtain  it  else- 
where, I  should  not  shrink  from  the  responsibility  of  doing  so ;  but,  in  this 
particular  case,  notwithstanding  the  opinions  to  which  I  have  referred,  it 
will  be  found  that  there  is  much  more  of  authority  in  support  of  the  equity 
claimed  by  this  bill  than  there  is  against  it 

"  It  is  true  that  the  bill  does  not  pray  for  a  dissolution,  and  that  it  states 
the  company  to  be  stUl  subsisting ;  but  it  does  not  pray  for  an  accouAt  of 
partnership  dealings  and  transactions,  for  the  purpose  of  obtaining  the 
share  of  profits  due  to  the  Plaintifb,  which  seems  to  be  the  case  centem- 
plated  in  the  opinions  to  which  I  have  referred ;  but  its  object  is  to  have 
the  common  assets  realised  and  applied  to  their  legitimate  purpose,  in 
order  that  the  Plaintiflb  may  be  relieved  from  the  responsibility  to  which 
they  are  exposed,  and  which  is  contrary  to  the  provisions  of  their  common 
contract,  and  to  every  principle  of  justice.  But  whether  the  interest  of  the 
Plaintiffs  in  right  of  which  they  sue  arises  from  such  responsibility  or  from 
any  other  cause  cannot  be  material ;  the  question  being,  whether  some 
partners,  having  an  interest  in  the  application  of  the  partnership  property 
are  entitled,  on  behalf  of  themselves  and  the  other  partners,  except  the 
Defendants,  to  sue  such  remaining  partners  in  this  Court  for  that  purpose, 
pending  the  subsistence  of  the  partnership ;  and  if  it  shall  appear  that 
such  a  suit  may  be  maintained  by  some  partners  on  behalf  of  themselves 
and  others  similarly  circumstanced  against  other  persons,  whether  trustees 
and  agents  for  the  company  or  strangers  being  poesessed  of  properQr  of 
the  company,  it  may  be  asked  why  the  same  right  of  suit  should  not  exist 
when  the  party  in  possession  of  such  property  happens  also  to  be  a  partner 
or  shareholder  ? 

^  In  Chancey  v.  May  the  defendants  were  partners,  In  the  Widows' 
Case,  before  Lord  Thurlow,  cited  by  Lord  Eldon,  the  bill  was  on  behalf  of 
the  plaintiffii  and  all  others  in  the  same  interest,  and  sought  to  provide 
fbnds  for  a  subsisting  establishment  In  Enowles  v.  Houghton,  llth 
July  1805,  reported*  in  Vesey,  but  more  fully  in  Collyer  on  the  Law  of 
Partnership,  the  bill  prayed  an  account  of  Partnership  transactions,  and 
that  the  partnership  might  be  established ;  and  the  decree  directed  an  ac- 
count of  the  brokerage  business,  and  to  ascertain  what,  if  any  thing,  was 

30* 
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partnership  was  for  the  ccdlectbn  ci  the  public  reve- 
nue (causd  vectig(dium)f  which  partnership  was  held, 


doe  to  the  plaintiff  in  reepect  thereof;  and  the  Master  wia  to  iaqoire 
whether  the  partnership  between  the  plaintiff  and  the  defendant  had  at 
any  time,  and  when,  been  dissolved ;  showing  that  the  Court  did  not  con- 
sider the  dissolution  of  the  partnership  as  a  pieliminary  necessszy  before 
directing  the  account  In  Gockbum  o.  Thompson  the  bill  prayed  a  disso* 
Itttion;  but  it  was  filed  by  certain  proprietois  on  behalf  of  themselves  and 
others,  and  Lord  Eldon  overruled  the  objection  that  the  others  were  not 
parties.  In  Hicheos  o.  CJoqgreve  the  bill  was  on  behalf  of  the  Plaintiff 
and  the  other  shareholders,  against  other  shareholders  who  were  also  direc- 
torsy  not  praying  a  dissolution,  but  seeking  only  the  r^iayment  to  the  com- 
pany of  certain  funds  alleged  to  have  been  improperiy  abstracted  from 
the  partnership  property  by  the  Defendants ;  and  Sir  Anthony  Hart  over- 
ruled  a  demurrer,  and  his  decision  was  affirmed  by  Lord  Lyndhumt  In 
Walburn  v,  Ingilby  the  bill  did  not  pr^y  a  dissolution  of  partnership,  and 
Lord  Brougbam,  in  allowing  the  demurrer  upon  other  grounds,  stated  that 
it  could  not  be  supported  upon  the  grcnind  of  want  cf  parties,  because  a 
dissolution  was  not  prayed. 

"  In  Taylor  o.  Salmon  the  suit  was  by  some  shareholders,  on  behalf  of 
themselves  and  others,  against  Salmon,  also  a  shareholder,  to  recovw  pr<^ 
erty  claimed  by  the  company,  which  he  had  appropriated  to  himself;  and 
the  Vice-Chancellor  decreed  for  the  Plaintifl^  which  was  affirmed  on  ap- 
•peaL  The  bill  did  not  pray  a  dissolution,  and  the  coropaoy  was  a  subsist- 
ing and  continuing  partnership.  That  case  and  Hichens  v.  Coogreve 
differ  from  the  present  in  this  only,  that  in  those  cases  the  partnershipe 
were  flourishing  and  likely  to  continue,  whereas  in  the  present,  though  not 
dissolved,  it  is  unable  to  carry  on  the  purposes  for  which  it  was  formed, 
an  inability  to  be  attributed  in  part  to  the  withholding  that  property  which 
this  bill  seeks  to  recover.  So  far  this  case  approximates  to  those  in  which 
the  partnership  has  been  dissolved ;  as  to  which  it  is  admitted  that  this 
Court  exercises  its  jurisdiction.  This  case  also  differs  fix>m  the  two  last- 
mentioned  cases  in  this,  that  the  difficulty  in  which  the  Plaintifis  are 
placed,  and  the  consequent  necessity  for  the  assistance  of  this  Court,  is 
greater  in  this  case ; — no  reason,  certainly,  for  withholding  that  asaistp 


"  How  far  the  principle  upon  which  these  cases  have  proceeded  is  con- 
sistent with  the  doctrine  in  Loscombe  v.  Russell,  'that  in  occasional 
breaches  of  contract  between  partners,  when  they  are  not  of  so  grievous 
a  nature  as  to  make  it  impossible  that  the  partnership  should  continue,  the 
Court  stands  neuter,  will  be  to  be  considered  if  the  case  should  arise; 
It  is  not  necessary  to  express  any  opinion  as  to  that  in  the  present  case 
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on  grounds  of  pnUic  policy,  not  to  be  dissolved,  even 
by  the  death  of  one  partner,  contrary  to  ibe  conunon 


but  it  may  be  suggested  that  the  supposed  rule  that  the  Court  will  not 
direct  aa  account  of  paituerehip  dealings  and  transactions,  except  as  con* 
sequent  upon  a  diflsolution,  though  true  in  some  cises,  and  to  a  certain  ex* 
tent,  has  been  supposed  to  be  more  generally  applicable  than  it  is  upon 
authority,  or  ought  to  be  upon  principle.  It  is^  however,  certain  that  this 
supposed  rule  is  directly  opposed  to  the  decision  of  Sir  J.  Leach  in  Harri- 
son V.  Armitage,  and  Eicbards  v.  Davies. 

"^  Having  referred  to  so  many  cases  in  which  suits  similar  to  the  present 
have  been  maintained  by  some  partners  on  behalf  of  themselves  and 
oDietB,  it  is  scarcely  necessary  to  say  any  tiling  as  to  the  objection  f6t  want 
of  parties ;  and  as  to  the  assignees  of  those  shareholdeis  who  have  become 
bankrupts,  those  assignees  are  now  shareholders  in  their  places,  for  the 
purpose  of  any  interest  they  have  in  the  property  of  the  company ;  and, 
as  such,  are  included  in  the  number  of  those  on  whose  behalf  the  suit  is 
instituted.  A  similar  objection  was  raised  and  overruled  in  Taylor  v. 
Salmon,  as  to  the  shares  of  Salmon. 

*^  Upon  the  authority  of  the  cases  to  which  I  have  referred,  and  of  the 
principle  to  which  I  have  alluded,  if  it  be  necessary  to  resort  to  it,  I  am  of 
opinion  that  the  demurrer  cannot  be  8q)ported ;  and  that  the  usual  order, 
overruling  a  demurrer,  must  be  substituted  for  that  pronounced  by  the 
Vice-ChanceUor." 

In  Faiitfaome  v.  Weston,  3  HarB«  B.  387,  391,  Mr.  Vice  Chancellor 
Wigram  said;  <*  The  argument  for  the  defendant  turned  wholly  upon  the 
proposition,  that  a  bill  praying  a  particular  account  is  demurrable,  unless 
the  bill  seeks  and  prays  a  dissolution  of  the  partnership ;  in  support  of  which, 
the  case  of  Loscombe  v.  Russell,  and  the  cases  there  cited,  were  relied  upon. 
That  there  may  be  cases  to  which  the  rule  there  laid  down  is  applicable, 
I  am  not  prepared  to  deny,  but  the  law  as  laid  down  in  that  case  was  never 
admitted  to  be  a  rule  of  universal  application :  Harrison  v.  Armitage,  Rich- 
ards V.  Davies.  And  the  unequivocal  expression  of  the  opinion  of  Lord 
Cottenham  in  Taylor  v.  Davies  and  Wall  worth  v.  Holt,  of  the  Vice-Chan- 
cellor of  England  in  Miles  v.  Thomas,  and  of  Lord  Langdale  in  Ricfaard- 
aon  e.  Hastings,  shows  that  there  is  no  such  universal  rule  at  the  present 
day ;  and  I  cannot  but  add,  that  it  is  essential  to  justice  that  no  such  uni- 
versal rule  should  be  sustained.  If  that  were  the  rule  of  the  Court, —  if  a 
bill  in  no  case  would  lie  to  compel  a  man  to  observe  the  covenants  of  a 
partnership  deed, — it  is  obvious  that  a  person  fraudulently  inclined  might, 
of  his  mere  will  and  pleasure,  compel  his  copartner  to  submit  to  the  alter- 
native of  dissolving  a  partnership,  or  ruin  him  by  a  continued  violation  of 
tlM9  partnenhip  contract"    See  ateo  1  Story,  Eq.  Jur.  §  667  to  672. 
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rule  of  that  law,  as  to  general  partnerships,'  an  ac- 
tion pro  socio  lay  for  an  account  during  the  existence 
of  the  partnership.  Nannunquam  necessarium  est,  et 
manente  sodetate,  agi  pro  socio.  Veluti  quum  societasy 
vectigalium  causa  coita  estj  (propterque  varies  con- 
tradus  neutri  expediat  recedere  a  societatey)  nee  refer- 
tur  in  medium^  quod  ad  alteram  pervenerit.^ 

^  231.  Independently  of  the  relief,  which  Courts 
of  Equity  are  thus  disposed  to  grant  by  way  of  in- 
junction, in  order  to  prevent,  suppress,  or  redress  acts 
of  misconduct,  and  breaches  of  duty,  and  positive 
engagements  by  any  one  partner,  during  the  contin- 
uance of  the  partnership,  there  is  another  auxiliary 
authority,  whicn  is  sometimes  granted,  and  which,  in- 
deed, in  many  cases  is  indispensable  to  the  complete 
protection  and  security  of  the  other  partners,  and 
that  is,  by  the  appointment  of  a  receiver  to  collect 
the  debts  and  receive  the  assets  of  the  partnership.* 
But  this  course  is  rarely  advisable,  and  indeed  is 
never  granted  by  Courts  of  Equity,  unless  where  a 
case  is  made  out  of  such  gross  abuse,  and  miscon- 
duct on  the  part  of  one  partner,  that  a  dissolution 
ought  to  be  decreed,  and  the  afiairs  of  the  partner- 
ship wound  up.^ 


1  Dig.  Lib.  J 7,  tit  2, 1.  65,  $  9;  Id.  L  59;  Pothier,  Paikl.  Lib.  17,  tit  2, 
0.56,57. 

»  Dig.  Lib.  17,  tit  2,  1.  65,  §  15 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  33 . 
ante,  §  182,  22],  note  (3.) 

3  Collyer  on  Partn.  B.  2,  ch.  3,  §  6,  p.  240  to  p.  244,  2d  edit ;  ante, 
§  228,  229. 

4  Colljer  on  Partn.  B.  2,  ch.  3,  §  6,  p.  240  to  p.  243,  2d  edit ;  Gow  on 
PartD.  ch.  2,  §  4,  p.  114,  3d  edit — Mr.  Gow  has  well  sammed  up  the 
leading  doctrines  upon  this  subject,  in  a  passage,  a  part  of  which  has  been 
already  cited,  (ante,  §  228.)  He  says ;  ^  Independently  of  the  administra- 
tion of  relief  by  a  Court  of  Equity  in  the  cases,  to  which  we  have  alluded, 
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§  232.  To  the  foregoing  ennmeration  of  cases  of 
remedial  justice,  administered  by  Courts  of  Equity 


it  will,  it  Beems,  in  some  instances,  interpose ;  and,  during  the  eontin- 
uance  of  a  partnership,  appoint  a  receirer  of  the  joint  effects.  But  to 
authorize  a  party  to  call  for  the  appointment  of  a  receiver  of  the  stock  of 
a  subsisting  partnership,  he  must  be  prepared  to  show  a  case  of  the  gross- 
est abuse,  and  of  the  strongest  misconduct,  on  the  part  of  the  managing 
partner;  for,  except  tinder  such  circumstances,  the  Court  will  not  interfere^ 
inasmuch  as  the  probable  result  of  its  interpoation  is  the  destruction  of 
the  trade.  (Oliver  v.  Hamilton,  2  Anstr.  453 ;  Milbank  v.  Revett,  2 
Meriv.,  405.  In  a  note  to  the  case  of  Glassington  v.  Thwaites,  1  Sim. 
&>  Stu.  130,  it  is  questioned  by  the  learned  Reporters,  whether  the  Court 
will  ever  interfere  on  an  interlocutory  application  for  a  receiver  or  in- 
junction, in  the  case  of  a  partnership,  occasioned  by  the  acts  of  the  par^ 
ties,  unless  on  circumstances  clearly  established  of  fraud,  entire  exclu- 
sion, or  gross  misconduct)  Nor  will  a  receiver  be  appointed  upon  a 
summary  application,  where  there  is  a  covenant  to  refer,  and  no  attempt 
has  been  made  to  submit  the  matter  in  dispute  to  arbitration.  (Waters 
0.  Taylor.  15  Ves.  10.)  But  if,  in  the  ordinary  course  of  trade,  any  of 
the  partners  seek  to  exclude  another  from  taking  that  part  in  the  con- 
cern, which  he  is  entitled  to  take,  the  Court  will  grant  a  receiver,  because 
such  conduct  warrants  a  dissolution.  (Wflson  v.  Greenwood,  1  Swanst 
481 ;  S.  C.  1  J.  Wilson,  0*23.  See  also  Read  v.  Bowers,  4  Bro.  C.  C. 
441 ;  Charlton  v,  Poulter,  19  Ves.  148,  n.  (c.)  The  principle,  indeed, 
upon  which  the  Court  of  Chancery  interferes  between  partners,  by  ap- 
pointing a  receiver,  is  merely  with  a  view  to  the  relief,  by  winding  up 
and  disposing  of  the  concern,  and  dividing  the  produce,  but  not  for  the 
purpose  of  carrying  on  the  partnership.  (Waters  v.  Taylor,  15  Ves.  10.) 
Therefore,  a  receiver  of  a  partnership  will  not  be  appointed  upon  motion, 
unless  it  appear  that  the  plaintiff  will  be  entitled  to  a  dissolution  at  the 
hearing;  for  otherwise  the  Court  might  make  itself  the  manager  of  every 
trade  in  the  kingdom.  (Goodman  v,  Whitcomb,  1  Jacob  &  Walk.  589 ; 
Chapman  v.  Beach,  ibid.  594 ;  Harrison  r.  Armitage,  4  Madd.  143.)  And 
where  it  seems  absolutely  necessary  that  a  receiver  should  be  appointed 
of  partnership  property,  the  Court  will  always  pause  before  it  takes  a 
step  likely  to  be  so  ruinous  to  the  parties.  (Waters  v.  Taylor,  15  Ves.  10; 
Peacock  v.  Peacock,  16  Ves.  57.)  A  Court  of  Equity,  on  an  applica- 
tion properly  substahtiated,  will  appoint  a  receiver  of  a  mine  or  col- 
liery, as  well  a^  of  an  ordinary  partnership  in  trade ;  because  where 
persons  have  different  interests  in  such  a  subject,  and  manufacture  and 
bring  to  market  the  produce  of  the  land  as  one  common  fund,  to  be  sold 
for  their  common  benefit,  it  is  to  be  regarded  rather  as  a  species  of  trade 
or  partnership,  than  as  a  mere  tenancy  in  common  in  the  land.    (Jefferys 
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between  partners,  during  the  partnership,  or  in 
contemplation  of  the  dissolution  thereof,  maj  be  add- 
ed, the  cases,  in  which  relief  will  be  granted,  where 
the  partnership  has  been  entered  into  by  one  part- 
ner, under  circumstances  of  gross  fraud  or  gross  mis- 
representation by  the  others  ;  for  in  such  cases  Courts 
of  Equity  will  not  only  decree  the  same  to  be  void,  but 
will  also  interpose  and  restore  the  injured  party  to  his 
original  rights  and  property,  as  far  as  is  practicable.^ 


tt.  Smith,  1  Jacob  &  Walk.  298 ;  Stoiy  v.  Lord  Windsor,  2  AtL  690; 
Grawshay  v.  Maule,  1  Swanst  518 ;  S.  C.  1  J.  Wills.  181 ;  Williams  v. 
Attenboroagh,  1  Tmner,  73;  Feredy  o.  Wightwick,  1  Tamlyn,  250.) 
But  if  the  claimant  to  an  equitable  interest,  in  such  a  concern,  knowingly 
suffers  great  expense  and  risk  to  be  incurred  before  he  asserts  his  equit- 
able right,  and,  keeping  aloof  while  the  undertaking  is  hazardous,  seeks 
the  interposition  of  the  Court  only  when  it  is  attended  with  a  profitable 
result,  the  Court  will  not  interfere  by  appointing  a  receiver  on  motion, 
and  it  is  doubtful  whether  it  would  interpose  in  such  a  case,  even  by 
decree.  (Norway  v.  Rowe,  ^9  Ves.  144 ;  Senhouse  v.  Christian,  cited 
ib.  157.)  In  particular  cases,  equity  will  restrain  the  improper  conduct 
of  a  partner  without  appointing  a  receiver  (Seeley  v.  Boehm,  2  Madd. 
176 ;  but  see  Smith  v.  Fromont,  3  Swanst  330,  and  Glassington  v. 
Thwaites,  1  Sim.  &  Stu.  124.)  Where,  by  the  partnership  a^freement, 
the  concern  was  to  be  managed  by  a  committee,  the  share  of  each  pro- 
prietor dying  or  retiring,  to  be  first  offered  to  the  committee,  to  be  pur- 
chased for  the  general  body,  it  was  held,  that  the  whole  concern  could 
not  be  sold  but  with  the  consent  of  all ;  and  that,  where  all  but  two  out 
of  thirty-one  had  agreed,  and  sold  the  concern,  such  sale  did  not  pass 
the  share  of  such  two ;  but  in  such  a  esse  there  need  be  no  previous  offer 
to  the  committee.  (Chappie  o.  Cadell,  Jac  537.)^  Gow  on  Partn.  ch.  2, 
$  4,  p.  114  to  p.  116,  3d  edit  See  also  Peacock  v.  Peacock,  16  Ves.  49; 
Oliver  o.  Hamilton,  2  Anst  453;  Richards  v.  Davies,  2  Russ.  &  Mylne, 
R.347. 

^  Collyer  on  Partn.  B.  2,  ch.  3,  §  7,  p.  244,  245, 2d  edit ;  Gow  on  Partn. 
ch.  2,  §  4,  p.  107,  3d  edit ;  Tattersall  v.  Groote,  2  Bos.  &  Pull.  131 ;  Ex 
parte  Broome,  1  Rose,  R.  69;  Hamilton  v.  Stokes,  4  Price,  R.  161 ;  S.  C. 
Daniel,  R.  20 ;  Oldaker  v.  Lavender,  6  Sim.  R.  239 ;  Green  v.  Barrett,  1 
Sim.  R.  45 ;  Jones  v.  Yates,  9  Barn.  &  Cresw.  532.  —  If  third  persons  are 
interested  and  connected  with  such  frauds,  they  also  should  be  parties  to 
the  bill,  as  well  as  the  offending  partners.  Collyer  on  Partn.  B.  3,  ch.  2, 
§  7,  p.  245,  246,  2d  edit ;  Fawcett  o.  Whitehouse,  1  Russ.  &  Mylne, 

14a 
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In  cases  of  this  sort  Courts  of  Equity  proceed  upon  the 
same  general  ground,  as  in  other  cases,  where  a 
fraud  has  been  perpetrated  upon  an  innocent  part- 
ner ;  as,  for  example,  in  the  case  ahready  suggested, 
where  one  partner  sold  out  to  the  other  for  an  inade- 
quate consideration,  in  consequence  of  the  fraudu- 
lent concealment  by  the  latter  of  the  real  state  of  the 
funds  ;^  for  fraud  will  infect  with  a  fatal  taint  every 
transaction,  however  solemn ;  and  good  faith  and 
confidence,  and  frank  and  honorable  dealing  are,  or 
ought  to  be,  emphatically  the  groundwork  of  all 
partnership  engagements. 

^  233.  Upon  similar  grounds,  Courts  of  Equity  will 
hold  each  partner  responsible  to  the  others  for  all 
losses  and  injuries,  sustained  by  his  past  misconduct, 
or  negligences,  or  misapplications  of  the  partnership 
funds  or  gredit.'  Hence,  if  any  partner  has  with- 
drawn, or  used  the  partnership  funds  or  credit  in  his 
own  private  trade,  or  private  speculations,  he  will  be 
held  accountable,  not  only  for  the  interest  of  the 
funds  so  withdrawn,  or  credit  misapplied,  but  also  for 
all  the  profits,  which  he  has  made  thereby.'  On  the 
other  hand,  if  there  are  any  losses  incurred  by  him 
thereby,  they  must  be  borne  exclusively  by  himself. 


1  Ante,  §  172 ;  Blair  v.  Agar,  3  Sim.  R.  389 ;  1  Story,  Eq.  Jurisp.  $ 
230. 
,    a  CaldweU  v.  Lieber,  7  Paige,  R.  483. 

9  Stoughton  0.  Lynch,  1  John.  Ch.  R.  467;  S.  C.  3  John.  Ch.  R.-310; 
Brown  v.  Litton,  1  P.  Will.  140;  Crawshay  v.  Collins,  15  Ves.  318 ;  Som- 
erville  v.  Mackay,  16  Ves.  R.  363, 387,  389 ;  1  Stoiy,  Eq.  Juriftp.  §  6ff/ ; 
Story  on  Agency,  §  307. 
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CHAPTER  XIL 

REMEDIES  BY  PARTNERS  AGAINST  THIRD  PERSONS. 

^  234.  We  come,  ia  the  next  place,  to  the  remedies, 
which  belong  to  partners  in  their  collective  capacity 
against  third  persons ;  and  this  will  detain  us  but  ffx 
a  very  short  time.  And,  here,  it  may  be  laid  down,  as 
a  general  rule,  that,  at  law,  partners  in  their  cdlective 
capacity  are  entitled  to  the  same  remedies,  to  be  ad- 
ministered in  the  same  way,  as  individuals  have  fat 
the  assertion  of  their  ri^ts,  and  the  redress  of  their 
wrongs.^  There  are,  however,  some  few  exceptions, 
one  of  which  is  a  remarkable  exception,  and  is  pure* 
ly  technical,  and  stands  upon  grounds  peculiar  to  the 
common  law.  It  is,  where  the  suit  is  between  the 
firm  and  one  of  its  partners,  or  between  one  firm  and 
another  firm,  in  each  of  which  one  and  the  same 
person  is  a  partner.  In  cases  of  this  sort  the  common 
law  requires,  that  all  the  persons  jointly  interested 
in  the  contract,  or  the  wrong,  should  be  made  parties ; 
and  it  is  treated  as  an  unjustifiable  anomaly,  if  not  as 
an  absurdity,  that  one  and  the  same  person  should,  in 
the  same  suit,  at  once  sustain  the  twofold  character 
of  plaintiff  and  of  defendant,  to  enforce  a  right  or  re- 
dress a  wrong,  prising  either  firom  the  contract,  or  actj 
or  misconduct  of  those,  with  whom  he  is  jointly  con- 


I  Gow  on  Partnership,  ch.3,  §  1,  p.  117,  118»  3d  edit;  Collyer  on 
Partn.  B.  2,  ch.  3,  $  2,  p.  177, 188  to  p.  193,  3d  edit;  Id.  B.  3,  ch.  5,  p. 
457. 
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ceraed,  or  jointly  interested.^  It  will  make  no  differ* 
ence  in  cases  of  this  sort,  whether  the  ^suit  is  brought 
in  the  lifetime  of  all  the  partners,  or  after  the  death 
of  one  of  them ;  because  in  contemplation  of  law  no 
valid  legal  contract  ever  existed  between  the  part- 
ners; and  therefore  the  death  of  any  one  of  them 
cannot  make  the  contract  availaUe  at  law." 

^  236.  We  have  had  already  occasion  to  take  no- 
tice, that  this  exception  is  peculiar  to  Courts  of  Com- 
mon Law,  and  has  no  recognition  whatsoever  in  Courts 
of  Equity.^  In  the  latter  Courts,  indeed,  all  the  parties 
in  interest  must  join,  and  be  joined  in  the  suit ;  but  it  is 
sufficient,  that  all  of  them  are  cm  one  side  or  the  odier 
side  of  the  record ;  and  they  need  not  be  all  plaintiffs  or 
all  defendants  m  the  same  suit,  even  where  the  contro- 
versy is  between  two  firms,  in  each  of  which  some  of 
them  are  partners.^  We  have  also  had  occasion  to  see, 
that  no  such  objection  was  recognised  in  the  Roman 
jurisprudence ;  and  that  it  is  imknown  to  the  juris- 
prudence of  Scodand  and  of  Fiance,  and  probably  also 
of  most,  if  not  of  all,  of  the  commercial  nations  of 
omtinental  Europe.^ 


1  Gow  on  Partn.  ch.  3,  §  1,  p.  118, 119, 3d  edit ;  ante,  §  231 ;  Colljer 
on  Partn.  B.  2,  ch.  3,  §  3,  p.  177, 188  to  p.  193,  3d  edit;  Id.  B.  3»  cL  5,  . 
p.  457;  Jones  v.  Yates,  9  Barn.  &  Cresw.  583;  Bosanqnet  v.  Wray,  6 
Taunt  R.  596 ;  Moffat  v.  Van  Millingen,  3  Bos.  ^  Pull.  113 ;  De  Tastet 
V.  Shaw,  1  Barn.  &.  Adolp.  664 ;  Teague  v.  Hubbard,  8  Ban.  ii  Crestr. 
345;  Hanrey  v.  Kay,  9  Ban.  Sl  Cresw.  356;  Neal  v.  Tnrton,  4  Bii^R. 
149. 

8  Gow  on  Partn.  ch.  3,  §  1,  p.  119,  130,  3d  edit;  Bosanqnet  v.  Wmjf, 
6  Taunt  R.  597.    See  Bailey  v.  Bancker,  3  Hill,  R.  ISa 

s  Ante, §231, note;  $333. 

4  Ante,§331  and  note;  §333;  1  Story,  Eq.  Jurispw  §  666  to  074 

«  Dig.  Lib.  17,  tit  3, 1. 65,  §  15;  Id.  1.  53 ;  Pothier,  Pand.  Lib.  17,  tit 
3,  n.33;  3  Bell,  Comm.  B.7,  p.  619,  @0, 5th  edit;  Pothier^  de  Society wl 
135, 13a— Mr.  Bell,  in  the  passage  already  cited,  (ante,  §  231»  mollfi{l), 

Partn.  31 
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^  236.  Analogous  in  principle  to  the  case,  already 
stated  at  the  *  common  law,  is  that  of  one  firm,  pard  j 
composed  of  a  common  partner  in  another  firm, 
which  seeks  by  a  sait  to  enforce  a  security  against  a 
stranger,  after  satisfaction  of  that  security  has  been 
obtained  from  the  latter  firm.  In  such  a  case,  the 
money  received  by  the  one  firm  being  paid,  and  ac- 
cepted in*  satisfaction  of  the  security,  the  common 
partner  in  each  firm  will  not  be  permitted  to  contra- 
vene the  receipt  thereof  for  that  purpose,  nor  will  he 
be  allowed  to  sue  upon  such  security,  as  one  of  the 
firm,  although  he  is  personally  ignorant  of  the  cir- 
cumstances, which  constitute  the  satisfaction.^  This 
turns  upon  the  general  principle,  that  the  receipt  of  a 
partnership  debt  by  one  partner  is  a  fiiU  discharge 
thereof  against  the  firm ;  for  each  partner  is,  sui  jurisj 
competent  to  receive  it  on  behalf  of  all,  and  duly 
to  release  and  discharge  the  debtor.^  And  when  once 
payment  or  satisfaction  has  been  made  to  one  part- 
ner, it  can  be  of  no  consequence,  that  he  is  connect- 
ed with  another  firm;  for  this  does  not  enaUe  him 
to  contravene  his  own  act ;  and  if  he  has  no  personal 
knowledge  thereof,  the  receipt  by  his  partners  is 
treated,  in  construction  of  law,  as  his  own  receipt,  and 
his  assent  is  bound  up  in  theirs.^     Therefore,  where 


3  Bell,  Comm.  G20,  5th  edit)  BajB ;  <<  In  Scotland  debts  between  com- 
paniei,  in  which  th6  same  individual  is  a  partner,  are  every  day  aostainedy 
as  quite  unexceptionable."  It  is  to  be  lamented,  that  the  like  rale  has 
not  been  incorporated  into  the  common  law,  treating^  the  firm,  for  the 
purposes  of  the  suit,  as  an  artificial  body,  or  quasi  corporation.  It  would 
be  highly  convenient,  and  certainly  conformable  to  the  common  sense  of 
the  commeKiat  world. 

1  Gow  on  Partn,  ch.  3,  §  1,  p.  130, 121,  3d  ed.  See  Bailey  v.  Bancker, 
S  HUl,  R.  15GI 

»  Ante,  $  U4, 190, 131. 

3  Jacattd  r»  French,  19  East,  R.  317. 
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A.  was  a  partner  with  B.,  in  one  mercantile  house, 
and  with  C.  in  another,  and,  after  the  former  house 
had  indorsed  a  bill  of  exchange  to  the  latter,  B.,  act- 
ing for.  the  firm  of  A,  and  B.,  received  securities  to  a 
krge  amount  from  the  drawer  of  the  bill,  upon  an 
agreement  by  B.,  that  the  bill  should  be  taken  up  and 
liquidated  by  B|'s  house ;  and,  if  not  paid  by  the  ac- 
ceptors when  due,  it  should  be  returned  to*  the  drawer ; 
the  Court  of  King's  Bench  held,  that  the  deposited 
securities  being  paid,  and  the  money,  therefore,  being 
received  by  B.  in  satisfaction  of  the  bill,  A.  was 
bound  by  this  act  of  his  partner  B.  in  all  respects ; 
and,  therefore  he  could  not,  in  conjunction  with  C,  his 
partner  in  the  other  house,  maintain  an  action,  as 
indorsees  and  holders  of  the  bill,  against  the  accept- 
ors, after  such  satisfaction  received  through  the  me 
dium  of,  and  by  agreement  with  B.,  in  discharge  of 
the  same.^ 

^  237.  Upon  a  similar  ground,  if  a  partnership 
become  possessed  of  a  negotiable  security,  which  has 
been  procured  by  pne  partner,  upon  the  understand- 
ing, that  he  will  punctually  provide  for  the  payment 
thereof  at  its  maturity,  the  partnership  cannot  sue 
upon  such  security;  because  the  same  partner  must 
be  made  one  of  the  plaintiffs,  and,  as  it  is  clear  in 
such  a  case,  that  he  could  not  maintain  any  suit  in  his 
own  name  thereon,  the  same  objections  will  avail 
against  him,  as  a  co-plaintiff.  Thus,  where  one  part- 
ner in  a  banking  house  drew  a  bill  in  his.  own  name 
upon  a  third  person,  who  accepted  the  same,  upon 
the  condition,  that  the  partner  would  provide  funds 
for  the  payment  thereof  at  its  maturity ;  and  the  bill 

1  Jacaud  v.  French,  12  East,  R.  317. 


364  PARTNERSHIP.  [CH.  xil. 

WM  afterwards  indorsed  to  the  partnersbip,  and  a  smt 
was  thereupon  brought  by  all  the  partners  against  the 
acceptor ;  it  was  held,  that  the  action  was  not  main- 
tainaUe;  because  all  the  partners  were  bound  by 
tfae  acts  of  that  partner,  and  as  between  him  and  the 
acceptor,  there  was  no  pretence  of  any  right  to  re* 
cofcr.^  So,  also,  a  partner  holding  a  security  of  the 
firm  by  indorsement  from  the  payee  or  other  indorser 
cannot  sue  the  indorser  thereon." 

^  238.  The  same  principle  will  apply  to  a  case, 
where  all  the  partners  sue  upoa  an  acceptance, 
or  other  security,  procured  fraudulently  by  one 
partner,  without  any  participation  or  knowledge  of 
^  fraud  by  the  other  partners ;  for  he  must  still  be 
made  a  party  plaintiff  in  the  suit ;  and  his  fraud  not 
only  binds  himself,  but  his  innocent  partners  in  that 
suit ;  for,  unless  all  the  plainti&  are  entitled  to  re- 
cover, the  suit  must  fail.'  The  case  may  even  be  put 
still  more  strongly ;  for  if  the  security  be  a  fraudu- 
lent contrivance  between  the  guilty  partner  and  the 
third  person,  in  fraud  of  the  partnership,  there  can 
be  no  suit  against  such  third  person  at  law,  founded 
tliereon,  since  the  guilty  partner  is  at  law  a  necessary 
plaintiff  in  every  such  suit.^ 


^  Sparrow  v.  Cbisman,  9  Bam  A&  Cresw.  341. 

•  Bailejr  v.  Bancker,  3  Hill,  R.  ISa 

s  Gow  on  Paitn.  ch.  3»  §  1,  p.  120,  3d  edit;  Ridvnond  «.  Heapf,  1 
StarL  R.  302, 204;  Johnson  «•  Peck,  3  Stark.  R.  66. 

4  Jones  V.  Yates,  9  Bam  &.  Creair.  532 ;  Kelly  o.  WUson,  Ryan  dt  Mood. 
178.  —  Lord  Tenterden,  in  delivering  the  judgment  of  the  Coart  In  the 
ease  of>Tones  v.  Yates  went  fully  into  the  reasoning,  on  whkh  this  doctrine 
ef  the  common  lav  is  founded ;  and,  therefore,  although  somewhat  long,  the 
passage  is  here  inserted.  *'  These  were  two  actions  brought  by  the  plaintifls» 
as  assignees  of  Sykes  and  Bury.  The  first  was  an  action  of  trover  to  re- 
cover the  value  of  three  bills  of  exchange,  which  belonged  to  Sykes  and 
Bory,  and  which  Sykes  had  indorsed  to  the  defendants,  with  whom  he 
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^  239.  Another  exception  may  arise  from  the  in- 
competency of  one  of  the  partners  to  maintain  the 

bad  been  in  partnenhip»  in  purt  payment  of  a  demand,  doe  from  bim  to 
the  partnerahip  of  Sykes,  Yatee,  and  Young,  and  by  btm  again  immedi- 
ately indorsed  in  the  name  of  that  partnerahip  to  Alzedo,  who  was  a 
creditor  of  the  firm.    The  second  action  was  to  recover  money,  drawn  by 
Sykea  ftom  the  funds  of  himself  and  Bory,  and  paid  into  the  heads  of 
Yates,  in  further  discharge  of  the  balance  before  menti6ned,  without  the 
knowledge  of  Bury.    Both  the  transactions  were  frauds  by  Sykes  on  his 
partner.  Bury,  and  it  must  be  taken,  that  Yates  (at  least  when  the  bills 
were  indocsed  and  the  money  paid)  knew  the  bills  and  money  came  flom 
the  funds  of  Sykes  and  Bury,  without  the  knowledge  of  Bury.    It  may 
be  doubtful,  whether  Young  was  actually  privy  to  either  transaction ;  but 
in  our  view  of  the  case,  that  point  is  not  material.    On  behalf  of  the 
defendant  it  was  contended  that  Sykes  and  Bury  could  not  (if  they  had 
continued  solvent)  have  maintained  any  action  against  Yates  and  Youngi 
in  respect  of  either  of  these  transactions ;  and,  that  if  that  were  so,  the 
plaintifib,  their  assignees,  could'  not  sue,  they  having  no  better  remedy 
at  law  than  Sykes  and  Bury  would  have  had.    And  we  are  of  this  opinion. 
It  is  unnecessaiy,  therefore,  to  advert  to  any  of  the  other  points,  raised  in 
argument  at  the  bar.    We  are  not  aware  of  any  instance,  in  which  a 
person  has  been  allowed,  as  plaintiff  in  a  court  of  law,  to  rescind  his 
own  act,  on  the  ground,  that  such  act  was  a  fraud  on  some  other  person 
whether  the  party  seeking  to  do  this  has  sued  in  his  own  name  only,  or 
jointly  with  such  other  peraon.    It  was  well  observed  on  behalf  of  the 
defendants,  that  where  one  of  two  persons,  who  have  a  joint  right  of  action, 
dies,  the  right  then  vests  in  the  survivor.    So  that,  in  this  case  (if  it  be 
held,  that  Sykes  and  Bury  may  sue),  if  Bury  had  died  before  Sykes, 
Sykes  might  have  sued  alone,  and  thus  for  his  own  benefit  have  avoided 
his  own  act,  by  alleging  bis  own  misconduct    The  defrauded  partner 
may  perhaps  have  a  remedy  in  equity,  by  a  suit  in  his  own  name  against 
his  partner,  and  the  peraon  with  whom  the  fraud  was  committed.    Such 
a  suit  is  firee  from  the  inconsistency  of  a  party  suing  on  the  ground  of 
his  own  misconduct.    There  is  a  great  difference  between  this  case  and 
that  of  an  action  brought  against  two  or  more  partnera  on  a  bill  of  ex- 
change, fraudulently  made  or  accepted  by  one  partner  in  the  name  of 
the  othera,  and  delivered  by  such  partner  to  a  plaintiff  in  discharge  of 
his  own  private  debt    In  the  latter  case,  the  defence  is  not  the  defence 
of  the  fraudulent  party,  but  of  the  defrauded  and  injured  party.    The 
latter  may,  without  any  inconsistency,  be  permitted  to  say  in  a  court  of 
law,  that  although  the  partner  may  for  many  purposes  bind  him,  yet,  that 
he  has  no  authority  to  do  so  by  accepting  a  bill  in  the  name  of  the  firm 
for  his  own  private  debt    The  party  to  a  fraudi  he,  who  profits  by  it,  shal 
not  be  allowed  to  create  an  obligation  in  another  by  his  own  misconduct 
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suit,  from  his  or  her  own  peculiar  natkaal  or  other 
eharacter ; .  for  in  all  cases  of  suits  l»ought  by  partners, 
all  of  the  firm  must  be  competent  to  sue.  Thus,  for 
examjde,  it  has  been  said  by  a  learned  writer,  that, 
although  the  husband  and  wife  are  partners  in  a  foreign 
country,  by  whose  laws  they  are  competent  to  carry 
on  partnership  business  with  each  other;  yet  t^iat 
they  are  incompetent  to  sue  in  an  English  court  of 
justice,  as  partners ;  since  the  law  of  England  does 
not  recognise  their  capacity  so  to  engage  in  trade, 


and  make  that  miflconduct  the  foundation  of  an  action  at  law.  Then,  if 
Sykefl  and  Bury  could  not  sue,  bow  could  the  plaintifb,  who  represent 
them  here?  It  was  said,  in  support  of  the  argument,  that  the  property 
did  not  pass  from  Sykes  by  his  wrongful  act,  but  remained  in  Sykes  and 
Bury.  This  was  ingeniously  and  plausibly  put;  but  as  against  Sykes 
the  propefty  did  pass  at  law,  and  there  was  no  remedy  at  law  for  Bury 
to  recover  it  back  again.  He  could  not  do  so  without  making  Sykes  a 
party.  Further,  the  right  of  the  assignees  to  sue  in  ibis  case,  was  said 
to  be  analogous  to  the  right  of  assignees  to  sue  for,  and  recover  back, 
property  voluntarily  given  by  a  bankrupt  to  a  particular  creditor,  in  con- 
rtemplation  of  his  bankruptcy,  in  favor  of  such  creditor,  and  in  preference 
to  him,  in  which  case  the  bankrupt  could  not  have  sued,  if  no  commission 
had  issued,  yet  the  assignees  are  allowed  to  do  so.  That  is  a  case,  where 
the  representatives  could,  where  the  party  represented  could  not,  sue,  and 
lit  is  the  only  instance  of  the  kind  mentioned  at  the  bar,  that  has  occurred 
■  to  US.  But,  if  we  attend  to  the  principle,  on  which  the  assignees  are 
allowed  to  sue,  we  shall  find  there  is  no  analogy  between  that  case  and 
the  case  before  the  Court,  for  the  principle,  on  which  assignees  have 
been  held  entitled  to  recover  in  such  cases,  is  not  on  the  ground  of  fraud 
OD  any  particular  person,  but  on  the  ground,  that  there  has  been  fraud  on 
the' bankrupt  laws,  which  are  made  for  the  purpose  of  effecting  an  equal 
distribution  of  the  insolvent's  estate  among  aU  the  creditors,  and  which 
purpose  would  be  defbated,  if  a  party,  on  the  eve  of  a  bankruptcy,  and 
with  a  view  to  it,  could  distribute  his  effects  according  to  his  own  plea^ 
sure  among  some  favorite  creditors,  to  the  total  exclusion  of  the  others. 
This  is  mentioned  by  Lord  Mansfield,  as  the  princiide  of  the  decisions  in 
ihe  early  cases  on  this  subject;  Alderson  v.  Temple,  4  Burrow,  2S35; 
Harman  v,  Fisher,  Id.  p.  3937  ;  8.  C.  Cowper,  R.  117.  For  these  rea- 
sons, we  Uiink  the  plaintiffii  are  not  entitled  to  recover.**  But  see  Long 
inan  v.  Pole,  1  Mood.  &  Walk.  323.  Is  this  latter  case  distinguishable 
upon  the  ground,  that  it  was  case  for  a  tort  ? 
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and  enter  into  a  commercial  partnership.^  The  doc- 
trine here  laid  down  is  certainly  not  maintainable,  as 
a  doctrine  of  public  law ;  and  the  authority  cited  to 
support  it  by  no  means  bears  it  out  in  its  full  lati« 
tude.^ 

^  240.  A  case,  hr  more  unexceptionable  to  illus- 
trate the  principle  of  this  exception,  is  that  of  a  part* 
nership  in  a  belligerent,  or  in  a  neutral  country, 
where  the  suit  is  brought,  which  is  composed  in 
part  of  one  or  more  partners  domiciled  in  an  ene- 
my's country;  for,  under  such  circumstances,  during 
the  war,  no  suit  can  be  brought  there  to  enforce  any 
contract  whatever  in  favor  of  the  partnership.  A 
state  of  war  suspends  all  commercial  intercourse  be- 
tween the  belligerents,  and  shuts  their  courts  against 
all  suits  and  proceedings,  and  all  claims  of  persons, 
who  have  acquired  and  retain  a  hostile  character.^ 

^  241.  Subject,  however,  to  exceptions  of  this, 
or  a  similar  nature,  which  all  stand  upon  peculiar 
grounds,  the  general  rule  is,  as  has  been  already  men- 
tioned, that  partners,  in  their  collective  or  social  capa- 
city, may  bring  any  suits,  which  it  would  be  competent 
for  any  individual  to  bring.  It  is  also  a  general  rule, 
that  in  all  such  suits  at  law  all  the  partners  should  join.^ 

1  Collyer  on  Partn.  B.  3,  ch.  5,  p.  459, 2d  edit,  citing  Cosio  r.  De  Ber- 
nales,  Ryan  &  Mood.  R.  102.  It  is  also  reported  in  1  Carr.  &  Payne,  R. 
'266. 

'  All,  that  Lord  Tenterden  decided  in  the  case,  was,  that  he  would  not 
presume,  that  &  feme  covert  in  a  foreign  country  could  engage  in  a  part- 
nership with  her  hushand,  without  some  proof,  that  such  was  the  Jaw  of 
the  foreign  country ;  and  no  such  proof  being  given,  the  plaintiffs  were 
nonsuited.  There  seems  nothing  objectionable  or  inconvenient  in  this 
doctrine. 

3  Gow  on  Partn.  ch.  3,  $  1,  p.  120 ;  McConnel  v.  Hector,  3  Bos.  &  Pull. 
113;  Griswold  v.  Waddington,  16  John.  R.  438;  The  Julia,  8  Cranch, 
181 ;  Albrecht  o.  Sussman,  2  Yes.  &  Beam.  32a 

«  Gow  on  Partn.  ch.  3,  $  1,  p.  127, 128,  3d  edit 
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The  rule,  however,  undergoes,  or  may  undergo,  an 
exception  in  cases  of  dormant  partners ;  for  it  is  at 
the  option  of  the  plaintifl&  in  such  cases,  either  to 
join  the  dormant  partner  in  the  suit,  or  to  omit  him, 
(as  in  the  corresponding  case  of  the  partners'  being 
sued  as  defendants,  it  is  at  the  option  of  the  plaintiff 
to  join  the  dormant  partner  or  not,)  and  the  joinder,  or 
non-joinder  will  not  constitute  any  ol^ection  to  the 
maintenance  of  the  suit  in  any  manner  whatsoever.^ 
The  same  exception  applies,  a  farti^,  where  a  man 
is  merely  a  nominal  partner ;  for,  as  he  has  no  real  in* 
terest,  there  seems  no  necessity  of  his  joining,  as  a 
party,  in  any  partnership  suit,^  although  there  is  no 
doubt,  that  he  may  so  join.^ 

^  242.  In  this  respect,  perhaps,  there  may  be 
ground  for  a  distinction  between  the  cases  of  com- 
mon unwritten  contracts,  and  cases,  where  a  written 
instrument  is  made  payable  to  certain  persons  by 
name,  although  one  of  them  is  but  a  nominal  partner. 

1  Gow  on  PartD.  ch.  3,  §  1,  p.  128,  3d  edit ;  Skinner  «.  Stocks,  4  Barn. 
&  Aid.  437 ;  Lloyd  v.  Archbowle,  2  Taunt.  R.  324 ;  BraBsington  v.  Ault, 
2  Bing.  R.  177 ;  Wilson  v.  Wallace,  8  Serg.  &  R.  55 ;  Clarkson  v.  Car- 
ter, 3  Cowen,  R.  85 ;  Lord  v.  Baldwin,  6  Pick.  R.  348,  352 ;  Leveck  v. 
Shafloe,  2  Esp.  R.  468 ;  Ross  v.  Decy,  2  Esp.  R.  470,  note ;  Collyer  on 
Partn.  B.  3,  ch.  5,  §  1,  p.  465;  Id.  p.  468  to  p.  470,  2d  edit;  Mawman  o. 
Gillett,  2  Taunt  R.  325,  note ;  Alexander  v.  Barker,  2  Cromp.  &.  Jenr. 
133;  Cothay  v.  Fennel,  10  Bam.  &  Cresw.  671.  —  The  authorities  here 
cited  are  not  all  exactly  agreed  upon  this  point,  where  the  dormant  part- 
ner is  a  party  plaintiff;  but  they  all  agree  as  to  the  point,  where  such 
partner  is  a  party  defendant  It  seems  exceedingly  difficult  to  state  any 
reasonable  distinction  between  the  cases;  and  the  text  contains,  what 
seems  to  me  the  true  doctrine,  founded  upon  the  weight  of  authority. 

3  Collyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  470, 2d  edit ;  Gow  on  Partn.  ch. 
3,  §  1,  p.  138, 129, 3d  edit ;  Parsons  v.  Crosby,  5  Esp.  R.  109  ;  Daven- 
port V.  Rackstraw,  1  Can*.  &  Payne,  R.  89 ;  Glossop  v.  Coleman,  1  Stark. 
R.  23;  Teed  v.  El  worthy,  14  East,  R.  210;  Kell  v.  Nainby,  10  Bam.  & 
Cresw.  20.  But  see  Guidon  p.  Robson,  2  Camp.  302;  Kieran  o.  Sandars, 
G  Adolp.  &  Ell.  515. 

3  Guidon  v.  Robson,  2  Camp.  R.  302. 
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For  it  may  well  be  said,  that,  in  the  latter  case,  as  the 
promise  is  made  to  all,  the  suit  thereon  may,  and 
should  be  brought  in  the  name  of  all,  as  proper  pari- 
ties to  the  contract.^  There  can  be  no  doubt,  that,  in 
a  case  of  this  sort,  all  the  persons  named  may  join  in 
die  suit  :*  but  it  is  quite  a  different  question,  whether 
an  must  so  join,  when  all  have  not  an  interest  in  the 
contract^  We  all  know,  that  there  are  many  cases  of 
written  contracts,  as  for  example,  of  policies  of  insur* 
ance,  procured  to  be  underwritten  by  agents  or  lm>kers 
in  their  own  names,  in  which,  nevertheless,  the  suit  for 
a  breach  thereof  may  be  brought  either  in  the  name  of 
the  principal,  or  of  the  agents  or  brokers/  Why  the 
same  rule  might  not  well  apply  in  other  analogous  cases 
of  written  contracts,  it  is  not  easy  to  say/  It  is  proper, 
however,  to  add,  that  there  is  some  apparent  conflict 
in  the  authorities  on  thb  point/ 


1  Colly er  on  Partn.  B.  3,  ch.  5,  §  1,  p.  4G5,  470,  dd  edit 
s  Kin  V.  Nainby,  10  Barn.  &  Cresw.  20. 

3  Gow  on  Partn.  ch.  3,  §  1,  p.  122, 123, 3d  edit 

4  Story  on  Agency,  $  160,  161,  162. 

ft  CoUyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  46S  to  p.  468,  2d  edit ;  Grove  v. 
Daboifl,  1  Term  R.  112;  Cutnmin^  r.  Forrester,  1  Maule  &  Selw.  497 ; 
Hagedom  v.  Oliveraon,  2  Maule  &  Selw.  426;  Garret  v,  Handley,  4 
Bam.  &  Cresw.  664 ;  Lucena  v,  Crawford,  3  Bos.  &  Pull.  98 ;  Gow  on  Partn. 
ch.  3,  §  1,  p.  122, 123, 3d  edit ;  Bell  v.  Ansley.  16  East,  R.  141 ;  Skinner 
V.  Stocks,  4  Bam.  ii  Aid.  437 ;  Alexander  v.  Barker,  2  Cromp.  &  Jenr. 
133, 138 ;  Atkinson  v.  Laiog,  1  DowL  &  Ryl.  N.  P.  C.  1& 

*  Guidon  v.  Robson,  2  Camp.  R.  302.  —  On  this  occasion,  the  case 
being  an  action  by  Guidon  alone  against  Robson,  upon  a  bill  of  exchange, 
drawn  in  the  name  of  Guidon  &  Hughes  (the  latter  being  a  mere  clerk 
of  Guidon)  on  Robson,  and  accepted  by  him,  Lord  Ellenborough  said ; 
*^  There  being  such  a  person  as  Hughes,  I  am  clearly  of  opinion,  that  he 
ought  to  have  been  joined  as  a  partner.  He  is  to  be  considered  in  all 
respects  &  partner,  as  between  himself  and  the  rest  of  the  world.  Persons 
in  trade  had  better  be  very  cautious,  how  they  add  a  fictitious  name  to 
their  firm  for  the  purpose  of  gaining  credit  But,  where  the  name  of 
a  real  perwn  is  inserted  with  his  own  consent,  it  matters  not,  what 
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^  243.  And  this  naturally  conducts  us  to  the  more 
enlarged  consideration,  in  what  cases,  and  under 
what  circumstances  contracts  are  to  be  treated  as 
partnership  contracts,  of  which  the  firm  may  avail 
itself  by  way  of  suit.  We  have  already  seen,^  that 
in  order  to  bind  the  partnership  in  any  contract 
with  third  persons,  it  is  ordinarily  necessary,  that  it 
should  be  made  in  the  firm  name ;  and  that,  if  made 
by  one  partner  in  his  own  name  only,  it  will  mdina* 
rily  be  binding  only  upon  himself,  and  not  upon  the 
partnership.^  There  are,  however,  exceptions  to  this 
rule,  where  the  contract  is  made  by  one  partner  in 
his  own  name,  for  and  on  behalf  of  the  partnership, 
or  for  the  benefit  thereof,  and  yet  the  firm  will  be 
bound  thereby.^  There  is  a  like  enlargement  of  obli- 
gation in  many  other  cases  of  written  and  unwritten 


agreement  there  may  be  bet^ween  him  and  those,  who  share  the  profit  and 
loss.  'They  are  equally  responsible,  and  tlie  contract  of  one  is  the  con- 
tract of  all.  In  this  case,  the  declaration  states,  that  the  defendant  pro* 
mised  to  pay  the  money  specified  in  the  bill  to  the  plaintiff  only,  whereas 
she  promised  to  pay  it  to  the  plaintiff  jointly  with  another  person.  The 
variance  is  fatal."  But  see  Rill  o.  Nainby,  10  Barn.  &  Cresw.  20 ;  Hall 
r.  Smith,  1  Bam.  &  Cresw.  407 ;  Marchington  v.  Vernon,  1  Bos.  &  Pull. 
101,  note ;  Marsh  tK  Robinson,  4  Esp.  R.  98 ;  Walton  v.  Dodson,  3  Cair. 
&  Payne,  162;  Skinner  v.  Stocks,  4  Bam.  d&  Aid.  437;  Cothay  v.  Fen- 
nell,  10  Bam.  &  Cresw.  671.  In  Alexander  v.  Barker,  2  Cromp.  &  Jerv. 
133,  138,  Mr.  Justice  Bayley  said ;  "  I  am  the  less  surprised,  that  the 
learned  Judge  should  have  considered  D.  Alexander  as  the  person,  with 
whom  the  defendant  contracted,  and  who  alone  could  maintain  the  ac- 
tion, because  I  remember,  that  it  was  at  one  period  the  impression  of 
Lord  EUenborough,  that,  where  money  was  lent  by  a  partner,  the  action 
must,  in  all  cases,  be  brought  by  the  individual,  with  whom  the  contract 
was  made.  But  he  was  afterwards  convinced  of  what  is  doubtless  the 
true  rale,  viz.  that,  where  a  contract  is  made  by  one  on  behalf  of  others, 
the  action  may  be  brought  in  the  name  of  the  principals.** 

1  Ante,  §  102, 136, 142. 

3  Ante,  §  102, 136, 142 ;  Faith  v.  Raymond,  11  Adolp.  &  Ellis,  339. 

3  Ante,  §  102,  and  note  (1),  §  142. 
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contracts,  where  the  same  doctrine  will  reciprocally 
apply  in  favor  of  the  partnership,  as  in  the  converse  case 
is  applied  against  it.  I'hus,  for  example,  if  a  contract 
of  guaranty  should  be  entered  into  apparently  vnth  one 
partner,  but  in  reality  it  should  be  intended  to  be  for 
the  indemnity  of  the  firm  for  advances  to  be  made  by 
the  firm;  an  action  might  be  maintained  by  all  the 
partners,  as  upon  a  joint  contract  therewith,  although 
the  written  papers,  containing  the  guaranty,  should  be 
addressed  to  one  partner,  and  he  alone  should  con- 
duct  the  negotiation.^     The  same  rule  would  apply 


1  Gow  on  Paitn.  cb.  3,  §  1,  p.  131  to  p.  133, 3d  edit ;  CoUyer  on  Partn. 
B.  3,  ch.  4,  $  1,  p.  446, 447,  2d  edit ;  Id.  ch.  5,  §  ],  p.  464,  465  ;  Garrett 
V,  Handlej,  3  Bara«  d&  Cresw.  463 ;  S.  C.  4  Barn.  &  Creaw.  664 ;  Walton 
«.  Dodson,  3  Carr.  &  Payne,  R.  162. — Mr.  Gow  has  summoned  up  the  au- 
thorities on  tliis  point  as  follows.  <*  Partners  sometimes  seek  to  enforce 
a  guarantee,  given  to  secure  the  repayment  of  an  advance  to  be  made  by 
the  firm.  In  such  a  case  the  action  must  necessarily  be  brought  by  all 
the  partners,  to  whom  the  guarantee  is  given,  and  by  whom  the  advance 
is  made.  And,  where  a  contract  of  that  description  is  apparently  entered 
into  in  ikvor  of  one  partner  only,  yet  in  fact  if  it  be  intended  as  an  indem- 
nity to  the  firm,  in  respect  of  an  advance  to  be  made  by  them,  a  joint  ac- 
tion may  be  maintained.  Thus,  in  the  late  case  of  Garrett  and  another 
V.  Hand^ey,  (4  B.  &  C.  664,)  which  was  an  action  on  a  guarantee  by  two, 
as  the  survivors  of  a  firm  of  three  partners,  it  appeared,  that  the  guaran- 
tee was  addressed  to  one  of  the  partners  only ;  but  evidence  was  pro- 
duced, which  established,  that  the  advance,  to  secure  which  the  guaran- 
tee was  entered  into,  was  made  by  the  firm,  and  that  the  guarantee  was 
given  for  their  joint  benefit,  and  not  to  indemnify  the  single  partner  only. 
It  was  objected  at  nisi  prius,  and  afterwards  insisted  upon  on  a  motion  to 
enter  a  nonsuit,  that  there  was  a  misjoinder ;  for,  as  the  guarantee  was  in 
terms  given  to  one  partner,  to  whom  alone  the  promise  could  be  con- 
strued to  have  been  made,  the  action  should  have  been  brought  by  him 
only.  But  the  Court  of  King*s  Bench  held,  that  as  the  guarantee  was 
proved  to  have  ieen  intended  for  the  benefit  of  the  firm,  the  action  was 
properly  brought  by  the  surviving  partners.  And  under  such  circum- 
stances, is  not  competent  to  the  partner,  to  whom  the  guarantee  may 
have  been  addressed,  to  treat  the  advance  as  one  made  by  himself,  on 
his  individual  account  and  in  that  character  to  support  a  separate  action. 
This  was  determined  in  a  previous  action  on  the  same  guarantee,  and  in 
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to  a  loan,  made  bj  one  partner  in  a  banking  estab- 
lishment out  of  the  banking  fimd,  although  the  whole 
negotiation  should  be  conducted  by  and  in  the  name 
of  that  partner  only.^ 


which  the  plaintiff  declared,  that  in  consideration,  that  he  would  advance 
a  Bum  of  money  to  A.  B.,the  defendant  promiaed,  that  prorision  siiould  be 
made  for  paying  the  plaintiff.  At  the  trial  it  appeared,  that  the  defend- 
ant had  given  to  the  plaintiff  the  guarantee  stated  in  the  declaration,  and 
that  the  latter  was  a  partner  with  two  other  persons  in  a  banking-house,  and 
that  the  firm  had  advanced  the  money,  and  charged  A.  &  in  account  with 
the  same ;  and  it  was  held,  that  the  averment  in  the  declaration,  that  the 
plaintiff  had  advanced  the  money,  was  not  sustained  by  the  proof,  there 
being  no  evidence  to  show,  that  the  money  had  been  advanced  to  the 
plaintiff  by  the  firm,  and  by  him  to  A.  B.  It  is  not  to  be  collected  from 
either  of  the  two  preceding  cases,  nor  was  it  in  fact  necessary  to  de- 
termine, whether  the  partner,  to  whom  the  guarantee  was  actually  given, 
could  have  maintained  a  separate  action  upon  it,  provided  his  declaration 
so  truly  and  correctly  stated  the  facts,  as  not  to  have  been  open  to  the 
objection  of  a  variance  between  the  allegation  and  the  proof.  But  judg- 
ing from  analogy  to  the  rule,  applicable  to  a  policy  of  insurance,  which 
allows  the  action  to  be  brought,  either  by  the  party,  for  whoee  benefit  it 
was  effected,  or  in  the  name  of  him,  who  effected  it,  it  would  seem,  that 
that  partner,  as  being  the  party,  with  whom  the  contract  was  made,  mi^t 
have  supported  such  an  action."  Gow  on  Partn.  ch.  3,  §  1,  p.  121, 139; 
123. 

1  Alexander  o.  Barker,  2  Cromp.  &  Jerv.  133, 138.  See  Robson  v. 
Druromond,  2  Barn.  &  Adolp.  83.  —  On  this  occasion,  Mr.  Justice  Bayley 
said ;  **  I  have  no  doubt  in  this  case,  but  that  this  action  is  maintainable 
by  the  plaintifis ;  and  in  that  opinion  I  am  fortified  by  the  case  of  Garrett 
V.  Handley.  Here,  D.  Alexander  stood  in  the  double  capacity  of  an  in- 
dividual and  a  member  of  the  firm.  Barker  wanted  an  advance  of  money, 
and  to  him  it  was  qaite  immaterial,  by  whom  the  advance  was  made, 
whether  by  D.  Alexander  alone,  or  by  the  house,  of  which  he  was  a 
member.  He  applies  to  D.  Alexander  to  make  the  advance.  He  does 
not  qualify  that  application,  and  say,  yon  may  be  a  member  of  a  firm, 
and  I  will  deal  with  you  only,  and  will  not  be  answerable  to  other  per- 
sons ;  but  he  makes  his  application  without  any  qualification.  By  thus 
applying  generally,  he  entitles  D.  Alexander,  if  he  makes  the  advance,  to 
place  him  in  the  situation  of  being  answerable  to  him  in  either  of  his^  ca- 
pacities, according  to  that,  in  which  he  makes  the  advance.  From  the  tesL 
timony  it  appears,  that  the  advance  was  made  by  D.  Alexander,  not  indi- 
vidually, but  with  the  money  of  the  firm.  He  accepted,  therefore,  the 
application  for  the  advance,  not  as  an  individual,  but  in  his  capacity  at 
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^  244.  In  the  course  o£  partnerships  it  not  infre- 
quentlj  happens,  that  new  partners  are  admitted,  or 
old  partners  retire,  without  any  change  of  the  firm 
name;  and  upon  such  a  change  the  contracts  and 
efiects  and  securities  of  the  exis^^ig  partnership  are 
agreed  to  remain,  and  become  a  part  of  the  funds  of 
the  new  firm.  But  in  all  such  cases  the  contracts  and 
securities  must  be  sued  for  in  the  names  of  the  original 
firm,  unless,  indeed,  they  are  negotiable  securities,  and 
are  indorsed  over  by  the  old  firm  to  the  new  firm ;  in 
which  latter  case  the  new  firm  may  sue  thereon  in 
dieir  own  names,  like  any  other  holders ;  for  in  all 
other  cases  no  persons  are  permitted  to  sue  there^ 
upon  at  law,  except  the  partners,  who  originally 
made  the  contract,  or  had  an  interest  therein.^  A 
fortiori^  the  same  rule  will  be  applied  with  more  strict- 


•— ^ 


H  member  of  the  firm.  In  Ganett  v.  Handley,  the  contracting^  partner 
first  brought  the  action  in  his  own  name ;  bat  it  appealed,  that  the  ad- 
vance was  made  by  the  house,  and  the  Ck)urt  said,  you  did  not  make  the 
advance,  and  cannot  maintain  the  action.  Another  action  was  then 
brought  in  the  name  of  the  firm,  and  the  Gouit,  being  c^  opinion,  that 
the  guarantee  was  intended  to  apply  to  advances  made  by  the  fiim, 
thought  that  the  action  was  maintainable.  The  language  of  that  guar- 
antee was  much  more  pointed  than  this  letter.  It  was  addressed  to  an  indi* 
vidual,  and  was  to  this  effect;  — ' I  understand  from  Mr.  G.,  that  you  have 
had  the  goodness  to  advance  £550,  d&c.  upon  my  assurance,  which  I 
hereby  give,  that  provimon  shall  be  made  fox  repaying  you  this  sum, 
d^.'  But  the  advance^  was  not  made  by  the  individual  alone ;  and  it 
was  holden,  that  the  firm,  by  whom  the  advance  was  made,  ought  to  sue. 
It  appears  to  me,  therefore,  that  the  plaintiflb  were  the  penons,  who 
might  and  ought  to  sue  in  this  case."  See  also  Cothay  v.  Fennel],  10 
Bam.  &  Creew.  671 ;  Gollyer  en  Partn.  B.  9,  eh«  4,  §  1,  p.  446, 447,  448, 
Sd  edit ;  Id.  ch.  5,  §  1,  p.  465. 

1  Collyer  on  Partn.  R  3,  ch.  5,  §  1,  p.  461,  463,  463, 465,  466,  M  edit; 
Osborne  v.  Harper,  5  EMt,  R.  395;  Welsford  v.  Wood,  1  Esp.  R.  183; 
Pease  v.  Hirst,  10  Bam.  &  Cresw.  133, 137 ;  Innes  v.  Danlop,  6  Term 
R.  595 ;  Ord  v.  Portal,  3  Camp.  R.  339 ;  Robson  v.  Dmmmond,  3  Bam, 
&  Adolp.  301 ;  Radenhnrst  v.  Bates,  3  Bing.  R.  470. 

Partn.  32 
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ness,  in  cases,  where  the  contract  is  under  seal ;  for, 
then,  ordinarily,  the  parties  to  the  deed,  and  none 
others,  can  sue,  or  be  sued  thereon.^  In  equity,  the 
case  may  be  far  otherwise ;  for  assignees  of  equities 
and  equitable  interests  are  competent  to  sue  in  equity 
in  their  own  names,  to  enforce  payment  of  the  as- 
signed debts,  or  other  choses  in  action,  although  they 
may  not  be  competent  at  law.' 

^  245.  Questions,  also,  of  a  very  delicate  nature 
may  arise  out  of  contracts  and .  obligations  by  third 
persons,  with  a  partnership,  where  the  contracts  or 
obligations  are  of  a  continuing  nature,  as  to  what  is 
their  true  extent  and  operation,  when  there  has  been 
any  change  of  the  partners  by  the  retirement  of  an  old 
partner,  or  the .  admission  of  a  new  one.  Thus,  for 
example,  a  guaranty  for  advances  to  be  made,  or 
credits  to  be  given,  from  time  to  time  by  a  firm  to  a 
third  person  ;  and  some  new  advances  or  credits  may 
have  occurred,  after  a  change  of  the  original  partners 
in  the  manner  above  suggested.  Under  such  circum- 
stances, the  question  would  arise,  whether  the  guaran- 
tor would  be  liable,  either  to  the  old  firm,  or  to  the  new 
firm,  for  any  such  advances  or  credits,  after  any  such 


I  CoUyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  463,  464,  2d  edit;  Metcalf  v. 
Rycrofl,  6  M.  &  Selw.  75.  See  also  Pease  v.  Hirst,  10  Bam.  &l  Cresw* 
122, 127. 

>  2  Story  on  £q.  Jurisp.  §  1039, 1040 ;  Tiernan  v.  Jacobs,  5  Peters,  R. 
597, 598.-r-  If)  after  an  assignment,  the  debtor  should  promise  the  assignees 
to  pay  them,  a  suit  might  then  and  upon  that  promise  be  maintained  by  the 
assignees  against  the  debtor  in  a  Court  of  Law.  Collyer  on  Parto.  B.  3, 
ch.  5,  §  1,  p.  462, 463, 2d  edit ;  Wilsford  o.  Wood,  1  Espin.  R.  182;  Moor 
0.  Hill,  2  Peake,  R.  1 1 ;  Innes  v,  Dunlop,  8  Term  R.  595.  There  may  be 
cases,  also,  where,  after  the  contract  is  made  with  partners,  a  severance 
.may  be  made  by  the  consent  of  all  the  parties  in  interest,  and  then  each 
may  sue  for  his  own  share.  See  Collyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  467 
468, 2d  edit  .  ' 
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change.  It  has  been  held,  that  the  guarantor  woidd 
not  be  liable  therefor ;  and  that  no  such  guaranty 
ought  to  be  extended  beyond  the  actual  import  of 
its  terms ;  but  that  it  ought  to  be  limited  to  advances 
and  credits  made  by  the  original  firm  only.^ 

^  246.  The  same  doctrine  will  apply  to  more  for- 
mal instruments,  such  as  a  bond  given  by  a  principal 
and  surety  to  a  firm,  to  secure  advances  made  by  the 
firm  to  the  principal ;  for,  upon  such  a  bond  the 
surety  will  not  be  liable  for  any  advances,  made  after 
the  vnthdrawal  or  death    of   one    of   the    partners.^ 


1  Collyer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  443, 444, 9d  edit ;  Myers  t.  Edge, 
7  Term  R.  250, 253 ;  Cremer  v.  Higginton,  1  Mason,  R.  323 ;  6ow  on 
ParUL  ch.  3,  §  1,  p.  123, 124,  3d  edit. ;  Spiers  v.  Houston,  4  Bligh,  N.  S. 
R.  515 ;  Ex  parte  Kensiogton,  2  Yes.  &  Beam.  79 ;  Dry  v.  Davy,  10 
Adolp.  &  Ellis,  30 ;  S.  C.  3  Perr.  &  Dav.  249. 

9  Strange  v.  Lee,  3  East,  R.  4S9 ;  Pemberton  v.  Oakes,  4  Russ.  R.  154, 
167;  Weston  v.  Barton,  4  Taunt  R.  673,  682.  — In  this  last  case.  Sir 
James  Mansfield,  in  delivering  the  opinion  of  the  Court,  said ;  "  It  is  not 
necessary  now  to  enter  into  the  reasons  of  those  decisions ;  but  there  may 
be  very  good  reasons  for  such  a  construction.  It  is  very  probable,  that 
sureties  may  be  induced  to  enter  into  such  a  security  by  a  confidence, 
which  they  repose  in  the  integrity,  diligence,  caution,  and  accuracy  of 
one  or  two  of  the  partners.  In  the  nature  of  things  there  cannot  be  a 
partnership  consisting  of  several  persons,  in  which  there  are  not  some 
persons,  possessing  these  qualities  in  a  greater  degree  than  the  rest ;  and 
it  may  be,  that  the  partner  dying,  or  going  out,  may  be  the  very  person,  on 
whom  the  sureties  relied.  It  would  therefore  be  very  unreasonable  to 
hold  the  surety  to  his  contract,  after  such  change.  And  though  the  sum 
here  is  limited,  that  circumstance  does  not  alter  the  case ;  for  although 
the  amount  of  the  indemnity  is  not  indefinite ;  yet  £3000  is  a  large  sum ; 
and  even  if  it  were  only  £1000,  the  same  ground  in  a  degree  holds } 
for  there  may  be  a  great  deal  of  difference  in  the  measure  of  caution  or 
discretion,  with  which  different  persons  would  advance  even  a  thousand 
pounds.  Somc^  would  permit  one,  who  was  almost  a  begga^,  to  extend 
his  credit  to  that  sum ;  others  would  exercise  a  due  degree  of  caution 
for  the  safety  of  the  surety.  And  therefore  we  are  of  opinion,  that  as  to 
such  sums  only,  which  were  advanced  before  the  decease  of  Golding,  can 
an  indemnity  be  recovered  by  the  plaintiffi ;  and  as  to  the  sums,  claimed 
for  debts  incurred  since  his  decease,  the  judgment  must  be  for  the  de- 
fendant" 
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Nor  is  there,  in  this  respect,  any  real  difference  be- 
tween the  decisions  of  Courts  of  Law,  and  those  of 
Courts  of  Equity,  as  to  the  construction  or  extent  of 
the  terms  of  the  instrument.  In  each  court  the  in- 
terpretation, put  upon  the  terms  of  the  contract,  has 
precisely  the  same  extent,  and  the  same. limitations.^ 
^  247.  These  decisions  may,  at  first  view,  be 
deemed  somewhat  rigid,  if  not  inequitable.  But,  in 
reality  they  stand  upon  grounds,  capable  of  an  entire- 
ly satisfactory  and  solid  vindication  In  the  first 
place,  it  can  never  be  said  with  truth  or  justice,  that 
a  guaranty  or  suretyship  for  advances,  to  be  made  by 
A.  B.  &L  C,  does  properly  extend  to  any  advances 
made  by  A.  &  B.,  or  by  A.  B.  &  D. ;  and  therefore 
the  guarantor,  or  surety,  may,  with  all  good  &ith  and 
correctness,  say,  Nan  in  hcBcfixdera  veni.  Besides ;  as 
has  been  well  observed,  the  guarantor  or  sure^  may 
have  very  good  reasons,  why  he  might  be  veilling  to 
enter  into  an  engagement  with  a  fixed  reliance  upon 
the  vigilance,  fidelity,  discretion,  and  skill  of  a  par- 
ticular partner,  when  he  would  not,  if  that  partner 
were  to  withdraw,  be  willing  to  enter  into,  or  to  jwo- 
long  any  such  engagement.* 


I  Pemberton  v.  Oakes,  4  Russ.  R.  154. 

^  Westoa  V.  Barton,  4  Taant  R.  673, 682;  Simson  o.  Cooke,  11  Ring. 
R.  461.  See  also  Rusaell  v.  Perkins,  1  Mason,  Cir.  R.  968 ;  Strange 
t.  Lee,  3  East,  R.  464,  490.— Lord  EUenborough,  in  delivering  the 
opinion  of  the  Court  in  this  last  case  said;  *'The  Court  will,  no 
doubt,  construe  the  words  of  the  obligation  according  to  the  intent 
of  the  parties  to  be  collected  from  them;  but  the  qqestion  is,  what 
that  intent  was.  The  defendants'  obligation  is  to  pay  all  sums  due 
to  them,  on  account  of  their  advances  to  Bljrth.  Now  who  are  'theoii* 
but  the  peraons  before  named,  amongst  whom  is  James  Walwyn,  who 
then  constituted  the  banking  house,  and  with  whom  the  defendant  con* 
tracted?  The  words  will  admit  of  no  other  meaning.  And  indeed 
with  respect  to  any  intent,  which  parties  entering  into  contracts  of  this 
nature  may  be  supposed  to  have,  it  may  make  a  veiy  material  diflbrence 
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§  248.  It  has  been  said,  that  guaranties  for  the 
payment  of  the  debts  of  third  persons  are  not  gene- 
ral instruments  under  seal,  and  that  there  is  no  tech- 
nical rule,  which,  as  to  them,  prevents  a  Court  of  Law 
fiom  looking  at  the  real  justice  and  merits  of  the 
case.^  This  is  true.  But  it  is  equally  true,  that  the 
language  in  every  case  is  to  be  construed  according 
to  its  fair  and  reasonable  meaning,  and  is  not  to  be 
strained  to  reach  cases  uniforeseen  or  unprovided  for; 
for  that  would  be  to  make,  and  not  merely  to  construe, 
contracts.  And,  indeed,  in  all  cases  of  this  sort,  the 
gaurantor  or  surety  has  a  right  to  insist,  that  he  shall 
not  be  presumed  to  enter  into  engagements  for  events, 
whic&  were  never  so  submitted  to  his  consideration 
or  contemplation,  and  which,  if  considered  or  con- 
templated, might  have  induced  him  altogether  to  ab- 
stain from  any  engagement  whatsoever. 

^  249.  The  same  reasoning  is  equally  aplicable  to 
another  class  of  cases,  where  there  is  a  continuing  con- 
tract with  a  partnership,  such  9s  a  contract  to  buy  goods, 
or  to  hire  them  of  the  partnership  from  year  to  yeary 
for  a  term  of  years ;  for  such  a  contract  could  hardly  be 
entered  into  without  some  reference  to  the  character, 


[n  the  view  of  the  obligor,  u  to  the  persons,  constitotiDgthe  house,  at  the 
time  of  entering  into  the  obligation,  and  by  whom  the  advances  are  to  be 
made  to  the  party,  for  whom  he  is  surety.  For  a  man  may  veiy  well  agree 
to  make  good  such  advances,  knowing,  that  one  of  the  partners,  on  whose 
pmdence  he  relies,  will  not  agree  to  advance  money  improvidently. 
7he  characten,  therefore,  of  the  several  partners  may  form  a  material  in- 
gredient in  the  judgment  of  the  obligor  upon  entering  into  such  an  en- 
gagement" See  Dry  0.  Davy,  2  Perr.  d&  Dav.  249;  S.  C.  10  Adolp.  & 
£llis,  90. 

1  CoUyer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  445, 446,  2d  edit ;  and  the 
observations  of  Mr.  J.  Parl^  in  HaregQive  v.  Smee,  3  Moore  &  Payne, 
584 ;  S.  C.  6  Bing.  R.  244 ;  and  of  Lord  Tenterden,  in  5  Bam,  &  AI4. 
192;  Pease  v.  Hirst,  10  Bam.  &  Cresw,  122;  Diy  v.  Davy,  10  Adolp.  & 
Ellis,  30 ;  S.  C.  1  Perr.  &  Dav.  149. 

32* 
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tkill,  and  honesty  of  the  existing  partners;  and  it 
is  scarcely  presumaUe,  that  any  man  would  be  wflling 
to  have  his  contract,  or  his  patronage,  assigned  over 
from  time  to  time  to  mere  strangers,  of  whom  he 
knew  nothing,  and  of  whose  competence,  and  ability, 
and  fidelity,  he  might  have  no  adequate  means  of 
inqucry*^ 

§  250.  But  the  most  striking,  as  well  as  the  most 
usiral,  illustration  of  this  doctrine,  vdnch  occuni  ia 
actual  practice^  is,  where  bonds  are  given  by  sureties 
to  partners,  for  the  fklelity  and  good  conduct  of  clerks, 
and  other  officers  and  agents^  in  the  service  and 
employment  of  the  partnonhip*  In  all  eases  of  this 
sort,  the  uniform  rule  of  construction  of  the  bond  is, 
mdess  some  clear  language  to  the  contraiy  is  inserted, 
that  the  bond  does  not  apply  as  a  security,  after  any 
change  of  the  members  of  the  partnership  by  death, 
or  otherwise.*  But  language  may  be  used  in  a  bond, 
which  shall  clearly  impot  a  continuing  liaUlitf ,  not* 
withstanding  any  change  of  the  firm ;  and  if  it  does, 
there  can  be  no  question,  that  it  vnll,  both  at  law  and 
in  equi^,  have  the  most  com{dete  operation.' 


1  Robeon  o.  Draimnoiidy  2  Barn*  &  Adolp.  303. — Queie,  whetbor  it 
would  make  uiy  diSbrence,  that  Um  retiring  partner  waa  a  donaant  pari* 
Mr;  and  tliat  the  oetenaible  partner  atill  remained  in  tbe  firoL  See  Dry 
t.  Davy,  3  Perr.  &  Dav.  249;  S.  C.  10  Adolp^  ii  EUis,  SO;  RobsMi  9. 
Dtummondy  2  Bam.  Sl  Adolp.  901. 

9  CoUyer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  435  to  p.  442,  2d  edit;  Gow  on 
Pirtn.  di.  3,  §  1,  p.  123  to  p.  125^  3d  edit ;  Wright  v.  Rnseell,  3  Wile.  R. 
S33;  a  C.  2  W.  Black.  934;  Dance  «.  Girdler,  4  Bom^  &.  Pnll. 34; 
Strange  v.  Lee,  3  East,  R.  434 ;  Arlington  v.  Merrick,  2  Sannd.  R.  412; 
University  of  Cambridge  «.  Baldwin,  5  Meee.  and  W^b.  580;  Sinnon  «• 
Cooke,  1  Bing.  R.  452, 461. 

'  Metealf  V.  Brain,  12  Eaat,  R.  400;  Simaon  v.  Ingham,  2  Bam.  dt 
Cretw.  65;  Moller  v.  Lambert,  2  Camp.  R.  543.^Barchiy  v.  Locaa 
(1  Term  R.  291)  was  a  case,  which  waa  aoppoeed  to  contain  langnage 
importing  a  proviaion  of  thia  character ;  bat  great  doobta  may  well  be 
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^  251 «  The  like  doetrine  equally  applies  to  cases, 
wbere  a  guaranty  is  given  by  a  fitrn  on  behalf  of  one 
person,  or'  by  one  person  on  behalf  of  a  firm,  and 
afterwards  another  person  is  introduced  into  the  busi* 
liess  of  that  person,  at  a  material  change  takes  fdace 
in  the  firm ;  for  the  guarantor  or  guarantors  will  not 
b^  liable  thereon  for  any  subsequent  advances,  made 
to  such  person  or  firm,  with  a  knowledge  of  the 
change.^ 

I  252.  Hitherto  we  have  been  speaking  of  the 
original  rights  of  partners  against  diird  persons,  aris« 
ing  under  general  contracts,  or  special  engagements 
with  them,  and  the  proper  limitations  and  qualifica* 
tions  thereof.  But  many  circumstances  may  subse* 
quently  occur,  which  will  suspend,  or  defeat,  or  ex- 
tinguish or  vary  these  rights,  of  some  of  which  it 
seems  proper  to  take  notice,  in  this  connexion.  In 
the  first  {dace,  if  one  of  the  partners  should  take  an 
acceptance,  or  other  security  for  any  debt,  payable  at 
a  fiiture  day,  this  will  be  construed  to  be  an  agreement 
to  ^ve  time  to  the  debtor,  so  as  to  suspend  the  right  of 
action  of  the  firm  for  the  original  debt,  until  such 
security  shall  be  dishonored  or  shall  become  due.^ 
We  have  already  had  occasion  to  take  notice  of  the. 


entertained,  whether  the  case  can  be  maintained  upon  any  such  inter- 
pretation. See  Colljer  on  Partn.  R  3,  ch.  4,  ^  1,  p.  436, 437,  441, 3d 
edit ;  Barker  v.  Parker,  1  Term  R.  287 ;  Strang  v.  Lee,  3  East,  R. 
491 ;  Gow  on  Partn.- ch.  3,  §  1,  p.  124, 3d  edit  Simson  v.  Cooke,  I  Bing. 
R.452. 

1  Gow  on  Partn.  ch.  3,  §  1,  p.  123, 124,' 125, 3d  edit ;  Collyer  on  Partn* 
B.  3,  ch.  4,  §  1,  p.  438, 442,  443, 2d  edit ;  Wright  o.  Russell,  3  Wils.  R. 
530 ;  S.  C.  2  Wm.  Black.  934 ;  Bellairs  v.  Hobsworth,  3  Camp.  R.  53 ; 
Ex  parte  Watson,  19  Yes.  459;  Simsom  v.  Cooke,  1  Bing.  R.  452,  461 ; 
Ante,  §  245  to  247. 

9  Collyer  on  Partn.  B.  3,  ch.  4,  §  2,  p.  453, 2d  edit ;  Tomlins  t.  Law- 
rence, 3  Moore  and  Payne,  555. 
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case  of  a  security  given  to  cme  fimi|  of  which  satis* 
fection  has  been  obtained  by  another  finn,  each  firm 
having  one  and  the  same  coinnx>n  partner,  which  will 
operate  as  an  extinguishment  of  any  further  right  of 
recovery  upon  such  security.^  A  fortiori^  a  release  of 
a  debt  by  one  partner,  at  least,  if  it  be  not  a  fraud, 
will  amount  to  an  extinction  of  the  debt  against  the 
partnership.' 

^  253.  In  the  next  place,  subsequent  dealings  with 
a  new  firm  wiU,  in  many  cases,  diminish,  or  dis- 
charge, or  satisfy  a  debt,  due  to  the  dd  firm  by  mere 
intendment  and  operation  of  law.  Thus,  for  exam* 
pie,  if  one  of  several  partners  should  die,  or  retire 
from  the  firm,  and  a  balance  should  then  be  due  to 
the  finq,  such  balance  will  be  gradually  diminished, 
and  may  be  extinguished,  by  sums  subsequently  paid 
to  the  remaining  partners,  unless  such  sums  shall  be 
otherwise  specifically  appropriated  at  the  time  of  the 
payment.^    It  has  been  supposed,  that  the  same  doc- 


^  Ante,  §  236:  Jacaad  v.  French,  13  East,  R.  317. 

3  CoUyer  on  Part  B.  3,  cb.  4,  $  3,  p.  453, 2d  edit;  Id.  B.  3,  ck  2;  §  1, 
p.  311, 312;  Id.  ch.  5,  §  5,  p.  485;  Watson  on  Paitn.  p.  225, 2d  edit ; 
Peny  v.  Jackson,  4  Tenn  R.  459;  Hawkshaw  v.  Paildns,  2  Swanst  R. 
.544 ;  Barker  v.  Richardson,  I  Yoange  &  Jery.  362,  365,  366 ;  Gow  on 
Partn.  ch.  2,  §  2,  p.  60, 61 ;  ante,  j  114. 

3  Collyer  on  Partn.  B.  3,  ch.  4,  §  1,  p.  450, 451, 452, 2d  edit;  Id.  ch. % 
§  4,  p.  422, 423, 424 ;  Ex  parte  Kendall,  17  Ves.  514 ;  Clayton's  Case,  in 
Devaynes  v.  Noble,  1  Meriv.  R.  529,  572 ;  Bodenham  o.  Purchas,  2  B.  & 
Aid.  39.  —  In  this  last  case,  Mr.  Justice  Bay  ley  said ;  "•  I  cannot  distinguish 
this  in  principle  from  CHay  ton's  Case.  The  decisions  in  the  conrts  of  law  do 
not  break  in  upon  the  distinction  there  taken.  The  principle  established 
by  those  decisions  is  this,  that,  where  there  are  distinct  accoonts  and  a 
general  payment,  and  no  appropriation  made  at  the  time  of  such  payment 
by  the  debtor,  Uie  creditor  may  apply  such  payment  to  which  account  he 
pleases.  But  where  the  accounts  are  treated  as  one  entire  account  by  all 
paities,  that  rule  does  not  apply.  In  this  case  the  bond  was  given  in 
1801,  for  advances  made,  or  to  be  made  in  Havard's  lifetime;  at  his 
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trine  win  apply  in  the  case  of  an  accoant  current 
between  a  new  firm,  composed  of  the  remaining  part- 
ners of.  the  old  firm,  and  a  new  partner ;  ^  but,  per? 
haps  this  may,  in  the  present  state  of  the  authorities, 
be  thought  to  admit  of  doubt,  unless  the  balance  is, 
with  the  consent  of  all  the  parties  in  interest, 
carried  to  the  debit  of  the  new  firm ;  for  then  the 
ordinary  rule  as  to  the  appropriation  of  payments 
will  apply.^    But  the  mere  fact,  that  a  creditor  of  the 


death,  the  balance  due  was  £4404.  The  surviving  partners  might  then 
have  called  for  payment  of  that  sum,  or  they  might  have  treated  it  as  an 
insulated  transaction,  and  kept  that  as  a  distinct  and  separate  account 
But  instead  of  that,  they  blend  it  with  the  subsequent  transactions;  fof 
in  the  first  account  delivered  after  Havard's  death,  are  included  several 
items,  down  to  the  30th  of  June,  and  the  payments  after  his  death  reduce 
the  balance,  at  that  time,  to  £1420.  They  might  even  then  have  treated 
this  balance  as  a  distinct  account,  and  as  money  due  osx  the  bond,  if  they 
had  so  chosen.  Do  they  do  so  ?  Look  to  the  next  account ;  the  parties 
balance  their  accounts  every  three  months ;  and  in  the  next  quarterly 
account,  they  bring  forward  the  balance  of  £1420,  and  make  it  an  item 
in  one  entire  account,  subsisting  between  these  parties.  The  account 
goes  on  from  1810  till  1813 ;  and  the  then  balance  is  treated  as  one 
entire  balance  of  one  entire  account,  as  the  result  of  all  the  transactions 
between  the  parties  in  the  intermediate  time.  The  plaintifis  were  not 
bound  to  have  so  treated  it  at  Havard's  death ;  but  having  done  so,  there 
is  not  any  authority  for  saying,  that  they  are  now  at  liberty  to  apply  the 
several  payments  in  reduction  of  the  debt  incurred  by  the  subsequent 
advances,  to  the  exclusion  of  the  bond  debt  It  certainly  seems  most 
consistent  with  reason,  that  where  payments  are  made  upon  one  entire 
account,  that  such  payments  should  be  considered  as  payments  in  dis- 
charge of  the  earlier  items.  Clayton's  Case,  where  all  the  authorities 
were  fully  considered  by  the  Master  of  the  Rolls,  is  directly  against  the 
plaintiffs  right  to  make  any  such  appropriation  as  he  desires.  That 
case  does  not  break  in  upon  any  of  the  cases  at  laV,  and  ought  to  govern 
our  decision  in  the  present  instance ;  and  I  am  therefore  of  opinion,  that 
there  ought  to  be  judgment  for  the  defendant** 

^  Pemberton  v.  Oakes,  4  Russ.  154, 168. 

s  Gow  on  Partn.  ch.  5,  §  2,  p.  244  to  p.  246,  dd  edit ;  Clayton's  Case,  in 
Devmynes  v.  Noble,  1  Meriv.  R.  604.  See  Copland  v.  Toulman,  1  West 
R.  (H.  of  Lords)  p.  169 ;  S.  C.  7  Clarke  &  Fin.  350.  In  Pemberton  v. 
Oakes,  (4  Russ.  R.  154, 168,)  Lord  Lyndhurst  said ;  "The  third  question 
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firm,  knowing  of  the  death  of  one  of  the  firm,  con- 
tinues to  deal  as  before  with  the  survivors  for  any  length 


is,  Whether  the  balance,  due  from  Stokes  to  the  bank  at  the  time  of 
Harding's  death,  has  been  discharged  by  his  subsequent  payments ;  and 
that  point  is  decided  by  Clayton's  Case,  and  Bodenfaam  v.  Purchas.  It 
is  true,  that  the  facts  here  are  not,  in  every  respect,  precisely  the  same 
with  the  circumstances  of  these  two  cases.  But  the  decisions  in  them 
proceeded  on  a  broad  general  principle,  equally  applicable  to  the  stale  of 
circumstances  existing  here.  Where  divers  debte  are  due  from  a  persoD, 
and  he  pays  money  to  his  creditor,  the  debtor  may,  if  he  pleases,  appropri- 
ate the  payment  to  the  discharge  of  any  one  or  other  of  those  debts ;  if  he 
does  not  appropriate  it,  the  creditor  may  make  an  appropriation ;  but  if 
there  is  no  appropriation  by  either  party,  and  there  is  a  current  account  be- 
tween them,  as  between  banker  and  customer,  the  law  makes  an  approiHia- 
tion  according  to  the  order  of  the  items  of  the  account,  the  first  item  on  the 
debit  side  of  the  account  being  the  item  discharged  or  reduced  by  the 
first  item  on  the  credit  side.  Here  it  is  not  pretended,  that  any  distinct 
appropriation  of  the  payments  was  made  by  the  parties.  It  was  the  prac- 
tice of  the  bank  to  settle  their  accounts  with  Stokes  quarterly ;  transfer- 
ring, at  the  end  of  each  quarter,  the  balfuice  then  due  from  him  to  the  ac- 
count of  the  next  quarter.  Harding  died  in  the  middle  of  a  quarter ;  but, 
on  that  occasion,  no  change  took  place  in  the  mode  of  settling  the  ac- 
counts. At  the  end  of  the  then  current  quarter,  the  balance  was  struck 
exactly,  as  if  Harding  had  been  alive,  and  no  notice  was  taken  of  his 
death.  There  being  no  distinct  appropriation  of  the  payments,  either  by 
the  one  party  or  the  other,  the  law  makes  the  appropriation  with  reference 
to  the  order  of  the  items  of  the  account  If  so,  the  debt,  which  Stokes 
owed  to  the  bank  at  the  time  of  Harding's  death,  has  been  discharged  by 
the  subsequent  payments.  In  Bodenham  v.  Purchas,  a  Court  of  Law  con- 
firmed the  rule,  which  Sir  William  Grant  had  laid  down  in  a  Court 
of  Equity.  The  point  was  again  brought  into  discussion  in  Simson  s. 
Ingham,  2  Bam.  &  Cres.  65 ;  and  the  principle  was  again  confirmed, 
though  the  particular  circumstances  of  the  transaction  produced  a  diflbr- 
ent  decision.  In  that  case,  two  accounts  were  formed  by  a  Ixmdon  bank 
at  the  death  of  one  of  the  partners  in  a  country  bank,  which  dealt  with 
them — the  one  was  styjed.the  old  account  —  the  other,  the  new;  and  in 
the  latter,  the  London  bank  entered  all  the  payments,  made  to  them  by 
the  country  bank,  after  the  death  of  that  partner;  so,^  that  a  distinct  ap* 
propriation  was  made.  The  same  question  arose  in  Brooke  v.  Bnderby, 
before  the  Common^Pleas ;  and  there,  too,  the  principle  of  Clayton^  Case 
was  adopted.  Feeling  myself  bound  by  the  force  and  authority  of  these 
decisions,  and  acquiescing  completely  in  the  reasoning  of  Sir  William 
Grant,  I  must  decide,  that  there  was  no  debt  due  to  Oakes  and  Willing- 
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of  time,  without  requiring  payment  of  the  balance  due 
to  him  from  the  finn  at  the  time  of  the  death,  will  not 
deprive  such  creditor  of  the  remedy  which  he  has  in 
equity  against  the  assets  of  the  deceased  partner  for 
the  debt ;  but  there  must  be  other  concurring  circum- 
stances establishing  an  abandonment  of  his  claim 
against  the  deceased,  and  adopting  the  responsibility 
of  the  survivors  for  the  debt  instead  thereof.^ 


ton  under  the  indenture  of  the  4th  of  January,  1802,  at  the  time  when  the 
memorandum  was  indoned  on  the  bond."  A  aoroewhat  different  view 
■eems  to  have  been  taken  by  Lord  Abinger,  in  Jones  v.Maund,  (3  Younge 
ib  ColL  347.) 

1  Winter  v.  Innes.  4  Mylne  &  Craig,  101, 108, 109.  In  this  case  Lord 
Cottenham  said ;  ^  The  question,  therefore,  is,  whether  a  creditor  of  a 
firm,  who,  knowing  of  the  death  of  one  of  the  firm,  continues  to  deal,  as 
before,  with  the  survivor,  for  any  length  of  time,  without  requiring  pay- 
ment of  the  balance  due  to  him  from  the  firm  at  the  time  of  the  dea^, 
thereby  loses  the  remedy  which  he  had  in  equity  against  the  estate  of  the 
deceased  partner;  —  particularly  in  a  case  in  which  there  is  not  only  no 
evidence  pf  any  intention  to  abandon  such  claim,  and  to  adopt  the  indi- 
vidual responsibility  of  the  surviving  partner  in  its  stead,  but  the  total  ab- 
sence of  any  object  or  consideration  for  so  doiifg,  and  conclusive  evidence 
that  the  principal  object  of  the  forbearance  was  not  to  press  upon  or  preju- 
dice the  estate  of  the  deceased,  of  whose  will  the  creditor  was  himself  a 
trustee  and  executor,  though  he  did  not  prove.  It  would,  I  think,  be  ex- 
traordinary, if  there  were  authorities  to  be  found  in  support  of  the  affirma- 
tive of  this  proposition.  I  will  shortly  refer  to  some  of  the  principal  cases 
at  law  and  in  equity  which  bear  upon  this  subject 

^  The  cases  at  law  have  necessarily  arisen  where  the  dissolution  of  the 
partnership  has  taken  place  by  arrangement  between  the  partners,  and 
not  by  death.  It  will  be  found  that,  in  some,  oven  where  it  was  clear  that 
the  creditor  intended  to  take  the  separate  security  of  the  continuing  part- 
ner in  lieu  of  the  joint  liability  of  the  dissolved  firm,  the  retired  partner 
was  held  not  to  be  discharged,  as  in  David  v.  Ellice  and  Lodge  o.  Dicas, 
in  which  the  creditor,  with  a  knowledge  that  the  continuing  partner-  had 
agreed  to  pay  all  the  debts,  took  his  personal  secuiity  for  the  debt ;  but  it 
was  held  that  he  had  not  thereby  released  the  retiring  partner,  upon  the 
ground  of  want  of  consideration  for  his  so  doing.  TH^se  decisions  have 
been  considered  as  canying  the  doctrine  very  far,  and  undoubtedly  they 
do ;  and  the  true  ground  appears  to  me  to  have  been  acted  upon  in  Bed- 
ford 9.  Deakin,  and  Thompson  v.  PercivaL    In  the  former,  it  is  laid  down. 
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^  264.  Indeed,  it  may  be  hdd  down,  as  a  general 
rule,  that,  when  a  debt  »  once  c<mtmeted  by  a  thin) 
person  with  a  partnership,  (it  not  being  by  a  negoda* 


that,  to  discharge  the  railing  partner,  it  must  appear  that  the  creditor  ac- 
cepted the  separate  secarity  of  the  contkiuing  jNurtaer,  in  discharge  efth* 
joint  debt;  aod  in  the  latter  case,  although  the  creditor  knew  that  the  con* 
tinning  partner  had  agreed  to  pay  all  debts,  and,  with  that  knowledge,  had 
taken  a  bill  from  him,  for  the  payment  of  which,  when  due,  he  afterwards 
allowed  two  months,  yet  the  Court,  upon  a  motion  for  a  new  trial,  ordered 
it,  that  it  might  be  put  to  the  juiy  whether  the  Plaintiff  had  agreed  to 
take,  and  did  take,  the  bill,  in  satisfaction  of  the  joint  debt 

**  If,  therefore,  the  cases  in  equity  of  claims  against  the  estates  of  de- 
ceased partners  are  to  be  regulated  by  the  same  principle,  there  can  be  no 
doubt  of  the  right  conclusion  in  the  present  case,  for  there  was  no  new 
security  given;  and  instead  of  an  intention  appearing,  or  any  agreement 
being  proved,  to  release  the  estate  of  Mr.  Winter,  all  the  evidence  proves 
directly  the  reverse.  It  cannot  be  disputed  now  thet  the  estate  of  a  de- 
ceased partner  is  liable  in  equity  to  the  creditors  of  the  firm,  although  the 
legal  remedy  exists  only  against  the  survivors.  When  and  by  what  means 
is  that  liability  to  terminate  ?  Sir  WUliam  Grant  in  Vulliamy  v.  Noble, 
(and  he  had  much  considered  the  question  in  Sleech*s  Case  in  Devaynes 
V.  Noble,)  has  answered  the  question.  He  says,  'The  deceased  partner^ 
estate  must  remain  liable  in  equity  until  the  debts  which  affected  him  at 
the  time  of  his  death  have  been  fiiUy  discharged.  There  are  various  ways 
in  which  the  discharge  may  take  place,  bat  discharged  they  must  be  be- 
fore his  liability  ceases.'  The  dischsrge  may  be  by  direct  payment,  or 
by  dealings  with  the  continuing  partner  operating  as  payment  of  the  joint 
debt,  or,  in  the  terms  of  Thompson  v.  Percival,  the  dealings  may  arise 
from  the  creditor's  having  agreed  to  take  and  taking  the  security  of  the 
survivor  in  satisfaction  of  the  joint  debt;  or  there  may  be  an  equitable  bar 
to  the  remedy,  for  (as  Lord  Eldon  ejtpresses  it  in  Es  parte  Kendall,)  'As 
the  right  stands  only  upon  equitable  grounds,  if  the  dealing  of  the  creditor 
with  the  surviving  partners  has  been  such  as  to  make  it  inequitable  that 
be  should  go  against  the  assets  of  the  deceased  partner,  he  will  not  upon 
}]reneral  rules  and  principles  be  entitied  to  the  benefit  of  the  demand.'  In 
the  present  case  there  is  a  total  absence  of  any  such  equitable  defence  to ' 
the  claim  upon  the  estate  of  Mr.  Winter,  as  there  is  of  any  intention  or 
contract  to  abandon  it  The  more  modem  cases  of  Cowell  o.  Sikes,  Wil- 
kinson V.  Henderson,  and  Braithwaite  v.  Britain,  in  addition  to  the  former 
authorities,  leave  iff  doubt  that  in  this  esse  notiiing  has  taken  place  which 
can  bar  Mr.  Baillie's  claim  (admitted  to  have  at  one  time  existed),  to  com- 
pel payment  of  so  much  of  the  debt  due  to  him  from  the  firm  as  remains 
unpaid,** 
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Ue  security,)  no  mere  private  agreement  between  the 
partners  will  vary  their  rights  against  such  third  per- 
son, unless  it  is  assented  to  by  the  latter.^  Thus, 
for  example,  if,  upon  any  change  of  the  firm,  the  ex- 
isting partnership  debts  should  be  assigned  over  to 
the  new  firm,  that  alone  would  not  give  any  tide  to  the 
new  firm  at  law  to  sue  the  debtors  therefor.  But,  if, 
in  such  a  case,  after  such  an  assignment,  and  with  fiiU 
knowledge  thereof,  the  debtors  shoidd  assent  thereto, 
and  promise  payment  to  the  new  firm,  that  would 
amount,  by  operation  of  law,  to  an  extinguishment  of 
the  liability  to  the  cid  firm,  and  to  a  transfer  of  the  debts 
to  the  new  firm  ;  so  that  the  old  firm  would  no  longer 
be  entided  to  sue  therefor ;  but  the  right  would  be 
exclusively  vested  in  the  new  firm," 

^  255.  In  like  manner,  where  a  contract,  originally 
made  with  a  firm,  is,  by  the  consent  of  all  die  parties 


^  CoUyer  on  Partn.  B.  3,  ch.  5,  §  1,  p.  466|  467, 3d  edit ;  Radenhunt 
V.  Bates,  3  Ring.  R.  470 ;  Wilsford  v.  Wood,  1  Esp.  R.  182. 

9  See  9  Story  oo  £q.  Jorisp.  §  1041  to  1046;  Williami  v.  Brerett,  14 
East,  R.  582;  Yates  v.  Bell,  3  Bars.  ^  Aid.  643;  Grant  v.  Austin,  3 
Price,  R.  58;  Tieman  v.  Jackson,  5  Peters,  R.  597  to  601 ;  Evans  v.  Sil- 
yerlock,  1  Peake,  R.  21 ;  McLanahan  v.  Ellerj,  3  Mason,  Cir.  R.  269; 
Harris  v.  Lindsay,  4  Wash.  Cir.  R.  271.  See  6ow  on  Partn.  ck  3^  $  1, 
p.  129,  130,  3d  edit  —  The  case  of  King  v.  Smith,  (4  Cam  Sl  Payne^ 
106)  turned  upon  other  distinct  considerations.  There  it  was  agreed, 
upon  a  dissolution  of  the  partnership,  that  A.  (one  of  the  partners)  should 
receife  all  the  debts  *diM  to  the  firm;  and  aflerrards  B.,  the  other  pscrt- 
ner,  drew  a  bill  on  C,  a  debtor  of  the  firm,  for  the  debt  due  to  the  firm, 
who  accepted  it ;  and  it  was  held  to  be  no  defence  to  a  suit  by  B.  against 
C.  on  the  acceptance,  that  there  was  the  above  stipulation  on  the  dissolu- 
tion ;  for,  notwithstanding  such  stipulation,  either  partner  might*release 
or  collect  the  debts  due  to  the  firm.  But  it  would  have  been  otherwise,  if 
all  the  debts  of  the  firm  had  been  assigned  to  A.,  ud  in  consideration 
thereof  C.  had  promised  to  pay  the  debt  to  A.,  and  thevB.  had  sued fcM: the 
same  in  the  partnership  name. 

Partn.  33 
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theretOi  severed,  and  become  a  several  contract  with 
one  of  the  parties,  or,  by  assignment  and  consent  of 
all  the  parties  thereto,  has  been  transferred  by  way  of 
substitution  to  a  third  person,  there  would  seem  to  be 
no  doubt,  that  the  liabUity  to  the  partnership  is  ex- 
tinguished by  mere  operation  of  law.^  Why,  in  the 
case  of  an  infant  partner,  who,  before  any  action 
brought  against  a  debtor  to  the  firm,  has  disaffirmed 
his  original  connexion  with  the  firm,  the  contract 
should  not,  upon  principle,  be  thereafter  treated,  as  a 
several  contract  with  the  remaining  partners,  it  is  not 
easy  to  say;  for  thereby  the  contract  would  seem, 
as  to  the  infant,  to  be  void  ab  initio.  But,  upon 
the  footing  of  authority,  the  point  does  not  seem  en* 
tirely  free  from  difficulty.^ 

^  256.  Hitherto,  we  have  been  considering  the 
rights  of  action  and  remedies  at  law,  which  partners 
may  have  against  third  persons,  founded  upon  con- 
tracts made  with  the  firm,  and  the  manner,  in  which 
the  same  may  be  qualified,  suspended,  severed,  or  ex- 
tinguished, by  the  subsequent  acts  of  one  or  all  of  the 
partners.  Let  us  now  proceed  to  the  consideration 
of  the  rights  of  action  and  remedies,  which  partners 
may  have  against  third  persons,  founded  upon  the 
torts  of  the  latter.  And,  here,  it  may  be  laid  down 
as  a  general  doctrine,  that  wherever  a  joint  injury  or 
damage  is  done  to  the  property,  or  rights,  or  inter- 
ests of  the  partnership  by  third,  persons,  whether  it  be 


^  See  Thompson  v.  Percival,  5  Barn.  &  Adolp.  925.  See  McLanahan 
V.  £]lery,  3  Mason  R.  269 ;  Hosack  v.  Rogers,  8  Paige,  R.  229. 

^  The  authoritieflbn  this  suhject  are  not  easily  reconcilable  with  each 
other.  See  Teed  v.  £1  worthy,  14  East,  R.  210;  Goode  v,  Harrison, 
5  Bam.  &  Aid.  157;  Thornton  v.  Dlingworth,  2  Barn.  &  Cresw.  826; 
Whitney  v.  Dutch,  14  Mass.  R.  457;  Tucker  v.  Moreland,  10  Peters,  R< 
58 ;  Kell  v.  Nainby,  10  Bam.  &  Cresw.  210. 
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misfeasance,  or  malfeasance,  or  negligence,  or  omis* 
sion  of  duty,  or  by  positive  conversion  of  their  prop- 
erty, an  action  will  lie  at  law  by  all  the  partners  (and, 
indeed  in  such  an  action  they  ought  all  regularly  to 
join)  to  obtain  due  recompense  and  redress  in  dam- 
ages,^ Where,  indeed,  the  injury  is  done  to  some 
and  not  to  all  of  the  partners,  they  alone,  who  are  in- 
jured, may  bring  an  action  therefor  without  joining 
the  others ;  for  torts  are,  or  at  least  may  be,  in  their 
nature  joint,  as  well  as  several ;  and,  therefore,  in  con- 
templation of  law,  the  rights  of  the  parties  vary 
accordingly.^  Hence,  if  a  third  person  should  fraud- 
ulently collude  with  one  partner  to  injure  the  others, 
even  though  the  act  might  in  other  respects  be  an  in- 
jury to  the  partnership ;  yet  an  action  wilJ  lie  by  the 
other  partners  alone  against  such  third  person,  so  col- 
luding, for  the  special  damage  occasioned  thereby  to 
themselves.^  So,  where  words,  which  impute  insol- 
vency in  trade,  are  spoken  of  one  of  the  partners  in 
a  firm,  (which  cannot  fail  in  many  cases  to  have  some 
tendency  to  impair  the  credit  of  the  firm  itself,)  the 
injured  partner  may  maintain  a  several  action  for  the 
slander ;  and  it  is  not  necessarily  to  be  considered  as 
an  injury,  for  which  a  joint  action  only  can  be  main- 
tained by  the  firm.^ 

§  257.  On  the  other  hand,  there  is  not  the  slight- 
est doubt,  that  a  joint  action  may  be  maintained  by 
the  firm  for  any  defamation  of  the  firm,  or  for  any  libel 


1  Coilyer  on  Partn.  B.  3,  ch.  5,  §  2,  p.  47d»  474, 2d  edit.  See  also 
Addison  o.  Overend,  6  Term  R.  766 ;  Bloxam  v.  Hubbard,  5  East,  R. 
407 ;  Sedgworth  v.  Overend,  7  Term  R,  275,  279 ;  l#w  on  Partn.  ch.  3, 
§  1,  p.  133, 3d  edit;  Id.  p.  136. 

a  Ibid. 

3  Longman  v.  Pole,  1  Mood.  &  Malk.  223. 

4  Harris  v.  Bererington,  8  Carr.  &  Payne,  R.  708. 
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upon  the  firm ;  for  this  is,  josd j  and  propeil j  speak- 
ing, a  joint  tort  and  injury,  applicable  to  their  ccdlec- 
tive  riidhts  and  interests.^    But  in  such  a  case  the 


1  Collyer  on  Partn.  B.  3,  ch.  5,  §  d,  p.  473, 2d  edit;  Cook  v.  Batchelor, 
3  Bos.  &  Full.  190;  Haytlionie  «.  Lawsob,  3  Cur.  Sl  Payne,  196.  See 
WiOiaiDs's  sole  to  Coiyton  «.  lithebye,  9  Saood.  117,  a.;  Footer  «. 
LaweoB,  3  Bing.  R.  43SL — In  this  latter  case  Lord  Quef  Justice  Beet 
eaid;  "An  objection  haa  been  made  to  the  declaration  in  tliia  case, 
namely,  that  tlie  action  has  been  brougiit  by  three  penona  joindy,  and 
that  they  cooJd  not  properly  join  in  aoch  an  action.  Hie  general  nde 
of  law  ia,  as  laid  down  in  the  case  of  Smith  «.  Cooker,  in  Cro.  Car.  513, 
namely,  Chat  where  aeveral  perMna  are  charged  with  being  jointly  con- 
cened  in  a  murder,  each  of  tliem  maat  bring  a  aepaiate  action  Ifar  it; 
and  the  reason  is,  that  they  have  no  joint  interest  to  be  aibcted  by  the 
slander.  Where,  however,  two  peraons  hare  a  joint  interest  affected  by 
the  slander,  they  may  soe  jointly ;  and  the  case  of  Cook  o.  Batehelor  is 
not  the  tot  cas^,  which  has  detennined  this  point  In  the  note  in  Skon* 
ders,  to  which  the  court  has  been  referred,  the  learned  editor  states,  tiiat 
two  joint  tenanta  or  coparceners  might  join  in  an  action  for  alander  of 
the  title  to  their  estate ;  and  the  form  of  the  declaration  in  snch  an  actiott 
is  to  be  foand  in  Browidow.  Hus  doctrine  has  also  been  recently  eon* 
sidered  and  confirmed  in  tiie  case  of  Collins  v.  Barrett,  in  which  it  was 
holden,  that  two  persons  might  bring  a  joint  action  for  a  maliciously  hold- 
ing them  to  bail,  if  die  complaint  in  the  declaration  was  ccmiined  to  the 
eaqpenses,  which  they  were  jointly  put  to  in  procuring  their  liberty.  It 
has  been  said,  that,  notwithstanding  the  judgment  against  the  defendants 
in  this  action,  if  either  of  the  plaintifis  has  sustained  any  separate  dam- 
age, he  may  still  maintain  a  separate  action.  I  cannot  see,  how  there 
canbeany  separate  damage.  The  businesB  injured  is  the  joint  boainessi 
and  the  libel  only  affects  the  {daintiflb  through  their  buainess.  I(  how- 
ever, a  copartnership  be  libelled,  and  fhe  libel  contains  something, 
which  particularly  affects  the  character  of  one  of  that  firm,I  think  a  joint 
action  may  be  maintained  against  the  libellei^  who  would  have  less 
reason  to  complain  of  anch  proceedings,  than  he  would  have,  if  each 
partner  brought  a  separate  action  for  the  injury  done  to  the  firm.  Another 
objection  raised  by  the  defendant's  counsel  is,  that  the  plaintifis  have  not 
stated  the  proportion  of  interest,  which  each  respectively  had  in  their 
joint  business.  It  is  not  necessary  for  them  to  do  so ;  with  their  several 
proportions  tiie  defendant  has  nothing  to  do.  Any  compensation  they 
may  reeoiver  will  UBong  to  them  genenlly,  and  it  is  nothing  to  tiie  de- 
fendant, how  it  may  be  divided  among  them.  It  has  also  been  niged, 
that  the  words  contained  in  the  paragraph  are  not  actionable.  I  have  no 
hesitation  in  deciding,  that  to  say  of  any  bankers,  thattfaey  have  suspended 
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damages  must  be  strictly  limited  to  the  injury,  sus- 
tained by  tbe  firm  in  their  joint  trade  or  business ; 
and  cannot  be  extended  to  the  injury,  done  to  the  pri- 
vate feelings  of  the  individuaL  partners.* 

^  258.  The  same  principle  will  apply  to  any  other 
wrong,  done  by  third  persons,  affecting  the  partnership 
trade  or  business ;  such,  as  obstructing  their  business 
and  employment,  seducing  persons  from  their  service, 
or  wrongfully  soliciting  and  inducing  their  customers 
to  withdraw  their  patronage  from  them  by  fraud,  or 
threats,  or  othertvise ;  for,  in  all  such  cases  a  joint 
damage  is  done  to  the  firm.' 

^  259.  In  the  next  place,  as  to  remedies  in  equity 
by  partners  against  third  persons.     It  may  be  stated. 


payment,  is  actionable.  For,  what  can  be  the  meaning  of  such  a  state- 
ment, except  that  they  are  no  longer  solvent  ?  Saying,  that  a  banker  has 
suspended  payment  is  saying  that  he  cannot  pay  his  debts.  A  temporary 
inability  to  pay  debts  is  insolvency.  The  charge  of  suspending  payment 
is  a  charge  of  insolvency.  Such  a  statement  will  instantly  bring  all  the 
creditors  of  a  banking-house  upon  it,  and  completely  stop  their  business 
by  preventing  any  one  from  taking  their  bills.  But  here  special  damage 
is  stated,  and  I  Uiiuk  correctly  stated.  It  has  been  objected,  that  the 
special  damage  is  not  set  out  with  sufficient  certainty.  Even  if  that 
were  so,  advantage  could  be  taken  of  it  only  by  a  special  demurrer.  In 
my  opinion,  however,  the  special  damage  is  clearly  and  distinctly  set 
out  The  plaintiffs  state,  that  they  had  a  number  of  promissory  notes 
outstanding  and  in  circulation,  and  that  in  consequence  of  these  libels 
they  were  called  upon  and  forced  and  obliged  to  pay  those  notes ;  how 
or  when  was  not  materia],  it  being  sufficient,  that  they  declare,  that  they 
have  thereby  lost  all  the  benefit  and  advantage,  which  would  otherwise 
have  accrued  to  them  in  their  trade  and  business,  from  the  notes  remain- 
ing outstanding  and  in  circulation.  The  declaration  goes  even  farther ; 
it  states,  that  the  plaintiffs  have  suffered  and  sustained  a  great  loss  in 
raising  and  procuring  sufficient  money  to  pay  and  satisfy  their  several 
notes.  It  appears  to  me,  that  the  declaration  is  unobj^tionable,  and  that 
the  plaintiffs  are  entitle^  to  judgment." 

1  Haythorne  v,  Lawson,  3  Carr.  &  Payne,  196. 

3  Weller  v.  Baker,  2  Wils.  R.  423 ;  Cory  ton  v.  Litheby  e,  2  Saund.  R. 
115,  and  Williams's  note  (2),  p.  11& 

33* 
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as  the  general  doctrinei  that  the  same  i^nedies  in 
equity  will  lie  for  the  vindication  of  the  rights,  and 
the  redress  of  the  wrongs  of  the  partnership,  as 
ordinarily  belong  to  private  individuals,^  Thus,  for 
example,  if  oae  partner  should  collude  with  a  third 
person  to  defraud  the  partnership,  by  wrongfully  using 
the  partnership  name,  or  negotiating  the  securities, 
or  apjdying  the  property  thereof  fat  improper  pur- 
poses, a  Court  of  Equity  would,  by  an  injunction^ 
restrain  him  from  so  doing.*  So,  if  a  third  perscm 
should  violate  a  copyright  or  patent  right,  belonging 
to  a  partnership,  an  injunction  would,  in  like  manner, 
lie  to  restrain  him  from  such  illegal  conduct.  So,  if 
a  separate  creditor  of  one  partner  should  knowingly 
aid  in  the  misapplication  of  the  partnership  funds  to 
the  payment  of  his  own  debt,  a  Court  of  Equity  would 
restrain  him  from  so  aiding  in  such  misconduct ;  and, 
if  he  had  so  improperly  received  the  funds  thereof,  it 
would  compel  him  to  restore  the  same  to  the  partner- 
ship.' So,  a  Court  of  Equity  will  restrain  a  third 
person  by  injunction,  who  is  injuring  the  partnership 
by  vending  an  article  of  trade,  similar  to  that  manu- 
factured by  the  partnership,  falsely,  under  the  name 
of  the  partnership,  and  as  if  manufactured  by  the 
same,  and  tiius  misleading  the  public,  and  diverting 
die  patronage  and  custom  from  the  partnership.^ 
The    same  rule  will  apply  to  any  other  felse  and 


1  Collyer  on  Parto.  B.  3,  ch.  7,  p.  566, 3d  edit 

•  Gow  on  Partn.  ch.  2,  $  4,  p.  107, 106, 109, 3d  edit ;  Collyer  on  Partn. 
B.d,ch.3,^5,  p. 234, 235, 9d  edit;  Hood  v.  Aston,  1  Ruai.  R.  416;  1 
Story  on  Eq.  Jurispff  667,  669;  2  Story  on  Eq.  Juriap.  §930  to 935. 

3  Ante,  $  132, 133;  Gow  on  Partn.  ch.  2,  §  4,  p.  106 ;  Collyer  on  Partn. 
B.  2,  ch.  3,  $  5»  p.  234, 235, 2d  edit ;  Jervia  v.  White,  7  Vea.  4ia 

4  2  Storf  on  Eq.  Juriap.  §  951. 
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wrongful  use  of  the  partnership  name  and  reputation, 
by  deceptive  imitations  of  the  labels,  devices,  or  or- 
naments used  by  the  partnership  upon  their  own  manu- 
factured cutlery,  or  vehicles,  or  medicinal  preparations, 
or  otherwise  in  the  course  of  their  business.^  So, 
in  like  manner,  an  injunction  will  lie  for  a  partnership 
to  prevent  a  third  person  from  puUishing  a  maga- 
zine, or  other  periodical,  in  their  names,  after  they 
have  ceased  to  have  any  connexion  with  it.* 

^  260.  These  cases  all  stand  upon  doctrines  equal- 
ly applicaUe  to  all  persons,  whether  they  are  part- 
ners, or  private  individuals.  But  there  is  one  case, 
which  is  peculiar  to  partnerships,  and  which,  therefore, 
requires  a  distinct  consideration  in  this  place ;  and  that 
is,  the  case  of  an  execution  levied  upon  the  partner- 
ship property  by  a  creditor,  under  a  judgment  for  a 
separate  debt  against  one  partner.  Where  there  is 
a  joint  suit  and  judgment  against  all  the  partners  for 
a  partnership  debt,  there  is  no  doubt,  at  the  common 
law,  that  the  execution  issuing  thereon  may  be  levied 
upon,  and  satisfaction  had,  either  out  of  the  partnership 
effects,  or  out  of  the  separate  effects  of  either  of  the 
partners,  (exactly,  as  in  the  case  of  other  joint  debt- 
ors, not  partners)  ;^  and  if  one  is  compelled  to  pay  or 
satisfy  the  whole  debt,  his  remedy  for  contribution 
therefor  lies  exclusively  in  equity.^ 


1  3  Stdly  on  Eq.  Jorisp.  $  951 ;  Motley  v.  DoiniiiMui,3  Mylne  &  Craig, 
1,  H  15;  Millington  v.  Fox,  3  Mylne  Sl  Craig, 338;  Knott  «.  Morgan,  3 
Keen,  R.213, 219. 

9  3  Story  on  Eq.  Jarisp.  §  951 ;  Hogg  v.  Kirby,  8  Vea.  315. 

9  Ante,  §  179, 189,364;  Collyer  on  Partn.  B.  3,  ck 6,  $  10,  p.  557 ;  £k 
parte  Ruffin,  6  Vea.  119, 136;  Herriee  v.Jamie9on,  5  Term  11.551, 554;  ' 
Abbott  V.  Smith,  3  Wm.  Black.  R.  946, 947 ;  Jones  v.  Clayton,  4  Maule 
&  Selw.  349 ;  Dntton  v.  Morriaon,  17  Yea.  194»  305, 30& 

4n>id. 
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^261.  But  the  question,  as  to  the  right  of  seizure 
of  partnership  property  for  the  satisfaction  and  dis- 
charge of  the  separate  debt  of  one  of  the  partners,  is 
a  matter  of  a  more  complicated  nature,  and  involves 
other  conflicting  rights  and  equities  of  the  other  part- 
ners. It  seems  clear,  at  the  common  law,  that  the 
sheriff,  upon  an  execution  upon  a  judgment  against 
one  partner  for  his  separate  debt,  may  seize  in  exe- 
cution the  tangible  property  of  the  partnership.  In 
such  case,  it  has  been  said,  that  he  should  seize  the 
whole  or  entirety  of  the  goods,  and  not  merely  an 
undivided  moiety  or  ^proportion  thereof;  for,  if  he 
should  seize  only  the  moiety,  or  other  proportion,  the 
other  partners  would  be  entided  to  their  moiety  or 
other  proportion  thereof.^  It  would,  perhaps,  be 
more  accurate,  (at  least  according  to  the  modern  no- 
tions on  this  subject,)  to  say,  that  the  sherifl*  may  seize, 
and  should  seize,  the  interest  of  the  separate  part- 
ner in  the  property  of  the  partnership ;  and  that,  and 
that  alone,  he  is  at  liberty  to  sell  upon  the  execution.* 
What  that  interest  is,  or  may  be,  it  is  impossible  to 
ascertain  in  many  cases,  until  a  final  adjustment  of 
all  the  partnership  concerns.'  Yet,  Courts  of  Law 
have  said,  that  the  sheriff  may  go  on  to  sell  that  in- 
terest under  the  execution,  however  inconvenient  it 
may  be,  and  the  purchaser  at  the  sale  must  be  con- 


1  Heydon  v,  Heydon,  1  Stlk.  392;  Chapman  v.  Koops,  3  BoC  H  Pall. 
289, 290 ;  Jacky  v.  Sutler,  2  Ld.  Raym.  871 ;  Skip  v.  Harwood,  2  Swanst 
R.  586, 587 ;  Dutton  v.  Morrison,  17  Yes.  194, 205, 206. 

s  CoUyeron  Partn.  B.  3,  ch.  6,  §  10,  p. 559,  560, 561, 2d  edit;  Chapman 
V.  Koopa,  3  Bos.  &.  Pall.  289,  290;  Datton  v.  Morrison,  17  Yes.  193,  206; 
In  the  matter  of  Wait,  1  Jac.  ^  Walk.  R.  665,  588 ;  Rice  v.  Austin,  17 
Mass.  R.  197, 206, 207;  Wilson  v.  Conine,  2  John.  R.  282. 

'  1  Story  on  £q.  Jurisp.  §  667;  Skip  v.  Harwood,  2  Swanst  R.  586; 
NichoU  V.  Mamford,  4  John.  Ch.  R.  522 ;  &  C.  20  John.  R.  611. 
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tent  to  take  such  an  interest  therein,  as  a  tenant  in 
common  with  the  odier  partners,  as  the  partner 
himself  had  therein.^  For  in  every  such  case, 
the  other  partners  have  a  lien  upon  the  partner- 
ship property,  as  well  for  the  debts  due  by  the  firm, 
as  for  their  own  shares  and  proportions  thereof;  and 
the  judgment  creditor,  and  the  purchaser  under  him, 
must  take  it,  subject  to  all  such  claims  and  liens.^ 


1  CoUyer  on  Ptita  B.  8,  ch.  6,  §  10,  p.  559  to  p.  563, 2d  edit;  Fox  v. 
Hanbnry,  Cowp.  R.  441 ;  Skip  v.  Hanrood,  cited  in  note  to  3  Carr.  dL 
Payne,  310;  Taylor  v.  Field,  4  Ves.  806 ;  Pope  v.  Haman,  Comb.  R.  217 ; 
£z  parte  Hamper,  17  Vee.  407 ;  The  matter  of  Smith,  16  John.  R.  102, 106^ 
and  the  Reporter's  note ;  Skip  v.  Harwoo^,  2  Swanat.  586 ;  S.  C.  under 
the  name  of  West  t;.  Skip,  1  Ves.  239 ;  td.  456;  Chapman  v.  Koope,  3 
Boa.  &  PolL  280;  Hohnea  o.  Mentze,  4  Adolp.  &  Ellia,  127;  1  Stoty, 
£q.  Jnrisp.  §  677, 678 ;  Allen  v.  Wells,  22  Pick.  R.  450. 

s  This  sabject  was  much  cooBidered  in  the  case  of  Taylor  v.  Field,  4 
Yes.  396.  Liord  Chief  Baron  Macdonald  on  that  occasion,  in  dd ivering 
the  opinion  of  the  Court,  said ;  The  rig^ht  of  the  separate  creditor  under 
the  execution  depends  upon  the  interest  each  partner  has  in  the  joint 
property.  With  respect  to  that,  we  are  of  opinion,  that  the  coipus  of  the 
partnership  efibcts  is  joint  property,  and  neither  partner  separately  has 
any  thing  in  that  corpus ;  but  the  interest  of  each  is  only  his  share  of 
what  remains,  after  Uie  partnership  accounts  are  taken.  In  Skip  v. 
Harwood,  1  Ves.  239,  by  the  name  of  West  t^.  Skip,  we  see,  that  what- 
ever the  right  of  the  partnership  may  be,  it  is  not  affected  by  what  may 
happen  between  the  individual  partners.  There  is  a  distinction  between 
the  rights  of  the  partners  and  the  rights  of  the  partnenhipw  As  between 
one  partner  and  the  separate  creditors  of  the  other,  they  cannot  afibct 
the  joint  stock  any  fhrther  than  that  partner,  whose  creditor  they  are, 
oould  have  affected  it  In  Fox  v.  Hanbuiy,  Cowp.  445,  liord  Mansfield 
was  led  to  the  consideration  of  a  point,  that  beam  much  upon  this  case ; 
and  adverting  to  the  case  of  Skip  v.  Harwood,  he  states  a  passage  of 
Lord  Hardwicke's  judgment  from  his  own  note,  rather  stronger  than  it 
appears  in  the  report;  if  a  creditor  of  one  partner  takes  out  execution 
against  the  partnership  eflbcts,  he  can  only  have  the  undivided  share  of 
his  debtor ;  and  must  take  it  in  the  same  manner  the  debtor  himself  had 
it,  and  subject  to  the  rights  of  the  other  partner.'  What  is  the  manner, 
in  which  the  debtor  himsdf  had  it  ?  He  had  that,  which  was  undivided, 
and  could  only  be  divided  by  first  delivering  the  eiORscts  from  the  partner- 
riiip  debtb    He,  who  comes  in  as  his  companion,  as  joint-tenant  with 
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^  262.  Strictly,  indeed,  and  properly  speaking,  the 
sale  does  not,  at  least  in  the  view  of  a  Court  of  Eq- 


him,  according  to  this  doctrine  of  Lord  Hardmcke,  most  take  it  in  the 
same  manner  the  debtor  himself  had  it,  subject  to  the  rights  of  the  other 
partnera.  Lord  Mansfield  having  stated,  what,  according  to  the  coarse 
of  the  common  law,  as  far  as  it  respects  trade  between  partners,  is  the 
rale,  that  a  creditor,  taking  out  execution  agaiq^t  a  partner,  is  directly  in 
the  place  of  the  partner  debtor,  proceeds  to  show,  that  by  the  same  rule, 
where  a  partner  becomes  bankrupt,  the  assignees  are  put  in  the  place  of 
the  partner,  in  whose  right  they  come  in,  and  by  no  means,  as  was  argued 
by  Mr.  Plum^r,  by  any  rule  arising  out  of  the  bankrupt  laws ;  for  noth- 
ing is  said  in  any  one  of  those  acts  as  to  the  creditors  of  a  partnership, 
and  the  separate  creditors  of  one  partner ;  but  they  only  provide  for  the 
case  of  mutual  debts,  and  accelerating  a  debt  upon  a  security  payable  at 
a  future  day.  But  the  same  common  law  applied  in  the  case,  where  one 
partner  becomes  a  bankrupt,  provides,  that  the  assignee  of  the  bankrupt 
shall  be  in  the  same  situation  as  that,  in  which  a  creditor  taking  out 
execution  stood  before  those  acts.  This  introduces  all  the  cases  of 
bankruptcy,  which  Mr.  Plumer  wished  to  exclude,  as  not  applicable  to  a 
case,  in  which  there  was  no  bankruptcy ;  and  this  case  is  to  be  consid- 
ered, as  if  no  bankruptcy  had  taken  place,  as  the  execution  was  before 
the  bankruptcy.  In  law  there  are  three  relations;  first,  if  a  person 
chooses  for  valuable  consideration  to  sell  his  interest  in  the  partnership 
trade,  for  it  comes  to  that ;  or  if  his  next  of  kin  or  executors  take  it  upon 
his  death ;  or  if  a  creditor  takes  it  in  execution,  or  the  assignees  under  a 
commission  of  bankruptcy.  The  mode  makes  no  difference.  But  in  all 
those  cases  the  application  takes  place  of  the  rule,  that  the  party  coming 
in  the  right  of  the  partner,  comes  into  nothing  more  than  an  interest  in 
the  partnership,  which  cannot  be  tangible,  cannot  be  made  available,  or 
be  delivered,  but  under  an  account  between  the  partnership  and  the  pait- 
ner ;  and  it  is  an  item  in  the  account,  that  enough  must  be  left  for  the 
partnership  debts.  A  great  deal  has  been  said  of  the  inconvenience. 
What  is  the  inconvenience?  It  is  true,  the  individual  trusted  to 
the  partnership  fund  in  his  idea  at  the  time  he  was  lending  the 
money;  not  that  I  believe,  that  is  very  common.  But  it  may  be 
dangerous  in  a  thousand  instances  to  have  any  thing  to  do  with 
a  trader;  as,  for  instance,  to  purchase  an  estate;  for  an  act  of  bankrupt- 
cy may  have  been  committed  five  years  before,  which  will  reach  the 
estate.  But  look  to  the  danger  on  the  other  side ;  one  partner  giving  a 
bond,  and  the  creditors  of  the  partnership  looking  to  the  stock  itseUl  It 
is  said,  that  in  this  case  the  joint  creditors  had  done  nothing;  and  this 
meritorious  creditor  has  a  right  to  be  preferred,  on  account  of  his  early 
diligence.  But  what  is  that,  to  which  he  is  entitled  ?  The  estate  of  a 
partner  is  debtor  to  him.    The  question,  therefore,  recurs  to  the  consid- 
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uity,  transfer  any  part  of  the  joint  property  to  the 
purchaser,  so  as  to  entitle  him  exclusively  to  take  it 


eration,  what  it  was  that  partner  had ;  for  the  creditor  cannot  be  entitled 
to  any  more.  It  therefore  argues  nothing  to  say,  he  has  the  merit  of 
diligence,  till  we  see  upon  what  that  merit  can  attach.  If  the  partner 
himself,  therefore,  had  nothing  more  than  an  interest  in  the  surplus  be- 
yond the  debts  of  the  partnership  upon  a  division,  if  it  turns  out,  that 
at  common  la#,  that  is  the  whole,  that  can  be  delivered  to,  or  taken  by, 
the  assignee  of  a  partner,  the  executor,  the  sheriff,  or  the  assignee  under 
a  commission  of  bankruptcy,  all  that  is  delivered  to  the  creditor,  taking 
out  the  execution,  is  the  interest  of  the  partner  in  the  condition  and  state 
he  had  it ;  and  nothing  was  due  to  this  partner  separately,  the  partner- 
ship being  insolvent  The  whole  property  was  due  to  the  partnership 
creditors,  and  not  to  either  partner.**  See  also  Dutton  v,  Morrison,  17 
Ves.  194,  305, 90a  In  the  very  recent  case  of  Allen  v.  Wells,  (22  Pick. 
R.  450),  Mr.  Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  Court, 
said ;  '*  The  conflicting  claims  of  copartnership  and  separate  creditors 
have  been  a  fruitful  source  of  litigation  in  England.  The  qu/estions 
more  usually  have  arisen  under  the  bankrupt  law,  and  the  decisions  are 
mostly  to  be  found  in  the  Chancery  Reports,  but  not  exclusively  so.  i?he 
^reat  number  of  cases,  in  which  this  question  has  arisen,  shows  very 
clearly,  that  there  could  have  been  at  the  time  no  very  well  defined 
general  principles,  known  and  acknowledged  as  such,  applicable  to  the 
adjustment  of  these  conflicting  r%hts.  Even  as  regards  the  joint  prop- 
erty of  partners,  the  rale  has  varied.  By  the  rules,  of  Jaw  aa  Jbrme4y 
held  in  England,  ^^S-fhenff,  under  an  execution  against  one  of  two 
copartners,  took~^tbe  partnership  effects  and  sold  the  moiety  of  the  debtor, 
treating  the  property,  as  if  owned  by  tenants  in  common.  Hey  don  v. 
Heydon,  1  Salk.  392 ;  Jacky  v.  Butler,  2  Ld.  Raym.  871.  But  the  prin- 
ciple is  now  well  settled  in  England,  both  at  law  and  in  equity,  Uiat  a 
separate  creditor  can  only  take  and  sell  the  interest  of  the  debtor  in  the 
partnership  property,  being  his  share  upon  a  division  of  the  surplus,  after 
discharging  all  demands  upon  the  copartnership.  Fox  v.  Hanbury, 
Cowp.  445 ;  Taylor  v.  Field,  4  Ves.  396.  The  same  fluctuation  in  the 
rale,  as  to  partnership  property,  has  existed  in  the  United  States.  The 
rale  of  selling  the  moiety  of  the  separate  debtor  in  the  partnership  prop- 
erty, on  an  execution,  for  his  private  debts,  formerly  prevailed  in  several 
of  the  States  of  the  Union.  But  the  later  decisions  have  changed  the 
rale,  and  that  now  more  generally  adopted  is  in  accordance  with  the  one 
prevailing  in  England,  and  which  has  been  already  mentioned.  The 
State  of  Vermont  still  adheres  to  the  doctrine,  that  partnership  creditors 
have  no  priority  over  a  creditor  of  one  of  the  partners,  as  to  the  partner- 
ship eflfects.     Reed  v.  Shepardson,  2  Vermont  R.  120.    The  rule  in 
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or  withhold  it  from  the  other  partners ;  for  that  would 
be  to  place  him  in  a  better  sitaaticm  than  the  execu- 
tion partner  himself,  in  relation  to  the  property.^  But 
it  gives  him  a  right  to  a  bill  in  equity,  calling  for  an 
account  and  settlement  of  the  partnership  concerns, 
and  thus  to  entitle  himself  to  that  interest  in  the  prop- 
erty, which,  upon  the  final  adjustment  and  settlement 
of  the  partnership  concerns,  shall  be  ascertained  to 
belong  to  the  execution  partner ;  and  nothing  more.* 
How  utterly  inadequate  a  Court  of  Law  is  to.  furnish 
suitable  means  for  taking  such  an  account  needs 
scarcely  to  be  suggested  ;  and,  indeed,  the  very  diffi- 
culty of  ascertaining,^  what  interest  can  be  conveyed 
to  the  purchaser,  before  such  an  adjustment  and  settle- 
ment are  made,  has  induced  very  learned  minds  to 
doubt,  whether  a  Court  of  Law  is  competent  to  order 
any  sale,  before  the  exact  amount  of  the  interest  of  the 
partner  therein  is  thus  ascertained.' 

MassacbosettSy  gtving  a  priority  to  the  partnenhip  creditor  in  such  cases, 
was  settled  in  the  case  of  Pierce  v.  Jackson,  6  Mass.  R.  343,  and  has  been 
uniformly  followed  since.  The  effect  of  the  rule,  that  the  only  attachable 
interest  of  one  of  the  copaitners,  by  a  separate  creditor,  was  the  surplus 
of  the  joint  est^,  which  mi^t  remain  after  discharging  all  joint  de* 
mands  upon  it,  necessarily  was  to  create  a  preference  in  favor  of  the  part- 
nership creditors  in  the  application  of  the  partnership  property;  and  this 
effect  would  be  produced,  although  the  original  purpose  of  the  rule  might 
have  been  the  securing  the  rights  of  the  several  copartners,  as  well  as 
those  of  their  joint  creditors.  Whatever  may  have  been  the  object  of  the 
rale,  the  rule  itMlf  is  now  to  be  considered  as  well  settled,  as  to  the  appro- 
priation of  partnership  effects.^ 

1  Story  on  Eq.  Jurisp.  $  667.  But  see  Burrall  v.  Acker,  33  Wend.  R. 
606. 

3  1  Stoiy  on  Eq.  Jurisp.  §  677 ;  Chapman  v.  Eoops,3  Bos.  &  PulL289, 
390, 391 ;  Dutton  v.  Morrison,  17  Ves.  194, 305,30& 

9  Waters  «.  Taylor,  3  Yes,  &  Beames,  R.  dOO,  301;  Dutton  «.  Morri- 
son, 17  Ves.  193, 306, 307;  In  the  qiatter  of  Wait,  }  Jac.  &  Walk.  585, 
588.— In  the  case  of  Waters  v.  Taylor,  Lord  Eldon  said ;  *<  If  the  Courts 
of  Law  have  followed  Conrti  of  Equity  in  giving  execution  against  {Airt- 
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^  263.  Ill  cases  of  this  Bort,  therefove,  ^  real  po- 
sidon  of  the  parties,  idatively  to  eadi  otber,  seems  to 
be  this.  The  partnership  property  aiaj  be  token  m 
execution  upon  a  separate  judgment  and  executioii 
against  cme  partner;  but  the  sheriff  can  only  seaae 
and  seil  the  interest  and  right  of  the  judgment  part- 

nership  effects,  I  desire  to  have  it  uoderetood,  that  they  do  Dot  appear  to 
me  to  adhere  to  the  principle,  when  they  suppose,  that  the  interest  can 
be  sold,  befoie  it  iias  heto  aseertained,  what  is  the  sulgect  of  sale  aad 
purchase.  According  to  the  old  law,  I  mean  before  liord  MansiSeld's 
time,  the  Sheriff  under  an  execution  against  partnership  efEscta,  took 
the  undivided  shore  of  the  debtor,  without  reference  to  the  partnership 
aeeount;  bat  a^Cooit  of  Equi^  would  have  set  that  fight,  by  taking  <8he 
account,  and  ascertaining,  what  the  Sheriff  ought  to  "have  sold.  The 
Courts  of  Law,  however,  have  now  repeatedly  laid  down,  that  they  will 
0ell  the  actual  interest  of  the  partner,  professing  to  execute  the  equities 
between  the  paities ;  but  forgetting,  that  a  Oouit  of  Equity  aacertsined 
previously,  what  was  to  be  sold.  How  could  a  Court  of  Law  ascertain) 
what  was  the  interest  to  be  sold,  and  what  the  equities ;  depending  upon 
an  account  of  all  the  concerns  of  the  partners  for  years  ?'^  And  again. 
In  the  matter  of  Wait,  (1  Jac.  &  Walk.  566^  he  said;  <<In  my 
long  course  of  practice,  I  have  never  been  able  to  reconcile  all 
the  decisions,  which  have  taken  place  on  partnership  property,  with 
respect  to  joint  and  separate  .estate;  nor  have  I  ever  been  able 
very  clearly  to  see  my  way  in  the  application  of  the  doctrine,  which 
has  been  held  in  some  of  the  late  cases  on  this  subject  I  conceive 
originally  the  law  was,  that  if  there  was  a  separate  creditor  of  a 
partner,  he  might  lay  hold  of  any  chattels  belonging  to  the  partner- 
ship^ and  take  a  moiety  of  them,  or  whatever  other  proportion  that  partner 
might  be  entitled  to  in  the  effects  of  the  partnership.  But  at  law,  some 
how  or  other,  they  now  contrive  to  take  an  account,  which  ascertains, 
what  is  the  interest  of  the  debtor  in  the  efifects  taken  in  execution;  and 
when  you  put  the  question,  what  is  that  interest ;  nothing  can  be  more 
clear,  than  that  it  is  that,  which  would  result  to  him,  when  all  the  accounts 
of  the  partnership  were  taken.  This  equity,  which  has  been  transferred 
into  the  proceedings  of  a  Court  of  Law,  I  apprehend,  subsisted  here  long 
before ;  a  separate  creditor  applying  for  satisfaction  of  his  debt  out  of 
partnership  estate,  by  means  of  an  equitable  execution,  must  have  taken 
it  upon  equitable  terms.  There  has  been  a  great  deal  of  reasoning  a^  to 
the  rights  of  partners,  with  reference  to  the  execution  of  a  separate  credi- 
tor ;  but  it  always  appeared  to  me,  that  the  interest  of  the  individual  part- 
ner was  all,  which  a  creditor  of  that  individual  could  take,  and  that  he 
most  take  it  subject  to  all  the  partnership  dealings." 

Parin.  34 
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ner  therein,  sulgect  to  the  pricn*  rights  and  liens  of 
the  other  partners  and  the  joint  creditors  therein.^ 
By  such  seizure  the  sheriff  acquires  a  special  prop- 
erty in  the  goods  seized ;  ^  and  the  judgment  creditor 
himself  may,  and  the  sheriff,  also,  with  the  consent 
of  the  judgment  creditor,  may  file  a  bill  against  the 
other  partners  for  the  ascertainment  of  the  quantity 
of  that  interest,  before  any  sale  is  actually  made  under 
the  execution.  The  judgment  creditor,  however,  is 
not  bound,  if  he  does  not  choose,  to  wait  until  such  in- 
terest is  so  ascertained ;  but  he  may  require  the  sheriff 
immediately  to  proceed  to  a  sale,  which  order  the 
sheriff  is  bound  by  law  to  obey.®  In  the  event  of 
a  sale,  the  purchaser  at  the  sale  is  substituted  to 
the  rights  of  the  execution  partner,  qtwad  the  prop- 
erty sold,  and  becomes  a  tenant  in  common  thereof; 
and  he  may  jQle  a  bill,  or  a  bill  may  be  filed  against 
him  by  the  other  partners,  to  ascertain  the  quantity  of 
interest,  which  he  has  acquired  by  the  sale/ 


1  Taylor  v.  Field,  4  Ves.  396;  ante,  §  261, 262;  Skip  v.  Harwood,  2 
Bwanst  SSB,  587  ;  Holmes  v.  Mentze,  4  Ado' p.  &  Ellis,  127 ;  Harvey  v. 
Crickett,  5  male  &.  Selw.  336 ;  DuUon  v.  Morrison,  17  Ves.  194, 205, 206. 

3  Wilbtrahani  v.  Snow,  2  Saund.  R.  46,  c.  and  Williams's  notes,  ibid. 

3  Parker  v.  Pastor,  3  Bos.  &  Pull.  288;  Chapman  v.  Koops,  3  Bos.  & 
Pall.  389, 390 ;  Holmes  v.  Mentze,  4  Adolp.  &  Ellis,  127. 

4  Chapman  v.  Koops,  3  Bos.  6l  Pull.  389, 390 ;  Ex  parte  Hamper,  17 
Yes.  407;  Bevan  v.  Lewis,  1  Sim.  R.  376 ;  Skip  v.  Harwood,  2  Swanst  R. 
586,  587 ;  Taylor  v.  Field,  4  Ves.  469 ;  Barker  v.  Goodair,  11  Ves.  78, 85 ; 
Gow  on  Partn.  ch.  3,  §  2,  p.  144, 3d  edit ;  1  Madd.  Ch.  Pr.  131 ;  Eden  on 
Injanct  31 ;  CoUyer  on  Partn.  B.  3,  ch.  6,  §  10,  p.  557  to  pw  565,  2d  edit 
In  Massachusetts  it  has  been  held,  that  an  attachment  of  partnership 
goods,  or  a  suit  against  one  partner,  is  not  valid  against  a  subsequent 
attachment  on  the  same  goods  by  a  creditor  of  the  partnershipw  Pierce 
o.  Jackson,  (6  Mass.  R.  242.)  On  this  occasion  Mr.  Chief  Justice  Par- 
sons said ;  **  At  common  law,  a  partnership  stock  belongs  to  the  partner- 
ship, and  one  partner  has  no  interest  in  it,  but  his  share  of  what  is 
remaining  after  all  the  partnership  debts  are  paid,  he  also  accounting 
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^  264;  In  cases  of  the  seizure  of  die  joint  property 
for  the  separate  debt  ci  one  of  the  partners,  a  ques- 
tion has  arisen,  whether  a  Court  of  Equity  ought  to  in- 
terfere, upon  a  bill  for  an  account  of  the  partnership, 
to  restrain  the  sheriiBf  from  a  sale,  or  the  vendee  of  the 
sheriff  from  an  alienation  of  the  property  seized, 
until  the  account  is  taken,  and  the  share  of  the  part- 
ner is  ascertained.  Mr.  Chancellor  Kent  has  decid- 
ed, that  an  injunction  for  such  a  purpose  ought  not  to 
issue  to  restrain  a  sale  by  the  sheriff,  upcm  the  ground, 
that  no  harm  is  thereby  done  to  the  other  partners ; 
and  the  sacrifice,  if  any,  is  the  loss  of  the  judgment 
debtOT  only.^  But,  that  does  not  seem  to  be  a  sufficient 
ground,  upon  which  such  an  injunction  should  be  de- 


fer what  he  may  owe  to  the  firm.  CoDseqaently  all  the  debts  due  &om 
the  joint  fand  must  firrt  be  discharged,  before  any  partner  can  appropriate 
any  part  of  it  to  his  own  use,  or  pay  any  of  his  private  debts;  and  a 
creditor  to  one  of  the  partners  cannot  claim  any  interest,  but  whai 
belongs  to  his  debtor,  whether  his  claim  be  founded  on  any  contract 
made  with  his  debtor,  or  on  a  seizing  of  the  goods  on  execution.  There 
are  several  cases,  by  which  these  principles,  so  reasonable  and  equitable, 
ar^  recognised  and  confirmed."  The  same  doctrine  prevails  in  New 
Hampshire.  Tappan  v.  Blaisdell,  5  New  Hamp.  R.  190.  The  doctrine, 
however,  has  not  been  applied  to  cases  of  mere  dormant  partners,  against 
the  creditors  of  the  ostensible  partners.  Lord  v.  Baldwin,  6  Pick.  R.  348 ; 
French  v.  Chase,  6  GreenL  R.  166.  See  also  Church  v.  Knox,  2  Con- 
nect R.  514 ;  Brewster  v.  Hammett,  4  Connect  R.  540 ;  Barber  v.  Hart- 
ford Bank,  9  Connect  R.  407;  Donner  v.  Stnffer,  1  Penn.  R.  196;  Knox 
«.  Summers,  4  Yeates,  R.  477.  Whether  the  like  priority  would  be 
allowed  at  law,  in  favor  of  an  execution  by  a  joint  creditor,  against  the 
execution  of  a  separate  creditor  of  one  partner  in  England,  does  not 
appear  ever  to  have  been  made  a  question  for  argument  But  it  is 
probably  owing  to  the  &ct,  that,  at  all  events,  in  equity  the  priority 
would  be  sustained,  where  the  partnership  is  insolvent,  in  a  proper  bill 
filed  for  the  purpose.  Could  such  a  bill  be  filed  by  the  joint  creditor? 
Or,  should  his  rights  be  worked  out  through  the  equities  of  the  other  part- 
nen?  See  1  Story  on  Eq.  Jnrispb§675;  ante,  §97;  Ex  parte  Ruffin, 
6  Ves.  119, 126, 137 ;  Ac  parte  WiUiams,  11  Yes,  3, 5. 
1  Moody  V.  Payne,  2  John.  Ch.  R.  548, 549. 
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nied.  if  the  debtor  partus  has,  or  w91  have,  upon 
a  final  ai^stment  of  the  accoumta,  no  interest  in  the 
partnemhip  funds ;  and  if  the  odier  paitneim  have  a  K^i 
upon  the  fiinds^  not  oolj  for  the  debts  of  the  pairtnership^ 
hut  for  the  balance  intimately  due  to  them ;  it  maj 
^  most  materiaUy  affect  their  rights,  whether  a  sale  takea 
place,  or  not.  For,  it  may  be  extremely  diflScult  to 
follow  the  property  into  the  hands  of  the  various  ven^ 
^es ;  and  the  lien  of  the  other  partners  may,  per-^ 
haps,  be  displaced,  or  other  equities  arise  fay  inter«» 
mediate  houAfde  sales  of  the  property  in  fovor  of  the 
vendees,  or  other  purchasers  without  notice;  and 
the  partners  may  have  to  sustain  all  the  diances  of 
any  supervening  insdivencies  of  the  immediate  ven- 
dees.^ To  prevent  multiplicity  of  suits,  and  irre* 
parable  mischiefs,  and  to  ensure  an  unquestionable 
lien  to  the  partners,  it  would  seem  perfectly  proper, 
in  cases  of  this  sort,  to  restrain  any  sale  by  the  sherifi. 
And  besides ;  it  is  also  doing  some  injustice  to  the 
judgment  debtor,  by  compelling  a  sale  of  hb  interest 
under  circumstances,  in  which  there  must  generally, 
from  its  uncertainty  and  litigious  character,  be  a  very 
great  sacrifice  to  his  injury.  If  he  has  no  right,  in 
such  a  case,  to  maintain  a  bill  to  save  his  own  inters 
est;  it  furnishes  no  ground,  why  the  Court  should 
not  interfere  in  his  fovor,  thraugh  the  equities  of  the 
other  partners.  This  seems  (notwithstanding  the 
doubts  suggested  by  Mr.  ChancdUior  Kent)  to  be  the 
true  result  of  the  £nglish  decisions  on  this  subject; 
which  do  not  distinguish  between  the  case  of  an 
assignee  of  a  partner,  and  that  of  an  executor  or  ad-- 

1  See  Skip  IV  Htnrood,  a  Swunt  R.  5dfl^  587. 
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ministrator  of  a  partner,  or  of  the  sheriff,  ot  of  an 
assignee  in  bankruptcy.^ 


1  See  Taylor  V.  Field, 4  Ves.  996,  997,396;  S.  C.  15  Yes.  559,  note ; 
Baiker  v.  Goodair,  11  Yes.  85,  86^  67;  Skip  o.  Harwood,  3  Swanst  It 
586,  587 ;  Franklin  v.  Thomas,  8  Meriy.  R.  234 ;  Hawkahaw  v.  Parkina, 
2  Swanat  548,  549;  Parker  v.  Piator,  3  Boa.  &  Pull.  288, 289;  Eden  on 
Injunct  31 ;  Collyer  on  Partn.  B.  3,  ch.  6,  $  10,  pw  557  to  565, 2d  edit ; 
1  Madd.  Ch.  Pr.  112L  See  alao  Brewster  v.  Hammett,  4  Connect  R.540. 
See  also  Mather  v.  Smith,  16  John.  R.  106,  and  the  Reporter's  learned 
note ;  Gow  on  Partn.  cL  3,  §  2,  p.  142,  3d  edit;  Id.  ch.  4,  $  1,  p.  203  to 
211 ;  Id.  ch.  5,  §  2,  p.  2^;  Id.  §  8,  p.  807,  308.  See  1  Stoiy  on  E^ 
Jnrisp.  $  678. 
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CHAPTER  XIIL 

DISSOLUTION   OF  FARTNfiRSHlP. 

^  26q.  Hayinq  considered  the  various  topics  be- 
kmgkig  to  the  original  formation  of  diA  cofttract  of 
partnership,  the  rights  of  the  partners  in  and  over 
the  partnership  piopertj  and  efiects,  the  powers  and 
authorities  of  each  of  the  partners,  relative  to  the 
partnership  property,  effects,  and  concerns,  the  lia- 
bilities of  the  partners  to  third  persons,  and  inter  sese, 
and  the  various  remedies  and  modes  of  redress  by 
and  against  partners,  existing  at  law  and  in  equity, 
we  come,  in  the  next  place,  to  the  consideration  of 
the  modes,  in  which  a  partnership  may  be  dissolved. 
And  this  part  of  our  subject  may  be  conveniently 
discussed  under  three  distinct  heads.  (1.)  Dissolu- 
tion by  the  act  or  agreement  or  consent  of  the  parties, 
or  of  some  of  them ;  (2.)  Dissolution  by  the  decree 
of  a  Court  of  Equity ;  (3.)  Dissolution  by  the  mere 
operation  of  law. 

§  266.  The  Roman  law  in  like  maimer  declared, 
that  partnership  might  be  dissolved  in  various  ways; 
as  by  the  extinction  of  the  thing  held  in  partnership ; 
or  of  the  persons  forming  it ;  or  of  the  rights  of  ac- 
tion growing  out  of  it ;  or  of  the  will  of  the  parties  to 
the  continuance  of  it.  Societas  solvUut  expersaniSf  ex 
rebus  J  ex  voluntcUey  ex  actione.  Ideoque^  sive  homines^  site 
reSf  sive  votuntas,  sive  actio  interierit^  distrahi  videtur  so- 
cieUis.^    Of  course,  any  partnership  whatsoever,  whether 


I  Dig.  Lib.  17,  tit  9,  L  63,  $  10;  Pothier,  Pand.  Lib.  17,  tit  9;  n.  54, 
55,63,64,70;  ante,  $  84, 85L 
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k  be  for  a  definite  period,  or  for  an  indefinite  period, 
may  be  at  any  time  dissolved,  at  the  mutual  will  and 
pleasure  of  all  the  partners.  Dixivws^  (says  the  Di- 
gest,) dis&enm  solm  societas  ;  hoe  ita  eslj  si  omnes  dissenr 
iiunU^  And  the  same  nde  must  be  recognised  in  the 
jurisprudence  of  every  country,  acting  upon  the  mere 
dictates  of  reason  and  natural  justice. 

§  267.  According  to  Potbier,  partnership  is  disso- 
luble under  the  old  French  law,  (!•)  By  the  expiration 
of  the  time,  for  which  it  is  contracted ;  (2.)  By  the  ex- 
tinction of  the  thing,  or  the  completion  of  the  business ; 
(3.)  By  the  natural  or  civil  death  of  some  one  of  the 
partners ;  (4.)  By  his  faflure  or  bankruptcy ;  or,  (5.) 
By  the  voluntary  expressed  intention  d  being  no 
longer  in  partnership.*  Substantially  the  like  distinc- 
tion exists  in  the  present  Civil  Code  of  France,  and  in 
that  of  Louisiana.'  The  same  causes  of  dissolution  are 
also  recognised  in  the  Scottish  law,  the  Spanish  law,  the 
law  of  Holland,  and  probably  in  that  of  the  other  con- 
tinental nati<ms,  which  derive  the  basis  of  their  juris- 
-prudence  hom  the  Roman  law.^  This  general  coin- 
cidence of  opinion,  in  assigning  the  same  causes  for 
the  dissolution  of  partnership,  in  so  many  countries, 
shows,  that  the  doctrine  has  its  true  foundation  in  the 
general  principles  of  natural  justice  and  reason, 
rather  than  in  the  peculiar  institutions  of  any  par- 
ticidar  age  or  nation. 

§  268.  Let  us,  in  the  first  place,  consider  the  cases 


1  Dif. Lib.  17, tit 9, L 65, $ 3;  Pothier, Pand. Lib.  17, tit 2, o. 64. 
*  Potbier,  de  Societ^  n.  138. 

9  Code  Civil  of  France,  art  1865 ;  Code  of  Louteiaoa,  art  2847. 
4  Enk.  Inst  B.  3,  tit.  3,  $  35;  Jobneon'e  Inst  of  Lawa  of  Spain,  tit 
15^  !>.  909  $  VaD  Leeuwen,  Comm.  B.  4,  ch.  93,  §  L 
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of  dissolution,  at  the  common  law,  by  the  act,  or 
agreement,  or  consent  of  the  parties  themselves,  or 
of  some  of  them ;  and  this  will  properly  include  all 
-cases,  where  the  partnership  is  merely  at  will,  or  is 
for  a  prescribed  period,  which  expires  by  efflux  of 
time,  or  otherwise,  according  to  its  (Mvn  limitation, 
or  is  voluntarily  dissolved  by  mutual  consent  within 
the  prescribed  or  limited  peric^. 

^  268.  In  respect  to  all  partnerships,  whether  they 
are  for  a  limited  period,  or  at  will,  it  is  very  clear,  that 
they  may  at  any  time  be  dissolved  by  the  mutual 
pleasure  clearly  expressed  of  all  the  parties.  And 
this  is  so  consonant  to  reason  and  justice,  that  it 
would  seem  to  require  '  no  authority  to  support  it. 
Nevertheless,  the  Roman  law  has  expressly  recognised 
it;  and  only  put  the  question,  as  worthy  of  inquiry, 
when  and  under  what  circumstances  the  partnership 
might  be  dissolved  at  the  will  of  oae  partner.  Dix- 
imus  (says  the  Digest)  dissensu  solvi  socieiatem;  hoc 
ita  estfSi  omnes  dissentiunt.  Quid  ergo  si  uniis  renun- 
iietf^  But  there  is  a  technical  principle  of  the  com- 
mon law,  which  seems  to  require,  that  when  the  part- 
nership is  formed  by  deed  for  a  definite  period;  that 
it  can  properly  according  to  the  common  law  be  dis- 
solved only  by  deed;  for  here  the  maxim  is  held  to 
apply ;  Eodem  modo,  quo  quid  oritur ^  eodemmodo  dissol- 
fdtur.^  The  same  rule  would  seem  to  have  been  adopt- 
ed in  the  Roman  law.    Thus,  it  is  said  in  the  Digest ; 


1  Dig.  Lib.  17,  tit  S,  L  65,  $  3 ;  Pothier,  Pand.  Lab.  17,  tit,  2,  n.  6a 
9  Ante,  §  117;  Bac.  Abridg.  BeUate,  A.  1 ;  2  Saund.  IL  47  (s),  Wil- 
liam's  Edit ;  Stoiy  on  Agency,  §  49 ;  Collyer  on  Partn.  B.  2,ch.  2,  §.  2,  p. 
154^  155, 2d  edit;  Doe  v.  Mil^  |  Stark.  R.  181 ;  RackstFaw  v.  Imber, 
1  Holt,  R.  968 ;  Coantess  of  Rutland's  Case,  5 Ga  R.  26;  Blake^a  Case, 
6  Co.  R.  44 ;  1  Montagu  on  Partn.  Pt  3,  ch.  I,  p.  90,  [Ua] 
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Nihil  tarn  naiwale  est,  qaem  eo  genere  quidque  dis- 
solvere^  quo  colHgatnm  esL  Ideo  verbarum  obhgatioy 
verbis  tollitur ;  nudi  consensfus  obligatio  contrario  con- 
sensu dissolmtur}  Prout  quidque  conbractum  esty  ita 
et  solm  debet;  ut  cum  re  cantraxerinms^  re  solvi  debet.^ 
However  this  jmay  be,  it  is  very  clear,  that  a  dissolu- 
tion actually  made  by  the  parties  will  be  held  in  Equi- 
ty perfect  and  complete,  to  all  intents  and  purposes, 
between  the  parties,  and  also  as  to  third  persons,  hav- 
ing full  notice  thereof.^ 

§  269.  In  respect  to  partnerships,  where  no  certain 
limit  of  their  duration  is  fixed,  they  are  deemed  to 
be  mere  partnerships  at  will,  and,  therefiNre,  are  ordi* 
narily  at  the  common  law  dissolvable  at  the  will  of  any 
one  or  more  of  the  partners ;  for  in  such  cases,  as 
the  contract  subsists  only  during  the  pleasure  of  all 
the  partners,  it  is  therefore  naturally  and  necessarily 
dissolved  by  the  pleasure  of  any  one  or  more  of  them, 
like  every  other  contract  existing  at  the  mere  will  of 
both  parties.^  The  general  rule,  in  all  such  cases,  is, 
Dissodamur  renunciationeJ^ 


1  Dig.  Lib.  fiO^  tit  17, 1. 35;  anic,  §  11& 

3  Dig.  Lib.  46^  tit  3,  1.  80 ;  Pothier,  Pand.  Lib.  50.  tit  17,  b.  1388; 
Story  on  Agencj,  §  49,  note  (4);  ante,  $  118. 

d  CoUyer  oa  Paitn.  B.  2,  ch.  9,  §  8,  II.  154, 155, 2d  edit 

^  Ante,  $  84;  3  Kent,  Gomm.  Lect  43,  p.  53, 4tli  edit;  1  Montaga  on 
Partn.  Pt  3,  ch.  1,  p,  90,  [113] ;  Wateon  on  Partn.  ch.  7,  p.  381, 2d  edit ; 
Master  v.  Kirton,  3  Ves.  74;  Griswold  v.  Waddington,  15  John.  R.  57; 
Healb  v.  Sansoiii,  4  Barn.  Sl  Adolp.  172 ;  Marqnand  v.  New  York  Mann- 
faetCo.  17  John.  R.  585;  Miliea  v.  TbemaB,  9  Sim.  R.  606, 609 ;  Nerot 
«.  Barnard,  4  Rubs.  R.  247,  260.-—  BIr.  Ciiancellor  Kent  in  this  place 
says ;  <*  It  is  an  established  principle  in  the  law  of  partnership,  that,  if  it 
be  withont  any  definite  period,  any  partner  may  withdraw  at  a  moment's 
notice,  when  he  pleases,  and  dissolve  the  partnership.    The  civil  law 


A  2  Bell,  Cmnm.  B.  7,  ch.  ^  p.  631, 5th  edit ;  Pothier,  Pand.  Lib.  17, 
tit  2,  n.  54. 
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^  270.    The   same   rule    equally   prevails   in    the 
Roman   law.^      Manet   auiem  societas  (say   the  In- 


contains  the  same  rale  on  the  subject  The  existence  of  engagements 
with  third  persons  does  not  prevent  the  dissoiation  by  the  act  of  the 
parties,  or  either  of  them,  though  those  engagements  will  not  be  affected, 
and  the  partnership  will  still  continue  as  to  all  antecedent  concerns,  until 
they  are  duly  adjusted  and  settled.  A  reasonable  notice  of  the  dissolu- 
tion might  be  vezy  advantageous  to  the  company,  but  it  is  not  requisite ; 
and  a  partner  may,  if  he  pleases,  in  a  case  free  from  fraud,  choose  a  veiy 
unreasonable  moment  for  the  exercise  of  his  right  A  sense  of  common 
interest  is  deemed  a  sufficient  security  against  the  abuse  of  the  discre- 
tion." In  Peacock  o.  Peacock,  16  Yes.  56,  Lord  Eldon  said ;  **  With 
regard  to  what  passed,  since  the  question  was  much  agitated  at  the  Bar, 
whether  this  partnership  is  now  dissolved  by  the  notice  in  writing  from 
the  defendant,  that  from  and  after  the  date  of  that  notice  the  partnership 
should  be  considered  dissolved.  The  plaintiff  insists,  that  it  is  not  dis- 
solved; and  that  it  can  be  dissolved  only  upon  reasonable  notice.  I 
have  always  taken  the  rule  to  be,  that  in  the  case  of  a  partnership,  not 
existing  as  to  its  duration  by  contract  between  the  parties,  either  party 
has  the  power  of  determining  it,  when  he  may  think  proper;  subject  to 
a  qualification,  that  I  shall  mention.  There  is,  it  is  true,  inconvenience 
in  this ;  but  what  would  be  more  convenient  ?  In  the  case  of  a  partner- 
ship expiring  by  effluxion  of  time,  the  parties,  may  by  previous  arrange- 
ment provide  against  the  consequences  ;  but  where  the  partnership  is  to 
endure  so  long  as  both  parties  shall  live,  all  the  inconvenience  from  a 
sudden  determination  occurs  in  that  instance,  as  much  as  in  the  other 
case.  I  cannot  agree,  that  reasonable  notice  is  a  subject  too  thin  for  a 
jury  to  act  upon ;  as  in  many  cases  juries  and  courts  do  determine,  what 
is  reasonable  notice.  With  regard  to  the  dotermination  of  contracts 
upon  the  holding  of  lands,  when  tenancy  at  will  was  more  known,  than 
it  is  now,  the  relation  might  be  determined  at  any  time ;  not  as  to  those 
matters,  which  during  the  tenancy  remained  a  common  interest  between 
the  parties ;  but  as  to  any  new  contract  the  will  might  be  instantly  deter- 
mined. When  that  interest  was  converted  into  the  tenancy  fit>m  year  to 
year,  the  law  fixed  one  positive  rule  for  six  months'  notice ;  a  mle,  that 
may  in  many  cases  be  very  convenient;  in  others,  that  of  nurseiy 
grounds,  for  instance,  most  inconvenient  As  to  trades,  in  general,  there 
is  no  rule  for  the  determination  of  partnership ;  and  I  never  heard  c^ 
any  mle  with  regard  to  different  branches  of  trade ;  and,  supposing  a 
rule  for  three  months*  notice,  that  time  might  in  one  case  be  veiy  lai^e ; 
and  in  another,  in  the  very  same  trade,  unrea«>nably  short     I  have, 

1  Pothier,  Pand.  Lib.  17,  tit  3,  n.  64 ;  ante,  §  84, 85. 


CB.  XIII.]      DISSOLUTION   OF   PARTNERSHIP.  407 

stitutes)  eo  usque j  donee  in  eodem  consensu  per- 
severaverint.  Ji  cum  aliquis  renuntiaverii  sodeta- 
it,  solvitur  socieias ;  ^  or,  (as  it  is  expressed  in  the 
Code,)  Tamdiu  societal  duratj  quamdiu  consensus 
partium  integer  perseverat.^  And  Vinnius  has  remark- 
ed upon  the  coincidence,  in  this  respect,  of  the  con- 
tract of  partnership  with  that  of  mandate.  Socieias 
et  mandatum  in  eo  conveniuntj  quod  proprio  quodam 
jurcy  et  suis  quibusdam  modis  solvantur^  quos  Justinia- 
nus,  quoniam  ah  iis  modis j  quibt^  jure  communi  obli- 
gatio  tolliturj  remoti  sunt,  explicare  voluit.^  And,  after 
alluding  to  the  fact,  that  in  common  contracts  the 
obligation  thereof  can  be  extinguished  only  by  the 
consent  of  all  the  parties,  he  adds,  that  it  is  otherwise 
in  relation  to  the  contract  of  partnership.  Sed  illud 
proprium  hujus  contractus  (sodetatis)  est,  quod  etiam 
postquam  res  integra  esse  desiitj  id  est  postquam  jam 
collatio  et  conimunicatio  facta  est,  ah  eo  recedij  et  vel 
unius  voluntate  potest;   quo  modo  in  specie  didtur 


therefore,  always  understood  the  rule  to  be,  that,  in  the  absence  of  ex- 
press contract,  the  partnership  may  be  determined,  when  eitlier  party 
thinks  proper ;  but  not  in  this  sense ;  that  there  is  an  end  of  the  whole 
concern.  All  the  subsisting  engagements  must  be  wound  up ;  for  that 
purpose  they  remain  with  a  joint  interest;  but  they  cannot  enter  into 
new  engagements.  This  being  the  impression  upon  my  mind,  I  had 
some  apprehension  ftom  the  turn  of  the  discussion  here,  that  some  differ- 
ent doctrine  might  have  fallen  from  the  Court  at  Guidlhall ;  but  upon 
inquiry  from  the  Lord  Chief  Justice,  as  to  his  conception  of  the  rule,  I 
have  no  reason  to  believe,  that,  if  this  notice  had  been  given  before  the 
trial,  the  jury  would  not  have  been  directed  to  find,  that  the  partnership 
was  by  the  delivery  of  that  paper  dissolved."  See  also  Featherstonhaugh 
V.  Fenwick,  17  Ves.  299,  308,  309 ;  Crawshay  v.  Maule,  1  Swanst  R. 
495,  508 ;  Heath  v.  Sansom,  4  Barn.  &  Adolp.  172. 

I  Inst  Lib.  3,  Ut  26,  §  4. 

>  Cod.  Lib.  4,  tit  37, 1.  5;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  69;  Id.  n. 
64 ;  Domat,  B.  1,  tit  8,  §  5,  art  1,  2;  ante,  §  84,  85. 

3  Vinn.  ad  Inst  Lib.  3,  tit.  26,  §  4. 


408  PARTNERSHIP.  [gH«  XIU. 

societas  dissolti  renuntiatiane^  This  also  is  the  dear 
result  of  the  French  Law^  as  Potfaier  has  instnicted  us, 
under  ordinary  circumstances.'  Indeed,  to  so  great 
an  extent  did  the  Rcmian  law  carry  its  doctrine,  that 
(as  we  shall  presently  see)  a  positive  stipulation 
against  its  dissdution  at  the  will  of  ^ther  of  the 
partners  was  held  to  be  utterly  void,  as  inconsistent 
with  the  tnie  nature,  and  interests,  and  confidence  of 
that  relation.' 

^  271.  A  partnership  at  will  is  presumed  to  enduie 
so  long  as  the  parties  are  in  life,  and  haye  a  capacity 
to  continue  it/  -The  dissolution  ol  it,  either  by  death 
or  by  a  supervenient  incapacity,  will  oS  course  come 
under  consideration,  when  we  speak  of  dissolution  by 
mere  operation  of  law.  At  present  it  is  only  neces- 
sary to  say,  that  a  dissdution  may  be  made  not  only 


1  ViniL  ad  Iiwt  Lib.  3,  tit  26,  §  4,  Comm.  Introd.  n.  1 ;  Pothier,  Pand. 
Lib.  17,  tit  2,  n.  64  to  n.  68. —  Vinoios  proceeds  to  give  the  reasons  of  this 
doctrine,  and  holds,  that  it  is  so  fundamental,  that  it  cannot  be  varied  by 
express  agreement ;  ^  Hoc  in  contractu  societatis  jure  singulari  receptnm 
est  contra  regulas  communes  de  dissolvendisobligationibus.  Idque  duplici 
de  causa ;  primum,  quia  socii  officium  invicem  pnestant,  et  accipiunt; 
deinde  quia  non  bene  convenit  cam  natura  et  conditione  societatis,  que 
rationem  quamdam  et  jus  fretemitatis  habere  creditur,  aliquem  invitum 
retinere  in  communione ;  quippe  cnjus  materia  discordias  inter  non  con- 
sentientes  excitare  solet  Adeo  autem  visum  est  ex  natura  esse  societa- 
tis, unius  dissensu  totam  dissolvi,  ut,  quamvis  ab  initio  convenerit,  ut  so- 
cietas perpetuo  duraret,  aut  ne  liceret  ab  ea  resilire  inviUs  ceteris; 
tamen  tale  pactum,  tanquam  factum  contra  naturam  societatis,  cujus  in 
sternum  nulla  coitio  est  Nam,  quod  Paulas  scribit,  societatem  etiam  in 
perpetnum  coin  posse,  nihil  aliud  significat,  quam  sine  uUa  temporis 
prefinitione,  aut  donee  socii  vivant ;  que  conventio  non  hoc  operatur,  ut 
non  liceat  abire,  sed  ut  solo  lapeu  temporis  non  finiatur  societas.'' 

9  Pothier,  de  Bociet^,  n.  149. 

3  Ibid ;  Pothier,  de  Society,  n.  145 ;  ante,  $  85 ;  Dig.  Lib.  17,  tit  % 
L  14 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  68. 

4  CoUyer  on  Partn.  R  1,  ch. 3,  §  1,  p.  68, 2d  edit;  2  Bell,  Comm.  B.  7, 
ch.  2,  p.  631, 632, 5th  edit ;  Pothier,  de  SocieCi^  n.  65 ;  ante,  $  84. 
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by  a  positiye  or  express  renunciation  thereof  by  one 
partner,  bat  also  by  ini{^ication  from  his  acts  and 
conduct ;  or  as  Vinnius  expresses  it ;  Pcrro  autem 
renunciatione  dissociamury  aut  vduntate  aperta^  aut  taci- 
ia.^  Aperta^  cum  OEteris  nuntiaturj  ut  res  suas  sibi 
habeant  aiqae  agant?  Of  express  renunciation  it 
scarcely  seems  necessary  to  say  any  thing,  when  the 
partnership  is  merely  at  will ;  since  it  can  make  no 
difference,  whether  it  originated  by  mere  consent,  or 
by  verbal  agreement,  or  by  written  articles,  or  by 
any  instrument  under  seal ;  for  in  each  and  every  of 
these  oases  the  same  doctrine  will  prevail,  whether 
the  renunciation  be  by  parol,  or  in  writing,  or  by 
declaration  under  seaL'  For  the  rule  of  the  common 
law  already  referred  to  has  here  no  just  application,  that 
the  dissolution  must  be  by  an  instrument  of  as  high  a  na- 
ture, as  that,  by  which  it  was  created,  according  to  the 
maxim ;  Eodem  modoy  quo  quid  constituiturj  eodem  mode 
dissotvitur  ;^  or,  as  it  is  sometimes  expressed ;  Nihil 
tarn  conveniens  est  naturali  lequitaii,  quam  unumcumque 
dissdvi  eo  ligaminey  quo  ligatum  est ;  ^  which  is  cer- 
tainly open  to  much  question,  as  a  doctrine  of  natu- 
ral equity,  if  we  are  to  understand  thereby,  that  it  is 
the  only  effectual  mode  of  working  a  dissolution 
thereof. 

§  272.  As  to  dissolution  by  tacit  renunciation,  or 
by  implication  from  circumstances,  it  may  arise  in 
various   ways,    as    by   the    withdrawal  of  a  partner 


^  Vinnias,  ad  Inst  lib.  S,  tit  26»  §  4,  Comm.  n.  1;  aote^  $  M,  85. 

8  Ibid. 

3  But  see  Doe  dem.  Waithman  o.  Miles,  1  Starkie,  R%  181. 

4  Branch's  Maxims,  [>.  47, 5th  edit  1834 ;  6  Go.  Rep.  53;  a««^  §  !W8. 

9  The  Coantess  of  Rutland's  Case,  5  Co.  Rep.  S6;  Blake's  ease,  6  Ga 
Rep.  44;  2  Inst  359;  ante,  §  268. 
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from  the  businees  of  the  partnership,  aad  engag- 
ing in  other  concerns,  or  by  his  refusal  to  act 
with  the  other  partners  in  the  business;  or  by  his 
assigning  over  his  share  in  the  partnership;^  ot 
by  his  doing  any  other  act  utterly  inconsistent  \vith 
the  continuing  relation  of  partnership.  Vinnius  has 
enumerated  several  modes  under  the  Roman  law,  by 
which  a  tacit  renunciation  took  effect,  upon  the 
ground  of  their  inconsistency  with  the  .relation  of 
partnership;  (1.)  by  a  novaticm  of  the  action,  Pro 
Mcioj  effected  by  one  of  the  partners;  (2.)  by  an 
action  brought  by  one  partner  against  the  others,  for 
the  purpose  of  dissolving  the  partnership;  (3.)  by 
each  partner  separately  engaging  in  business,  and 
acting  for  his  own  sole  account.^  This  last  ground 
is  pointedly  adverted  to  in  the  Roman  law.  Itaque^ 
cum  sqparcUim  socii  agere  ccsperunij  ei  unusquisque  eo- 
rum  sibi  negalietur,  sine  duhio  jus  societaiis  dissX>kitur? 
%  273.  And  here  the  questicm  was  greatly  discussed 
in  the  Roman  law,  whether  the  right  of  renunciation 
of  a  partnership  could  be  exercised  at  any  time  by 
aoiy  partner,  at  his  mere  will  and  plea3ure,  however 


1  Marquand  v.  New  York,  Manuikc.  Co.  17  John.  R.  5% ;  Ketcham  v. 
Clark,  6  Johns.  R.  144 ;  Per  Lord  Cb.  Joatice  Denman,  in  Heath  v,  Sansom, 
'4  Barn.  Sl  Adol|>.  175 ;  Rodriques  «.  HeSerman,  5  John.  Ch.  R.  4]  7. 

9  Vinnius,  Inst  Lib.  3,  tit  26,  §  4,  Comm.  n.  2. — The  language  of 
Vinnius  is;  *<Tacita  voluntas  renuntiandi  tribus  his  factis  evidenter 
argmtnr;  (1)  novatione  actionis  pro  socio  ab  uno  ex  sociis  facta,  quod 
etiam  significat  Ulpianus,  cum  dicit,  societatem  etiam  ab  actione,  seu  ab 
interitu  actioh/[S  distrahi ;  (2.)  actione  pro  socio  ab  uno  adversns  alios 
instituta  distrahendo  societatis  causa;  (3)  cum  sepeiatim  agere  c«b* 
perint,  et  sibi  quisque  negotiari ;  veluti,  si  Typographi  aliquot,  qui  antea 
communibus'  sumptibvs  libros  imprimendos  curabant,  postea  singuli  domi 
sua  sibi  imprimere  ccsperint,  et  comnrane  impendiitm  ftcefe  desierint, 
tacite  ranuntitsse  societati  intellignntar.'' 

3  Dig.  Lib.  17,  tit  2, 1. 64 ;  Pothier,  Pand.  Lib.  17,  tit  9,  n.  69. 
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unseasonable,  or  even  injurious,  it  might  be  to  the 
other  partners.  It  was  held,  that  it  was  competent 
for  any  partner  to  renounce  the  partnership,  whether 
it  was  a  partnership  at  will,  or  for  a  fixed  period  of 
time,  even  although  he  had  expressly  stipulated  to 
the  contrary,  provided  he  acted  with  good  faith,  and 
without  any  sinister  motive,  and  provided,  further, 
that  the  time  chosen  for  the  purpose  was  not  unsea- 
sonable, or  injurious  to  the  interests  of  the  other 
partners  ;  in  other  words,  it  was  sufficient,  if  the  part- 
ner renounced  for  a  reasonable  cause,  and  at  a  rea- 
sonable time,  and  in  st  reasonable  manner.  Si  con- 
venerit  inter  socios,  ne  intra  cerium  tempos  communis  res 
dividatur^  rum  videtur  canvenisse,  ne  societaie  abeatur. 
Quod  tameUy  si  hoc  convenii^  ne  abeatur ;  an  valeat  ? 
Eleganter  Pomponius  scripsit,  Jrustra  hoc  convenire, 
nam  etsi  non  convenit,  si  tamen  intempestive  renun- 
cietur  societatij  esse  pro  socio  actionem.  Sed  etsi  con- 
venity  ne  intra  cerium  tempus  socieiate  abeatur^  et 
ante  tempus  renuncietur,  potest  rationem  habere  renun- 
ciatio ;  nee  tenebiiur  pro  socio,  qui  ideo  renunciavit, 
quia  conditio  qiuedamy  qua  societas  erat  caUaj  ei  non 
prmstatur ;  aut  quid,  si  ita  [injuriosm  et"]  damnosus 
socius  sU,  ut  non  expediat  eum  pati  ?' 


•  I  Dig.  Lib.  17,  tit  3, 1.  14 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  64,  66, 
66,  67,  68;  1  Story  on  £q.  Jurisprudence,  §  666.  —  Domat  has  sum- 
med up  the  principal  doctrines  of  the  Roman  law  on  this  subject 
in  the  following  articles.  *'(L)  As  partnership  is  formed  by  consent, 
so  is  it  in  the  same  manner  dissolved;  and  it  is  free  for  the  part- 
ners to  break  off  their  partnership,  and  to  give  it  over,  whenever  they 
please,  even  before  the  end  of  the  term,  which  it  was  to  have  lasted,  if 
they  all  agree  to  it  (2.)  The  tie,  which  is  among  partners,  being  founded 
on  the  reciprocal  choice,  which  they  make  of  one  another,  and  on  the 
hopes  of  some  profit ;  it  is  free  for  every  one  of  the  partners  to  break  off 
partnership,  whenever  he  pleases ;  whether  it  be,  because  there  is  no  good 
agreement  among  the  partners,  or  that  some  necessary  absence,  or  other 
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^  274.  By  the  old  French  law,  a  partnership,  which 
was  for  an  indefinite  period,  or  without  any  limitation 
of  time,  might  be  dissolved  at  the  mere  pleasure  of 
any  one  of  the  partners,  under  two  qualifications  or 


affairs  make  the  partnerehip  burdenBozne  to  him,  who  is  desirous  to  leave 
it ;  or  that  he  does  Dot  like  a  commerce,  which  the  partners  are  about  to 
undertake;  or  that  he  does  not  find  his  account  in  the  partnership;  or 
for  other  reasons.  And  he  may  give  over  partnership  without  the  consent 
of  the  other  partners,  and  that  even  before  the  time,  at  which  it  was  to 
have  ceased,  and  although  it  have  been  agreed,  that  none  of  the  partners 
should  break  off  the  partnership,  till  the  time  agreed  on  were  expired. 
Provided,  that  the  partner  does  not  break  i)ff  with  some  sinister  view ;  as 
if  he  quits  the  partnership,  that  he  may  buy  for  himself  alone,  what  the 
whole  community  had  a  mind  to  purchase,  or  that  he  may  make  some 
other  profit,  to  the  prejudice  of  the  other  partners,  by  his  leaving  them ; 
or  provided  he  does  not  quit  after  some  business  is  begun,  or  at  sn 
unseasonable  time,  which  may  occasion  some  loss  or  damage  to  the 
community.  (3.)  The  partner,  who  breaks  off  partnership  with  an  unfair 
design,  disengages  his  copartners  from  all  engagements  to  him,  but  does 
not  disengage  himself  from  his  obligations  to  them.  Thus,  he,  who 
should  withdraw  himself  from  an  universal  partnership  of  their  whole 
estate,  present  and  to  come,  that  he  alone  might  inherit  a  succession 
fiillen  to  him,  would  bear  the  whole  loss,  if  the  succession,  which  he 
alone  inherits  should  prove  burdensome ;  but  he  would  not  deprive  his 
copartners  of  the  profit,  if  the  succession  should  prove  advantageous,  and 
they  have  a  mind  to  share  in  it  And  in  general,  if  a  partner  breaks  off 
at  an  unseasonable  time,  which  occasions  the  loss  of  some  profit  to  the 
community,  which  otherwise  it  might  have  made,  or  which  causes  any 
other  damage,  he  will  be  bound  to  make  it  good.  As  if  he  quits  before 
the  time,  to  which  the  partnership  was  to  have  lasted,  abandoning  a  busi- 
ness, with  which  he  was  charged.  And  he,  who  breaks  off  the  partner- 
ship in  this  manner,  shall  have  no  share  in  the  profits,  which  shall  happen 
to  be  made  afterwards;  but  he  shall  bear  his  part  of  what  losses  shall 
afterwards  happen,  in  the  same  manner  as  he  would  have  been  bound 
to  do,  if  he  had  not  quitted  the  partnership.  (4.)  The  partner,  who  re- 
nounces the  partnership  at  an  unseasonable  time,  not  only  does  not  free 
himself  from  his  engagements  to  his  copartners,  but  is  answerable  for  all 
the  losses  and  damages,  which  his  unseasonable  renunciation  may  have 
caused  to  the  socie^.  Thus,  if  a  partner  quits  whilst  he  is  on  a  journey, 
or  engaged  in  any  other  business  for  the  community ;  or  if  his  quitting 
obliges  the  partners  to  sell  any  merchandise  before  the  time;  he  shall  be 
bound  to  make  good  the  losses  and  damages,  which  his  ](paving  the  part- 
aeiahip  under  these  circumstances  shall  have  occaaiooed.    (5.)  In  order 
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restrictions;  (1.)  that  the  renimciation  should  be  in 
good  faith;  (2.)  that  it  should  not  be  noade  at  ai^ 
improper  time.^  But  partnerships,  which  by  the 
(Mriginal  contract  were  to  endure  for  a  limited  period,, 
were  deemed  not  to  be  dissoluble,  until  the  expiration 
of  that  period,  unless  some  just  cause  of  dissolution 
should  occur.^  In  this  latter  event,  any  partner  might, 
upon  giving  due  notice, .  renounce  the  partnership. 
Some  of  the  just  causes  here  referred  to  were,  that 
such  partner  was  to  be  long  absent  in  the  service  of  the 
State  ;  another  was  some  habitual  infirmity,  which  dis- 
abled him  firom  performing  his  duties.'  The  modem 
Code  of  France,  and  that  of  Louisiana,  have  adopted 


to  judge,  whether  the  paitner  withdraws  himaelf  at  an  unseaflonable  time» 
it  is  necessary  to  consider,  what  is  most  profitable  for  the  whole  commo^ 
nity,  and  not  for  any  one  of  the  partners  in  particular.  (6.)  If  after  a  fair 
and  lawful  lenonciation,  the  partner,  who  has  quitted  the  partnership^ 
begins  anew  to  carry  on  any  commerce,  firom  which  he  reaps  some  profit, 
he  will  not  be  bound  to  share  it  with  his  former  partners.  (7.)  A  fraudu- 
lent and  unseasonable  renunciation  is  never  permitted,  whether  the  con- 
tract of  partnership  has  provided  against  it,  or  not  For  this  would  be  re- 
pugnant to  fidelity,  which,  being  essential  to  the  contract  of  partnership, 
is  always  understood  to  be  comprehended  in  it  (8).  The  renunciation  is 
of  no  use  to  the  person,  who  has  made  it,  till  it  be  made  known  to  the  oth- 
er partners ;  and  if  in  the  interval  after  the  renunciation,  and  before  it  is 
hnown  to  the  other  partners,  he,  who  has  renounced,  makes  any  profit,  he 
will  be  obliged  to  share  it  with  his  copartners ;  but  if  he  sufiers  any  loss, 
it  will  all  fall  upon  himself.  And  if  in  this  space  of  tune  the  other  part- 
ners reap  any  gain,  he  will  have  no  share  in  it;  and  if  they  softer 
any  loss,  he  must  bear  his  part  of  it'*  Domat,  B.  1,  tit  8,  §  5,  art  1  to 
art  8,  by  Btraham.  Bee  also  Mr.  Swanston's  learned  note  to  Crawshay  v. 
Maule,  1  Swanst  R.  509,  note  a;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  64  to  n. 
68;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  632,633,5th  edit;  1  Story  on  Eq.  Juri. 
§66a 

1  Pothier,  de  Society  n.  149, 150. 

9  Pothier,  de  Bociet^  n.  152, 153. 

3  Pothier  de  Society,  n.  153, 154.  See  a  like  rule  in  the  Roman  law^ 
Pothier,  Pand.  Lib.  17,  tit  2,  n.  6a 

36* 
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the  same  rules.^      Substantially  the  same  principles 
prevail  in  the  Scottish  law.^ 

^  275.  At  the  common  law,  there  does  not  seem 
to  be  any  such  recognised  limitation  or  qualification  of 
the  right  of  renunciation  by  any  one  partner,  where  the 
partnership  is  merely  at  will ;  for  in  such  cases,  any 
partner,  as  we  have  seen,  may  dissolve  it  at  his  pleas- 
ure.'    In  cases,  where  the  partnership  is  by  the  agree- 


i  Code  Civil  of  France,  art  1869, 1870, 1871 ;  Code  of  Louisiana,  (1825), 
art  2855  to  art  2859.  —  The  French  Civil  Code  exprassea  the  whole 
doctrine  in  the  following  brief  terms.  **  Dissolution  of  partnership  by 
the  will  of  one  of  the  parties  applies  only  to  partnerships,  the  duration  of 
which  is  unlimited,  and  is  effected  by  a  renunciation  notified  to  all  the 
partners,  provided  such  renunciation  be  bon&  fide,  and  not  made  at  an 
improper  time.  Renunciation  is  not  made  boniL  fide,  where  the  partner 
renounces  in  order  to  appropriate  to  himself  alone  the  profit,  which  the 
partners  proposed  to  have  drawn  out  in  common.  It  is  made  at  an  im- 
proper time,  where  the  things  are  no  longer  entire,  and  that  it  is  of  conse- 
quence to  the  partnership,  that  its  dissolution  be  deferred.  Dissolution  of 
partnerships  for  a  term  cannot  be  demanded  by  one  of  the  partners,  before 
the  term  agreed,  unless  for  just  motives ;  as  where  another  partner  fails 
in  his  engagements,  or  that  an  habitual  infirmity  renders  him  uflfit  for 
the  affairs  of  the  partnership,  or  other  similar  cases,  the  lawfulness  and 
weight  of  which  are  left  to  the  arbitration  of  judges."  . 

3  Ersk.  Inst  B.  3,  ch.  3,  §  26;  2  Bell,  Comm.  B.  7,  ch.  1,  p.  532,  533, 
5th  edit 

3  Ante,  §269;  Marquand  o.  N.  York  Manufact  Co.  17  John.  525. — 
Mr.  Swanston,  in  his  learned  note  to  Crawshay  v.  Maule,  1  Swanst  509 
to  514,  says ;  "  The  Editor  is  not  apprized  of  any  direct  authorities  in  the 
English  law,  on  the  distinction  between  seasonable  and  unseasonable 
dissolution.  But  in  one  instance,  the  Court  of  Chancery  seems  to  have 
assumed  jurisdiction  to  qualify  the  right  of  renunciation,  by  reference 
to  that  distinction.  '  An  application  was  made,  some  years  ago,  to  the 
Court  of  Chancery,  for  an  injunction  to  inhibit  the  defendants  from  dis- 
eslnng  a  commercial  partnership ;  the  other  side  proposed  to  defer  it,  as 
mot  liaving  had  time  to  answer  the  affidavits ;  but  it  was  insisted,  that 
this  WM  in  the  nature  of  an  injunction  to  stay  waste,  and  that  irreparable 
damage  slight  ensue.  At  length  the  Court  deferred  it,  the  defendants 
nndertskijig  not  to  do  any  thing  prejudicial  in  the  mean  time.  But  no 
doubt  arose  concerning  the  general  propriety  of  such  an  application. 
Cbavasj  againat  Van  Sommer,  in  Chsnceiy,  M.  T.  11,  G.  3;'  3  Wood- 
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ment  to  endure  for  a  limited  period  of  time,  the  ques- 
tion,  whether  it  may  within  the  period  be  dissolved 
by  the  mere  act  or  will  of  one  of  the  partners,  with- 
out the  consent  of  all  the  others,  does  not  seem  to 
be  absolutely  and  definitively  settled  in  our  jurispru- 
dence, although  it  would  not  seem,  upon  principle, 
to  admit   of   any  real   doubt  or   difficulty.     When- 


deoon,  Lect  416,  n.  The  register  contains  the  following  enti}r  of  the 
origina]  application  in  ^his  case.  Peter  Chavany,  Plaintiff,  James  Van 
Sommer,  and  others,  Defendants;  14th  November,  1771.  'Whereas 
Mr.  Solicitor-Generaly  of  counsel  with  the  plaintiff^  this  day  moved  and 
offered  divers  reasons  into  this  Court,  that  an  injunction  may  issue  to 
restrain  the  said  defendants,  James  Van  Sommer,  &>c,  from  dissolving  or 
breaking  up  the  copartnership,  now  carrying  on  between  the  plaintiff 
and  the  said  defendants,  &c.;  or  from  doing  any  act  whatever  tending 
thereto,  and  also  to  restrain  the  said  defendants,  &c.  from  selling,  or  dis- 
posing of,  or  joining  in  the  sale,  conveyance,  or  assignment  of  the  lease- 
hold estate,  and  interest  belonging  to  the  said  copartnership,  or  contract- 
ing for  the  sale  thereof,  or  joining  in  such  contract,  in  the  presence  of 
Mr.  John  Cocks  and  Mr.  Maddock,  of  counsel  with  the  defendants,  who 
prayed,  that  the  said  notice  might  be  saved ;  whereupon,  and  upon  hear- 
ing what  was  alleged  by  the  counsel  on  both  sides,  it  is  ordered,  that  the 
benefit  of  the  notice  of  the  said  motion  be  saved  till  the  last  day  of  this 
term,  tlie  defendants  consenting  not  to  do  any  thing  contrary  to  what  the 
plaintiff  now  prays,  in  the  mean  time,  and  it  is  further  ordered,  that  the 
defendants  do  file  their  affidavits  two  days  before.'  Reg.  Lib.  A.  1771, 
foL  6.  The  benefit  of  the  notice  was  afterwards  saved,  till  the  first  gen- 
eral seal  ensuing  the  term,  (Id.  fol.  7,)  and  on  the  25th  of  November,  the 
defendants  obtained  an  order  for  time  to  answer.  Id.  fol.  147.  The 
register  has  been  searched  to  the  end  of  Trinity  term,  1775,  without  dis- 
covering any  farther  trace  of  this  cause.  In. another  case,  the  Court 
qualified  the  obligation  to  continue  a  partnership,  by  reference  to  the 
design  of  the  contract ;  and  directing  an  inquiry,  whether  the  business 
could  be  carried  on  according  to  the  true  intent  and  meaning  of  the 
articles,  expressed  a  determination  to  dissolve  the  partnership,  if  the 
Master  reported  in  the  negative.  Baring  v.  Dix,  1  Cox,  213 ;  Montaga 
on  Partnership,  v.  i.  p.  90 ;  and  in  Waters  v.  Taylor,  2  Ves.  &  Beam. 
999,  Lord  Eldon  declared  a  partnership  dissolved  by  the  conduct  of  the 
parties,  rendering  it  impossible  to  conduct  the  undertaking  on  the  terms 
stipulated.  See  Denisart,  voce,  Soci^t^,  s.  12,  p.  539."  But  the  right  of 
a  court  to  decree  a  dissolution  of  the  partnership  is  a  very  different 
thing  from  the  right  of  the  partner  himself  to  dissolve  it  sui  sponte. 
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ever  a  stipulation  is  positively  made,  that  the  part- 
pership  shall  eadure  for  a  fixed  period,  or  for  a 
particular  adyenture  or  vojage,  it  would  seem  to  be 
at  once  inequitable  and  injurious  to  permit  any  part<r 
ner,  at  his  mere  pleasure,  to  violate  his  engagement, 
and  thereby  to  jeopard,  if  not  sacrifice,  the  whole 
objects  of  the  partnership;  for  the  success  of  the 
whole  undertaking  may  depend  upon  the  due  accom- 
plishment of  the  adventure  or  voyage,  or  the  entire 
time  be  required  to  put  the  partnership  into  beneficial 
operation.^  It  is  no  answer  to  say,  that  such  a  viola- 
tion of  the  engagement  may  entide  the  injured  part- 
ners to  a  compensation  in  damages;  for,  independ- 
ently of  the  delay  and  uncertainty  attendant  upon  any 
such  mode  of  redress,  it  is  obvious,  that  the  remedy 
may  be,  nay  must  be,  in  many  cases  utterly  inade- 
quate and  unsatisfactory*  If  there  be  any  real  and 
just  ground  for  the  abandonment  of  the  partnership, 
a  Court  of  Equity  is  competent  to  administer  suitable 
redress.  But  that  is  exceedingly  different  from  the  right 
of  the  partner,  sud  spante^  from  mere  caprice,  or  at  his 
own  pleasure,  to  dissolve  the  partnership."  In  short,  the 
opposite  doctrine,  although  periiaps  in  some  measure 
countenanced  by  the  Roman  law,  is  founded  upon  rea- 
sons exceedingly  artificial,  if  not  indefensible.  It  pro- 
ceeds upon  a  ground,  which  cannot  be  maintained  in 
common  sense  or  justice,  that  any  partner  has  a  right 
to  found  his  own  claim  to  immediate  indemnity  and 
safety,  upon  a  known  injury  to  the  rights  and  in- 
terests of  his  copartners,  whatever  may  be  the  nature 
or  extent  thereof.' 


1  1  Story  on  Eq.  Jniisp.  $  668. 

B  See  1  Stoiy  on  Eq.  Jurisp.  §  668. 

3  The  opinion  here  maintained  has  the  apparent  Bupport  of  the  moat 
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^  276.  Nor  does  the  Roman  law,  or  the  foreign  law, 
founded  upon  it,  in  cases  of  a  partnership  for  a  lim- 


respectable  elementary  writers,  and  has  been  either  taken  for  granted* 
or  partially  upheld  by  many  eminent  Judges.  See  Gow  on  Partn.  ch.  5* 
§  1,  p.  218,  219, 225,  226, 9d  edit ;  CoUyer  on  Partn.  B.  1,  ch.  2,  §  2,  p. 
68, 2d  edit;  Watson  on  Partn.  ch.  7,  p.  381,  2d  edit;  1  Montagu  on 
Partn.  P.  3,  ch.  1,  §  1,  p.  90,  [113];  3  Kent  Comm.  Lect  43,  p.  61, 
4th  edit ;  Lord  Eldon  in  Peacock  v.  Peacock,  16  Ves.  56,  and  Crawshay 
V.  Maule,  1  Swanst  R.  495,  took  it  for  granted,  that  one  partner  could 
not,  of  his  own  mere  will,  dissolve  a  partnership  for  a  limited  period. 
Mr.  Justice  Washington  asserted  the  same  doctrine  in  positive  terms,  in 
Peerpoint  v,  Graham,  4  "Wash.  Circ.  R.  234.  On  that  occasion  he  said ; 
'^Now  it  is  perfectly  clear,  that  one  partner  cannot,  by  withdrawing 
himself  from  the  association  before  the  period  stipulated  between  the 
partners  for  its  continuance,  either  dissolve  the  partnership,  or  extricate 
himself  from  the  responsibilities  of  a  partner,  either  in  respect  to  his 
associates,  or  to  third  persons ;  and  if  this  be  so,  it  would  seem,  that  he 
could  not  produce  the  same  consequence  by  any  other  voluntary  act  of 
his  own.  This  is  not  like  those  cases,  where,  by  the  act  of  God,  or  by 
the  operation  of  law,  the  partnership  is  dissolved,  as  by  the  death  or 
bankruptcy  of  a  partner."  The  same  doctrine  seenu  to  have  been  held  in 
the  unreported  case  of  Chavany  v.  Van  Sonimer,  3  Woodes.  Lect  p.  416, 
note;  1  Swanst.  R.  512,  note;  ante,  §  275,  note.  The  case  of  Marquand 
o.  The  New  York  Manuf.  Co.  17  John.  R.  525,  and  the  dictum  of  Mr. 
Justice  Piatt,  in  Skinner  v.  Dayton,  19  John.  R.  538,  are  indeed  to  the 
contrary.  Mr.  Chancellor  Kent  (3  Kent,  Comm.  Lect  43,  p.  54,  55,  4th 
edit;  Id.  p.  61)  has  summed  up  the  reasoning  on  this  side  of  the  ques* 
tion,  without,  however,  expressing  his  own  opinion.  He  says ;  *'  But  if 
the  partners  have  formed  a  partnership  by  articles,  for  a  definite  period, 
in  that  case  it  is  said,  that  it  cannot  be  dissolved  without  mutual  consent 
before  the  period  arrives.  This  is  the  assumed  principle  of  law  by  Lord 
Eldon  in  Peacock  v.  Peacock,  and  in  Crawshay  v.  Maule ;  and  yet,  in 
Marquand  v.  The  N.  York  Manufac.  Company,  it  was  held,  that  the  volun* 
tary  assignment,  by  one  partner,  of  all  his  interest  in  the  concern  dis- 
solved the  partnership,  though  it  was  stipulated  in  the  articles,  that  the 
partnership  was  to  continue,  until  two  of  the  partners  should  demand  a 
dissolution,  and  the  other  partners  wished  the  business  to  be  continued, 
notwithstanding  the  assignment  And  in  Skinner  v.  Dayton,  it  was  held 
by  one  of  the  Judges,  that  there  was  no  such  thing  as  an  indissoluble 
partnership.  It  was  revocable  in  its  own  nature,  and  each  party  might, 
by  giving  due  notice,  dissolve  the  partnership,  as  to  all  future  capacity  of 
the  firm  to  bind  him  by  contract;  and  he  had  the  same  legal  power,  even 
though  the  parties  had  covenanted  with  each  other,  that  the  partnership 
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ited    period    of  time,  properly  coosideced,  justify  or 
allow  one  partner  to  dissolve  it  at  his  mere  pleasure. 


should  continoe  for  such  a  period  of  time.  The  oidj  coneeqaeace  of 
such  a  revocation  of  the  paitnership  power,  in  the  inttffmediate  time, 
would  be,  that  the  partner  would  subject  himself  to  a  claim  of  damages 
for  a  breach  of  the  covenant  Such  a  power  would  seem  to  be  implied 
in  the  capacify  of  a  partner,  to  interfere  and  dissent  from  a  purchase  or 
contract  about  to  be  made  by  his  associates ;  and  the  eommentatOTB  on 
the  Institutes  lay  down  the  principle,  as  drawn  from  fhe  civil  law,  that 
each  partner  has  a  power  to  dissolve  the  connexion  at  any  time,  notwith- 
standing any  convention  to  the  contraty,  and  tiiat  the  power  results 
from  the  nature  of  the  association.  They  hold  eveiy  such  convention 
null,  and  that  it  is  for  the  public*  interest,  that  no  partner  should  be 
obliged  to  continue  in  such  a  partnership  against  his  will,  masmnoh  as 
the  communis  of  goods  in  such  a  case  engenders  discord  and  litigation.** 
He  afterwards  adds ;  ^  In  some  instances,  Chanceiy  will  restrain  a  part- 
ner from  an  unseasonable  dissolution  of  the  connexion,  and  on  the  same 
]ninciple,  that  it  will  interfere  to  stay  waste  and  prevent  an  irreparable 
mischief.  And  such  a  power  was  assamed  by  Lord  Apsley,  in  1771, 
without  any  question  being  made  as  to  the  fitness  of  the  exercise  of  it 
In  the  civil  law,  it  was  held  by  the  civilians  to  be  a  clear  point,  that  an 
action  might  be  instituted  by,  or  on  behalf  of,  the  partnership^  if  a  part- 
ner, in  a  case,  in  wMch  no  provision  was  made  by  the  articles,  should 
undertake  to  dissolve,  the  partnership  at  an  unseasonable  moment ;  and 
they  went  on  the  ground,  that  the  good  of  the  association  ought  to  con- 
trd  the  convenience  of  any  individual  member.  But  such  a  power, 
acting  upon  the  strict  legal  right  of  a  party,  is  extremely  difficult  to 
define,  and  I  should  think  rather  hazardous  and  embarrassing  in  its  ex- 
ercise." Vinnius  has  stated  the  general  reasoning  of  the  Roman  law  on 
this  point  in  the  passage  already  cited,  ante,  270,  note.  But  his  sole 
ground  is,  that  otherwise  the  partnerahip  would  be  perpetual,  which  can 
only  apply  to  a  case,  where  tiiere  is  a  covenant  for  its  perpetual  dura- 
tion ;  and  even  then  it  might  be  dissolved  by  a  court  of  justice,  for  a 
reasonable  cause.  In  the  recent  case  of  Bbbop  «.  Bieckles,  (1  Hoffin. 
Ch.  R.  534),  the  Vice  Chancellor  ( Hoffinan)  of  New  Yoi^  examined  all 
the  authorities ;  and  concluded  by  saying ;  ^  The  law  of  the  Court,  tmn, 
requires  something  more  than  the  mere  will  of  one  party  to  justify  a 
dissolution.  But  it  seems  to  me,  that  but  little  should  be  demanded. 
The  principle  of  the  civil  law  \a  die  most  wise.  Why  should  this  Court 
compel  the  continuance  of  an  union,  when  dissension  has  marred  all 
prospect  of  the  advantages  contemplated  at  its  formation  ?  By  refosing 
to  dissolve  it,  the  power  of  binding  each  other,  and  of  dealing  with  the 
•partnership  property  remains,  when  ail  confidence  and  all  combination  of 
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within  that  period.  On  the  contrary,  as  we  have 
seen,  ^  it  annexes  to  the  exercise  of  the  right  a  posi- 
tive condition,  that  it  shall  be  for  a  just  cause  and 
under  reasonaUe  circumstances.  Pothier  accordingly 
says,  that  in  cases  of  partnership  for  a  fixed  period  of 
time,  there  is  an  implied  understanding,  that  it  shall 
not  be  dissolved  until  the  expiration  of  that  period, 
at  least  unless  some  just  cause  for  the  dissolution 
shall  have  supervened  ;  and,  therefore,  <Mie  partner 
cannot,  without  such  just  cause,  dissolve  the  partner- 
ship, to  the  prejudice  of  the  other  partners.  He 
cites  the  Roman  law  in  support  thereof;  Qui  in  so- 
detatem  in  tempus  cait,  earn  ante  tempos  renundandoj 
socium  a  se^  non  se  a  socio  liberal ; '  and  he  then  proceeds 
to  enumerate  the  particular  cases,  which  shall  consti- 
tute just  causes  of  dissolution.  Moreover,  this  important 
qualification  is  annexed  by  the  Roman  law  to  the  right 
of  renunciation,  that  it  is  limited  to  cases  where  it  is  for 
the  benefit,  not  of  the  particular  partner,  but  of  the  part- 
nership itself,  that  it  should  be  dissolved ;  otherwise  it  is 
deemed  unseasonable.  Hoc  ita  verum  esscj  si  societa- 
tis  intersit  non  dirimi  sodetatem^  semper  enim,  non  id 
quod  privatim  interest  unius  ex  sociis^  servari  soletj  sed 
quod  societate  expedit?    So  that,  in  efiect,  the  whde 


effort  is  at  an  end.  The  object  of  the  contract  is  defeatecL"  In  tratb,  how- 
ever, the  Roman  lav  canies  in  its  own  bosom  a  qualification,  which  shows, 
that  the  dissolution  most  be  for  a  reasonable  cause,  and  under  reasonable 
circumstances;  and  then  it  seems  most  fit  for  the  action  of  a  court  of 
justice,  and  not  for  one  of  the  interested  parties.  Ante,  §  273,  and  note ; 
Pothier,  Pand.  Lib.  17,  th.  3,  B.  64,  65 ;  Pothier,  de  Society,  n.  138, 146, 
149, 150, 151, 152. 

1  Ante,  273,  274 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  64,  65, 68 ;  2  Bell, 
Gomm.  B.  7,  ch.  2,  p.  632,  633,  5th  edit 

3  Pothier,  de  Society  n.  153;  Dig.  Lib.  17,  tit  3, 1.  65,  $  6;   Pothier, 
Pand.  Lib.  17,  tit 2,  n.  64, 65 ;  ante,  §273,  note. 

'  Dig.  Lib.  17»  Ut  2,  1. 65,  $  5;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  65; 
Domat,  B.  1,  tit  8^  f^  5v  ttt  4»& 
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difierence  in  diis  view  between  the  Roman  and  for- 
eign law,  and  the  common  law,  resolves  itself  into 
this,  that  in  the  former  the  partner  may,  by  his  own 
act,  primarily  insist  upon  a  dissolution,  which,  howev- 
er, is  not  valid,  unless  it  be  for  a  just  cause,  and  is 
affirmed  to  be  so  by  a  Court  of  Justice ;  ^  whereas 
the  common  law  does  not  allow  the  dissolution  to  be 
complete  or  effective,  until  a  Court  of  Justice  has 
itself  decreed  the  dissolution  for  a  just  cause.  In 
substance,  therefore,  the  rule  is  the  same  in  both 
laws;  although  it  is  varied  in  its  actual  application. 
The  rule  of  the  common  law  is,  to  say  the  least  of  it, 
quite  as  convenient  as  that  of  the  Roman  and  for- 
eign law,  if,  indeed,  it  be  not  more  appropriate,  and 
just,  and  equitable,  than  that  of  the  latter. 

^  277.  The  question  sometimes  occurs,  whether  a 
partnership,  under  all  the  circumstances  of  the  case, 
is  properly  to  be  treated^  as  a  partnership  at  will, 
or  as  a  partnership  for  a  limited  period.  It  is  by 
no  means  necessary,  that  there  should  be  an  ex- 
press stipulation  either  way;  for  its  intended  dura- 
tion may  often  be  ascertained  by  implications  or  pre- 
sumptions, arising  from  the  acts  and  conduct  of  the 
parties,  and  other  accompanying  curcumstances.  In 
the  absence,  however,  of  all  acts  or  circumstances, 
which  clearly  rebut  and  control  the  inference,  the 
conclusion  of  law  is,  that  the  partnership  is  intended 
to  be  at  the  mere  will  and  pleasure  of  the  parties.  But 
acts  and  circumstances  may  greatly  qualify  or  even 
overturn  this  conclusion.  Thus,  the  question  has  arisen, 
whether  the  purchase  or  lease  of  certain  premises,  for 
carrying  on  the  trade  or  business  of  the  partnership 


1  Pothier,  de  Society,  n.  154. 
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for  a  limited  term  of  jears,  did,  of  itself,  ainc^nt 
to  presumptiTe  proof,  tbat  there  was  an  implied 
agreement  between  the  partners,  that  the  duration  of 
the  partnership  should  be  coextensive  with  the  term 
of  the  purchase  or  lease.  It  .has  been  held,  that  it 
did  not ;  for,  it  was  not  of  itself  decisive  any  way  t 
but  was  readily  reconcilable  with  the  notion,  that  it 
Was  purchased  for  the  mere  accommodation  of  the 
trade  or  business,  while  it  should  endure,  and  then  to 
be  sold  as  part  of  the  partnership  effiects ;  and  so  it  was 
not  intended  in  any  manner  to  indicate  the  period  of 
its  duration.  Upon  any  other  ground  of  reasoning, 
if  the  purchase  was  of  an  estate  in  fee  simple,  it 
might  be  contended,  that  the  partnership  was  to  con* 
tinue  for  ever,  which  would  be  a  wholly  inadmissible 
doctrine.^ 


1  See  ManhaU  «.  ManMl,  eited  9  Bell,  Comm.  B.  7,  chaa  1,  p.  633, 
note  3;  Crawshay  v.  Maole,  1  Swanet  R.  495,  «'W8,  5d].  In  Uiis  last 
case  Lord  ESldon  said;  *'The  general  rules  of  partnership  are  veil 
setded.  Where  no  term  is  expressly  limited  for  its  duration,  and  there 
is  nothing  in  the  contmct  to  fix  it,  the  partnership  may  he  terminated  at 
a  moment's  notice  by  either  party.  By  that  notice  the  partnership  is 
dissolved,  to  this  extent,  that  tiie  Court  will  compel  the  parties  to  act  as 
partners,  in  a  partneiship  existing  only  for  the  purpose  of  winding  up  the 
affhirs.  8o  death  terminates  a  partnership,  and  notice  is  no  more  than 
notice  of  the  fiust,  that  death  has  terminated  it  Without  doubt,  in  the 
absence  of  express,  there  may  be  an  implied  contract,  as  to  the  ^Juration 
of  a  partnefShipb  Bat  I  mast  contradict  all  anthority,  if  I  say,  that 
wherever  there  is  a  partnership,  the  purchase  of  a  leasehold  interest  of 
bnger  or  shorter  duration  is  a  circomstaaee,  firom  which  it  is  to  be  in- 
ferred, that  the  partnership  shall  continue  as  long  as  the  lease.  On 
tbat  argnment,  the  Court  holding,  that  a  lease  for  seven  years  is  proof 
of  partnership  fbr  seven  years,  and  a  lease  of  fourteen  of  a  partnership 
for  fourteen  years,  must  hold,  that  if  the  partners  purchase  a  fee  simple 
there  shall  be  a  partnership  fbrever.  It  has  been  repeatedly  decided, 
that  interesti  in  lands,  purchased  for  the  purpose  of  carrying  on  trade,  are 
so  more  than  stock  in  trade.  I  remember  a  case  in  the  House  of  Lords 
about  three  years  ago,  (the  case  of  the  Canron  Company),  in  which  the 
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^  278.  In  the  next  place,  a  partnership  may  ex* 
pire  by  the  mere  efflux  of  the  time,  which  limits  and 
bounds  its  duration  under  the  terms  of  the  original  con- 
tract, by  which  it  is  created.  This  is  the  natural,  nay, 
the  necessary,  result  of  the  very  design  and  terms  of 
the  contract ;  for  the  same  consent,  which  originated, 
terminates  it ;  and  the  consent  cannot  be  presumed  to 
exist  beyond  the  fixed  period,  since  the  presumption 
would  be  directly  contradictory  to  the  actual  limita- 
tion. Hence,  if  in  fact  continued,  it  must  be  con- 
tinued by  a  new  agreement,  and  not  under  the  old 
one.'  So,  Pothier  lays  down  the  rule.  Lorsque  la 
societe  a  Ste  contractee  pour  un  certain  temps  limite^ 


question  was  mach  discnssed,  whether,  when  paitneis  purchase  freehold 
estate  for  the  purpose  of  trade,  on  dissolntion,  that  estate  most  not  be 
considered  as  personalty,  with  regard  to  the  representatives  of  a  de- 
ceased partner."  Again,  he  added ;  *'  It  has  also  been  insisted,  that  the 
purchase  of  leases  must  be  considered  as  evidence  of  a  contract  for  the 
continuance  of  the  concern.  Unquestionably  partners  may  so  purchase 
leasehold  interest,  as  to  imply  an  agreement  to  continue  the  partnership 
as  long  as  the  leases  endure ;  but  it  is  equally  certain,  that  there  is  no 
general  rule,  that  partners,  purchasing  a  leasehold  interest,  must  be  un- 
derstood to  have  entered  into  a  contract  of  partnership,  commensurate 
with  the  duration  of  the  leases.  For  ordinary  purposes  a  lease  is  no 
more  than  stock  in  trade,  and  as  part  of  the  stock  may  be. sold;  nor 
would  it  be  material,  that  the  estate  purchased  by  a  partnership  was 
freehold,  if  intended  only  as  an  article  of  stock;  though  a  question 
might,  in  that  case,  arise  on  the  death  of  a  partner,  whether  it  would  pass 
as  real  estate,  or  as  stock,  personal  estate  in  enjoyment,  though  freehold 
in  nature  and  quality.  It  is  impossible,  therefore,  in  my  opinion,  to  hold 
that  there  being  many  leases,  some  long,  some  of  short  duration,  and 
others  intermediate,  the  partnership  is  to  subsist  during  the  term  of  the 
leases,  or  of  the  longest  lease."  See  also  2  Bell,  Comm.  B.  7,  ch.  3,  p. 
633,  5th  edit;  Collyer  on  Partn.  B.  1,  cL  2,  §  1,  p.  68,  €9, 2d  edit;  Gow 
on  Partn.  ch.  5,  §  1,  p.  225, 3d  edit 

I  2  Bell,  Comm.  B.  7,  ch.  2,  p.  631,  5th  edit ;  Id.  ch.  3,  p.  649  to  p.  655 ; 
U.  States  Bank  v.  Binney,  5  Mason,  R.  176, 185;  3  Kent,  Comm.  Lect. 
43,  p.  53, 4th  edit 
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eUe  finit  de  phin  droit  par  Pexpiratian  de  ce  temps.^ 
And  he  adds,  that  the  prolongation  of  it  beyond  that 
period  must  be  proved  bj  some  act  in  writing,  cloth- 
ed with  the  proper  formalities,  which  were  required 
hy  law  in  its  original  formation.^ 

^  279.  But  the  question  maj  arise  at  the  com- 
mon law,  when  a  partnership  is  actually  contin- 
ued by  the  parties  after  the  expiration  of  the  orig- 
inal term,  prescribed  for  its  duration,  what  is  to  be 
deemed  the  true  effect  and  interpretation  of  the 
act  ?  Is  it  to  be  treated  as  a  continuation  of  the 
partnership,  upon  all  the  original  terms  thereof,  and 
for  a  like  period?  Or,  is  it  to  be  deemed  a  mere 
continuation  of  the  partnership,  during  the  will  of  the 
parties  P  The  question  does  not,  perhaps,  admit  of 
any  uniform  or  universal  answer.  It  may  be  affected 
by  various  considerations ;  by  the  acts  of  the  parties ; 
by  the  habits  and  changes  of  their  business ;  by  im- 
plications from  their  omission  to  act  upon  certain 
terms  of  the  original  contract,  and  from  apparent  qual- 
ification and  exceptions  and  restrictions  of  others,  in 
their  dealings  and  settlements  with  each  other,  or 
even  with  third  persons.  But,  in  the  absence  of  all 
acts  and  circumstances  whatsoever,  to  control  or  vary 
the  original  terms  of  the  agreement,  the  just  legal 
conclusion  seems  to  be,  that  the  partnership  is  to  be 
treated,  as  a  mere  partnership  during  the  joint  will 
and  pleasure  of  all  the  parties,  and  therefore  dissolu- 
ble at  the  will  of  any  one  of  them ;  but  that  in  all  other 
respects  it  is  to  be  carried  on  upon  the  original  terms 


I  Pothier,  de  Society,  n.  139;  Code  Civil  of  France,  art  1865, 1866; 
Code^f  Louisiana,  1825,  art  2848, 2849. 
9  Ibid. 
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thereof,  as  to  rights,  dutiesi  interests,  liabilities,  and 
shares  of  the  profits  and  losses.^ 


WW  %  I 


1  See  FeaUieratoDliaiiiuli  v.  Fenvick,  17  Ves.  399 ;  U.  S.  Bank  t •  Rih 
ney,  5  Mason,  R.  176,  185 ;  2  Bell,  Comm.  B.  7,  ck  2,  p.  632, 633,  5th 
edit ;  Gow  on  Fartn.  ch.  5,  §  1,  p.  224,  225,  3d  edit ;  Mifflin  «.  Smith, 
17  Sefg.  Sl  Rawle,  165.— Sir  Wm.  Gianl  (Maiter  of  the  Rolk)  in  the 
case  of  Feathentonhatigh  v.  Fenwick,  17  Vea.  299|  907,  diacaased  the 
anbject  somewhat  at  large ;  and  how  far  presumptions  might  arise  from 
ciicamstances,  as  to  the  terms,  on  which  the  partnership  was  to  he 
deemed  oontinned,  he  said;  *The  first  questieik  in  thifl  cause  is, 
whether  the  paitnerahip  was  dissolve4  on  the  22d  of  November,  1804. 
The  plaintiff  contends,  that  the  defendants  had  no  right  to  pat  an  end  to 
the  partnership  at  that  period ;  and  that  is  contended  on  several  grounds ; 
first,  that  as  by  the  articles,  which  formerly  existed,  but  had  expired, 
twelve  months'  notice  was  necessary  to  enable  a  partner  to  withdraw,  the 
same  notice  was  necessary  for  withdrawing  from  the  partnership,  which 
eontinaed  without  articles.  I  do  not  agree  to  that  propoeitioii*  The 
latter  partnership  was  for  an  indefinite  period,  and  ^refore  might  be 
dissolved  at  the  will  of  the  parties ;  subject  to  the  question,  afterwards 
made,  by  what  notice  that  will  must  be  declared.  Another  ground,  on 
which  the  plaintiff  contends  against  the  dissolBtioB  on  the  22d  of  No- 
vemb^,  is,  that  the  lease  of  the  premises  in  London,  used  in  oanying 
on  the  concern,  was  then  unexpired.  That  does  not  oppose  any  obstacle 
to  the  dissolution ;  as  it  is  not  a  necessaiy  consequence,  that  partners^ 
taking  premises  for  the  use  of  thehr  trade  for  a  definite  period,  contract 
a  partnership  fi>r  the  same  period.  If  any  part  of  the  tenoa  is  unexpired 
at  the  end  of  the  partnership,  that  is  partnerehip  property,  and  is  to  be 
distributed  as  such;  but  I  do  not  apprehend,  that  they  are  bound  to 
continue  the  partnership  on  that  account  A  third  ground  is,  that  thera 
were  several  contracts  subsisting  with  their  workmen,  which  had  a  con- 
siderable period  of  time  to  run.  That  argument  goes  considerably  too 
far.  It  would  go  to  this  extent ;  that  a  partnership  could  not  be  dissolved, 
antil  all  their  contiaeti  were  completely  ended  and  wound  up;  and  that 
ean  hardly  be  the  case  at  any  period ;  as  persons  are  entering  into  con- 
tracts from  day  to  day,  which  cannot  -all  exfnre  at  the  same  period.  It 
would  on  that  ground  be  hardly  possible  to  dissolve  any  partnetabip ;  as 
there  must  always  be  contracts  dependii^.  I  do  not  conceive^  therefore, 
that  the  existence  of  engagements  with  third  persons,  either  for  goode 
to  be  worked  up,  or  engagements  with  their  workmen,  which  had  not 
come  to  a  conclusion,  can  form  an  objection  to  the  dissolutioB.  The 
partners  cannot,  it  is  true,  by  a  dissolution,  relieve  themselves  from  the 
performance  of  any  engagements,  which  they  may  have  contracted  with 
third  persons ;  but,  as  among  themselves,  the  existence  of  such  engage- 
ments cannot  prevent  a  dissolution,  either  by  mntoal  consent  or  by 
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^  280.  In  the  next  place,  a  partnership  may  expire 
by  its  own  express  ot  implied  limitaton,  whenever 
the  event  has  occurred,  which  the  pardes  natu- 
rally or  necessarily  contemplated  as  its  just  termi- 
nation.^  This  may  arise  in  two  ways;  (1.)  by  the 
extinction  of  the  thing,  which  constituted  the  sole 
subject-matter  of  the  partnership ;  (2.)  by  the  corn- 
notice.  The  qaestion  then  is,  what  sort  of  notice  ought  to  be  given  fx 
this  purpose.  Until  a  very  recent  period,  it  had  been,  I  believe,  under- 
stood, that  a  reasonable  notice  should  be  given ;  but  upon  the  question, 
what  is  reasonable  notice,  much  difference  of  opinion  may  prevail.  On 
the  one  hand,  it  may  be  extremely  disadvantageous  to  parties  to  say, 
that  a  partnership  shall  be  dissolved  on  a  given  day ;  on  the  other,  it 
must  be  extremely  difficult  for  a  Court  of  Equity,  by  a  general  rule,  to 
ascertain  what  is  reasonable  notice ;  and  the  question  whether  the  par- 
ticular notice  was  reasonable  or  convenient,  would  be  the  subject  of 
discussion  in  almost  every  instance  of  the  dissolution  of  a  partnership. 
Considerations  of  that  sort,  I  believe,  have  led  to  a  different  rule ;  that 
in  the  case  of  a  partnership,  such  as  this,  subsisting  without  articles,  and 
for  an  indefinite  period,  any  partner  may  say,  *  It  is  my  pleasure  on  this 
day  to  dissolve  the  partnership.'  But,  considering  the  principles,  on  which 
the  dissolution  must  take  place,' a  partner  can  very  seldom,  if  ever,  have 
an  interest  to  give  notice  of  dissolution  at  a  period  disadvantageous  to 
the  general  interests  of  the  concern ;  as,  where  the  articles  do  not  pre- 
scribe the  terms,  the  law  ascertains  what  shall  be  the  consequence  of 
dissolution ;  viz.,  that  the  whole  of  the  joint  property  must  be  sold  off, 
and  the  whole  concern  wound  up.  No  partner,  therefore,  can  derive  a 
particular  advantage  by  choosing  an  unseasonable  moment  for  dissolu- 
tion ;  as,  upon  the  principles  established  in  Crawshay  o.  Collins,  and  the 
authorities  there  referred  to,  he  must  suffer  in  proportion  to  the  extent 
of  his  interest  in  the  trade.  I  hold,  therefore,  that  the  dissolution  of  this 
partnership  took  place  on  the  22d  of  November."  In  U.  States  Bank  «• 
Binney,  5  Mason,  R.  176, 185,  the  Court,  said ;  '*  Those  articles  (of  part- 
nership) expired  by  their  own  limitation  in  two  years,  and  had  force  no 
longer,  unless  the  parties  elected  to  continue  the  partnership  on  the 
same  terms.  That  is  matter  of  evidence  upon  the  whole  facts.  The 
natural  presumption  is,  that,  as  the  partnership  was  continued  in  fact,  it 
was  construed  upon  the  same  terms  as  before,  unless  that  presumption  is 
rebutted  by  the  other  circumstances  in  the  case.  There  is  no  written 
agreement  respecting  the  extension  of  the  partnership,  and  therefore  it 
is  open  for  inquiry  upon  all  the  evidence." 

1  3  Kent,  Comm.  Lect  43.  p.  52,  53,  4th  edit 
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[detion  07  accompiyiaieiit  of  the  entire  business,  for 
which  the  partnership  was  formed.^  An  example  of 
the  first  kind  way  easilj  be  suggested  by  a  case, 
wheie  two  persons  (not  being  otherwise  partners) 
should  jointly  buy  a  ship,  to  be  employed  by  them 
for  their  joint  and  mutual  profit  as  psurtners ;  and  the 
ship  should  afterwards  be  totally  lost  or  destroyed^ 
That  would  constitute  a  complete  termination  of  the 
partnership,  not  merely  by  operation  of  law,  (although 
that  ground  might  be  fairly  maintainaUe,)  but  as  an 
exact  exposition  of  the  actual  intendment  and  under- 
standing of  the  parties.^    An  example  of  the  second 

>  3  Kent,  Comm.  Lect  43,  p.  S3, 4th  edit. ;  Griswold  v.  Waddington, 
16  John.  R.  491. — On  this  occasion  Mr.  Chancellor  Kent,  in  his  most 
masterly  judgment,  used  upon  this  point  the  following  language.  *^Po- 
thier,  in  his  treatise  on  partnership,  says,  that  every  partnership  is  dissolved 
hy  the  extinction  of  the  husiness,  fbr  which  it  was  formed  This  he  Dlos- 
trates,  in  his  usual  manner,  hy  a  number  of  easy  and  fkmiliar  examples* 
Thus,  if  a  partnership  be  formed  between  two  or  more  persons,  fbr  bring- 
ing together,  and  selling  on  joint  account,  the  produce  of  their  fkrms,  or 
of  their  live  stock,  and  the  produce  of  the  stock  of  one  of  them  should 
happen  to  fail,  or  be  destroyed,  the  partnership  ceases  of  course ;  fbr  there 
can  be  no  longer  any  partnership,  when  one  has  nothing  to  contribute* 
So,  if  two  persons  form  a  partnership  in  a  particular  business,  and  the  one 
engages  to  furnish  capitd,  or,  the  raw  materials,  and  the  other  hils  skill 
and  labor,  and  the  latter  becomes  disabled  by  the  palsy,  the  partnership  ia 
extinguished,  because  the  object  of  the  partnership  cannot  be  fulfilled. 
So,  again,  if  two  or  more  persons  form  a  partnership  to  buy  and  sell  goods 
at  a  particular  place,  the  partnership  is  dissolved,  whenever  the  business  is 
terminated.  ( I  othier,  Trait  du  Cont  de  Soc.  No.  140 -143).  Extincto 
subjecto,  tollitur  adjunctum,  is  the  observation  of  Huberus,  when  speak- 
ing on  this  very  point*    Duvergier,  Droit  Civil  Fran^.  Tom.  5,  }  418  to 

428. 

s  See  Pothier,  de  Society,  n.  140,  141.  —  The  Civil  Code  of  France 
(art  1867)  declares ;  "  Where  one  of  the  partners  has  promised  to  put  in 
common  the  ownership  of  a  thing,  the  loss  of  it,  happened  before  the 
bringing  in  can  be  effected,  operates  a  dissolution  of  the  partnership  in  re- 
lation to  all  the  partners.  Partnership  is  in  like  manner  dissolved  in  all 
cases  by  the  loss  of  the  thing,  where  the  enjoyment  alone  has  been  put  in 
common,  and  the  ownership  remains  in  the  hands  of  the  partner.    But  the 
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kind  is  readily  found  in  the  common  case  of  a  joint 
enterprise,  voyage,  adyenture,  gt  other  commercial 
speculation,  for  the  joint  account  and  mutual  profit 
of  the  parties  concerned  therein.  Thus,  fix  example, 
if  two  persons  (not  being  otherwise  partners)  should 
hire  a  ship  for  a  particular  voyage,  upon  their  joint 
account  and  for  their  mutual  profit,  and  the  voyage 
should  be  undertaken  and  completed,  and  the  busi- 
ness thereof  closed ;  the  partnership  so  formed  would 
be  dissolved  by  the  mere  lapse  of  time,  and  the  oc- 
currence of  the  event,  by  which  it  was  originally 
intended  by  the  parties,  that  it  should  terminate,^ 
The  same  doctrine  would  apply  to  the  case  of  a  joint 
shipment  of  goods,  upon  the  joint  account  and  for 
the  mutual  profit  of  the  shippers  on  a  foreign  voy- 
age ;  or  a  joint  purchase  of  goods,  to  be  sold  for  the 
joint  benefit  and  profit  of  the  purchasers  thereof;  or 
a  joint  undertaking  by  mechanics,  to  perform  work 
and  labor,  and  find  materials,  to  erect  a  dwelling- 
house  for  a  third  person,  upon  their  joint  account 
and  for  their  mutual  profit.  For,  in  all  such  cases,  the 
completion  of  the  voyage,  or  adventure,  or  under- 
taking, or  commercial  speculation,  naturally  termi- 
nates the  partnership  contemplated  by  the  parties.^ 
^281.  The  same  doctrine   was  formally  promul* 


partnership  is  not  brokenup  by  the  loss  of  a  thing,  the  ownership  of  which 
has  already  been  brought  into  the  partnership." 

1  Ante,  §  27,  ao,  55, 267;  Post  v.  Kimberley,  9  John.  R.  470 ;  Gow  on 
Partn.  cL  5,  §  1,  p.  218,  3d  edit ;  Watson  on  Partn.  ch.  7,  p.  379,  2d  edit  • 
Voet  ad  Pand.  Lib.  17,  tit  2,  §  26,  Tom.  1,  p.  761 ;  Duvergier,  Droit  Civ. 
Fraii^.  Tom.  5,  tit  9,  §  411  to  420. 

9  Ante,  §  27, 30, 55, 267;  Cumpston  v.  McNair,  1  Wend.  R.  457 ;  Po- 
thier,  de  Society,  n.  143 ;  Colly er  on  Partn.  B.  1,  ch.  1,  §  1,  p.  32, 2d  edit ; 
Watson  on  Partn.  ch.  7,  p.  379, 2d  edit ;  Voct,  ad  Pand.  Lib.  17,  tit  2,  § 
26^  Tom.  1,  p.  761 ;  Duvergier,  Droit  Civil  Fran^.  Tom.  5,  §  431. 
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gated  in  the  Roman  law ;  and  has  been  incorporated 
into  the  jurisprudence  of  all  modern  commercial 
nations,  as  indeed  it  might  naturally  be  presumed  to 
be,  since  it  is  founded  in  common  sense,  and  a  just 
interpretation  of  the  intention  of  the  parties.  Thus, 
in  the  Roman  law  it  is  said,  (as  we  have  already  seen,)^ 
Solmtur  socieias  expersonis,  ex  rebus^  ex  voluntatej  ex  ac^ 
tiane.  Ideoque  sive  hamnesj  sive  res,  sive  actio  inierieritj 
distrahi  videtur  societas.^  Res  vera  intereunt,  cum  aut 
nulke  relirujuanlur,  aut  canditianem  mutaverint;  neque 
enim  ejus  rei,  qutBJam  nulla  sit,  quisquam  socius  est; 
neque  ejus,  qute  consecrata  publicatave  sit.^  And  again ; 
Item ;  si  alicujus  ret  contracta  societas  sit,  et  finis 
negotio  impositus  est,  finitur  societas^  Pothier,  Yin- 
nius,  and  other  learned  jurists,  have  done  litde  more 
than  to  state  the  same  doctrine,  with  a  few  appro- 
priate illustrations.^ 

^  282.  In  the  next  place,  as  to  the  cases  of  disso- 
lution by  the  decree  of  a  Court  of  Equity.'    It  is  ob- 


1  Ante,  §  266. 

3  Pothier,  P&nd.  Lib.  17,  tit  2,  n.  54;  Dig.  lib.  17,  tit  2,  L  63,  §  10; 
Domat,  B.  1,  tit  8,  §  5,  art  II. 

3  Dig.  Lib.  17,  tit  2, 1. 63,  §  10 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  62. 

4  Inst  Lib.  3,  tit  26,  §  6;  Dig.  Lib.  17, tit  2, 1.  05, §  10;  Potiiier, Pand. 
Lib.  17,  tit  2,  n.  63  ;  Domat,  B.  1,  tit  8,  §  5,  art.  11. 

5  PoUiier,  de  Society,  n.  140,  141, 142,  148;  Vinnius,  ad  Inst  Lib.  3, 
tit  26,  §  6,  Comm. ;  Johnston's  Civil  Law  of  Spain,  B.  2,  tit  15,  p.  232; 
Van  Leeu wen's  Comm.  B.  4,  ch.  23,  §  IJ,  p.  415 ;  Moreau  &  Carlt  Par* 
tidas,  5,  tit  10, 1. 10,  Vol.  2,  p.  773 ;  Code  Civil  of  France,  art  1865;  Code 
of  Louisiana,  (1825)  art  2847;  Oris  wold  v.  Waddington,  16  John.  R.  491, 
492,  Per  Mr.  Chancellor  Kent — Vinnius  puts  the  doctrine  in  brief  but 
very  clear  terms.  "  Si  societas  certe  alicujus  negotiationis  causll  inita 
sit,  puta  vini  aut  frumenti  ad  certam  quantitatem  emendi  vendendique, 
sine  negotio  imposito,  id  est,  empto  distractoque  vino  aut  frumento,  so- 
cietas extinguitur.  Sed  in  eo  nihil  proprium  videtur  societatis ;  utpote 
cui  ea  lex  ab  initio  dicta  sit  Idem  est,  si  ad  certum  tempus  contracta 
sit  societas ;  nam,  exacto  tempore,  ea  expirat" 

6  3  Kent,  Comm.  Lect  43,  p.  60,  4Ui  edit 
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viouB,  from  what  has  been  already  stated,  that  al^ 
though  a  partaeiship  may,  by  the  original  agreement, 
be  formed  for  a  stipulated  period,  and  cm  that  ac* 
count  may  not  be  dissoluble  at  the  mere  will  of  either 
of  the  partners,  without  the  ooncurrence  of  all  the 
others ;  ^  yet,  that  various  cases  may  occur,  in  which 
it  may  become  the  duty  of  a  judicial  tribunal,  either 
to  declare  the  original  partnership  null  and  void  ab 
initioy  or  to  annul  it  in  respect  to  all  future  opera*- 
tions;  otherwise  the  grossest  injustice  and  most  mis<* 
chievous  consequences  might  occur  to  some  of  the 
partners,  without  any  fault  or  impropriety  on  their 
own  part.  Indeed,  the  remedial  authority  of  a 
judicial  tribunal,  in  order  to  be  adequate  and  com^ 
plete,  ought  not  to  stop  here ;  for  many  cases  of  un« 
foreseen  accident,  or  unsuspected  mischief  may  oc- 
cur,  which  may  make  the  farther  prosecution  of  the 
business  of  the  partnership  injurious,  or  improper, 
without  the  fault  of  any  partner,  and,  indeed,  where 
all  of  them  are  equally  innocent.  The  Praetor's  Fo- 
rum at  Home  seems  ordinarily  to  have  exercised,  or 
at  least  to  have  superintended  the  exercise  of  this 
authority,  by  controlling  or  confirming  the  acts  of  the 
partners,  as  to  the  right  of  dissolution,  as  the  partic- 
ular case  required  its  interposition ;  and  thus  to  have 
administered  the  appropriate  relief.  The  Roman 
law  (and  the  modern  continental  law  has  in  a  great 
measure  followed  it)  authorized,  as  we  have  seen, 
any  partner  to  renounce  such  a  partnership  for  any 
just  and  reasonable  cause.  But  then  the  sufficiency  of 
that  cause  was  ultimately  a  matter  for  the  decision 
of  the  proper  judicial  tribunal ;  and  until  that  decision 

Ante,  §  27S»  27a 
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was  had,  his  act  could  be  deemed  nothing  more  than 
a  preliminary  step,  or  conditional  assertion  of  the 
right  of  dissolution.^ 

^  283.  The  Roman  law  also  treated  it  as  a  clear 
case  of  dissolution,  where  action  was  brought  bj  one 
partner  against  the  others,  for  an  account  of  the  part** 
nership  business,  and  a  judgment  passed  accordingly. 
(Societas)  actiane  disircMtufj  cum  aut  siipulatione 
autjudicio  mutata  sit  causa  sodetalis.  Proculus  enim 
aitj  hoc  ipsOj  qtwd  judicium  idea  dictaium  est,  ut 
societas  disirahilur,  renundatam  societatem,  site  to- 
torum  bonorumj  sive  unius  ret  societas  coUa  sit? 

\  284.  In  England  and  America  no  jurisdiction 
whatever  exists,  to  decree  a  dissolution  of  a  partner- 
ship for  any  cause  whatsoever,  in  the  Courts  of  Com- 
mon Law.  It  is  confided  exclusively  to  Courts  of 
Equity ;  and,  indeed,  as  in  many  cases  it  must  be  a 
matter  resting  in  the  sound  discretion  of  the  Court, 
it  seems  most  fit  and  proper  to  appropriate  the  juris- 
diction to  those  tribunals,  which  constantly  exercise  a 
very  large  discretion  in  matters  ^  (Bquo  et  bono? 
This  was  precisely  the  case  in  suits  in  the  Pretor's 
Forum ;  and  for  the  most  part  it  now  also  belongs  to 
the  higher  tribunals  of  the  different  nations  of  conti- 
nental Europe,  where  the  strict  distinction  between 
law  and  equity,  so  well  recognised  in  our  municipal 
jurisprudence,  is  either  unknown,  or  is  repudiated. 
The  principal  distinctions,  as  to  the  exercise  of  this 
jurisdiction,  between  our  Courts  of  Equity  and  the 


1  Ante,§  273,  274,  276;  Pothier,  de  Society  n.  154;  Civil  Code  of 
France,  art  1871 ;  Pothier,  Pand.Lib.  17,  tit  2,  n.  70. 

s  Dig.  Lib.  17,  tit  2,  §  65;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  70. 

3  1  Stoiy  on  £q.  Jurisp.  §  673;  3  Kent,  Comm.  Lect  43,  p.  60, 4th 
edit 
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tribunals  of  continental  Europe,  seem  to  be  these 
In  the  first  place,  in  the  latter  tribunals,  it  is  competent 
for  one  partner,  in  any  case  and  at  any  time,  to  re- 
nounce the  partnerAip  stA  modOj  although  not  abso- 
lutely for  any  reasonable  cause,  which  afterwards 
shall  be  sanctioned  and  approved  by  the  proper  tri- 
bunal; whereas,  in  our  law,  (as  has  been  already 
suggested,)  ^  a  previous  decree  of  the  Court  is  neces- 
sary, however  reasonable  the  cause  may  be.^  In  the 
next  place,  in  the  Roman  law  and  in  the  modem 
foreign  law,  certain  causes  are  deemed  ipso  facto  to 
amount  to  an  actual  dissolution ;  whereas,  in  our 
law,  they  furnish  proper  grounds  only  for  a  decree  of 
dissolution.  This  will  become  more  apparent  in  the 
subsequent  pages. 

^  286.  The  jurisdiction  exercised  by  our  Courts  of 
Equity  to  decree  a  dissolution  of  the  partnership, 
during  the  term,  for  which  it  was  originally  entered 
into,  is  of  a  most  extensive  and  beneficial  nature, 
and  has  the  strongest  tendency  to  prevent  irremedia- 
ble injuries,  and  often  utter  ruin  to  some  of  the  part- 
ners. It  may  be  exercised,  as  has  been  already  sug- 
gested, in  the  first  place,  to  declare  partnerships 
utterly  void  ab  initio;  and,  in  the  next  place,  to  de- 
cree a  dissolution  from  the  time  of  the  decree.^  The 
fo]:mer  remedial  justice  is  usually  applied  to  cases, 
where  there  was  fraud,  imposition,  misrepresentation, 
or  oppression  in  the  original  agreement  for  the  part- 
nership.^    The    latter    may  arise    in    very  different 


1  Ante,  $973, 274,276. 

9  Gow  on  Partn.  ch.  5,  §  1,  p.  221, 3d  edit 

3  Ante,  §282. 

4  Ante,  $  6;  1  Story,  £q.  Jurisp.  §  222,  240 ;  Collyer  on  Partn.  B.  2, 
ch.  3,  §  7,  p.  244, 2d  edit ;  Gow  on  Partn.  ch.  3,  §  1,  p.  107,  3d  edit   See 
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classes  of  cases,  and  be  afiected  by'veij   diflferent 
considerations* 

^  286.  Let  usy  then,  proceed  to  the  examioation, 
in  their  order,  of  the  various  causes,  for  which  a 
Court  of  Equity  will,  or  at  least  may,  decree  a  disso- 
lution of  a  partnership,  which  was  unolgectionable  in 
its  ori^n.  They  may  be  distributed  tinder  two  gen* 
eral  heads;  (1.)  Causes  arising  siibsequendy  to  the 
formation  of  the  contract,  founded  upon  the  alleged 
misconduct,  or  fraud,  or  violation  of  duty  of  one 
partner ;  (2.)  Causes  arising  subsequendy  to  the  fw* 
mation  of  the  contract,  where  no  blame,  laches,  or 
impropriety  of  conduct,  necessarily  attaches  to  any 
of  the  partners. 

^  287.  Under  the  first  head,  that  of  the  miscon- 
duct, fraud,  or  violation  of  duty  by  a  partner,  it  is 
proper  to  observe,  that  it  is  not  for  every  trivial  de- 
parture from  duty,  or  violation  of  the  articles  of  part- 
nership, or  for  every  trifling  fault  or  misconduct,  that 
Courts  of  Equity  will  interfere  and  decree  a  dissolution. 
Thus,  for  example,  Courts  of  Equity  will  not  interfere 
in  cases  of  mere  defects  of  temper,  casual  disputes, 
differences  of  opinion,  and  other  minor  grievan- 
ces, which  may  be  somewhat  inconvenient  and  an- 
noying, but  do  not  essentially  obstruct  or  destroy  the 
ordinary  rights,  interests,  and  operati(Ma»  c£  the  part- 
nership.' 


Lord  Eldon's  remarkfl  in  Tatteisall  v.  Groote,  2  Bos.  &  Poll.  131,  135; 
Colt  V.  Wollaston,  2  P.  Will.  154 ;  Greea  t.  Barrett,  1  Sim.  R.  45. 

1  Collyer  on  Partn.  B.  2,  ch.2,  §  1,  p.  131,  2d  edit ;  Id.  B.  2,  ch.  3,  §  3, 
p.  193, 196 ;  Goodman  v.  Whitcomb,  1  Jac.  &  Walk.  569,  572 ;  Wny  o. 
Hutchinson,  2  Mylne  &  Keen,  255 ;  1  Story  on  £q.  Jorisp.  §  673;  Gow 
on  Partn.  ch.  3,  0»  P- 114)  3d  edit — In  Goodman  v.  Whitcomb.  (1  Jac. 
&,  Walk.  E.  569}  572,  573),  Lord  Eldon  said ;  ^It  may  be  a  qaeation 
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^  288.  On  the  other  hand,  if  a  case  of  gross  miscon- 
duct, or  abuse  of  authority,  or  gross  want  of  good  faith 
or  diligence,  such  as  is  and  must  continue  to  be  pro- 
ductive of  serious  and  permanent  injury  to  the  success 
and  prosperity  of  the  business  of  the  partnership,  or 
such  as  renders  it  impracticable  to  be  carried  on,  or  as 
is  positively  ruinous  to  its  interests,  Courts  of  Equity 
will    promptly  interfere,  and    decree    a    dissolution.^ 


whether  the  Court  will  not  restrain  a  partner,  if  he  has  acted  improperly, 
from  doing  certain  acts  in  future.  But  if  what  he  has  done  does  not  give 
the  other  party  a  right  to  have  a  dissolution  of  the  partnership,  what 
right  has  the  Court  to  appoint  a  receiver,  and  make  itself  the  manager 
of  every  trade  in  the  kingdom  ?  Where  partners  differ,  as  they  some- 
times do,  when  they  enter  into  another  kind  of  partnership,  they  should 
recollect,  that  they  enter  into  it  for  better  and  worse,  and  tiiis  Court  has 
no  jurisdiction  to  make  a  separation  between  them,  because  one  is  more 
sullen,  or  less  good-tempered,  than  the  other.  Another  Court,  in  the  part- 
nership, to  which  I  have  alluded,  cannot,  nor  can  this  Court,  in  this  kind  of 
partnership,  interfere,  unless  there  is  a  cause  of  separation,  which  in  the 
one  case  must  amount  to  downright  cruelty,  and  in  the  other,  must  be  con- 
duct amounting  to  an  entire  exclusion  of  the  partner,  from  his  interest  in 
the  partnership.  Whether  a  dissolution  may  ultimately  be  decreed,  I 
will  not  say ;  but  trifling  circumstances  of  conduct  are  not  sufficient  to 
authorize  the  Court  to  award  a  dissolution.  It  is  said,  that  the  plaintiff 
has  made  larger  advances  of  capital  than  he  was  bound  to  do,  and  has 
received  none  of  the  profits.  But  that  is  no  ground  for  a  dissolution.  It 
is  then  stated,  that  the  defendant  has  exchanged  carpets  for  household 
furniture.  That  may  perhaps  be  an  improper  act ;  but  still  there  may  be 
a  thousand  reasons,  why  the  Court  should  not  do  more  than  restrain  him 
in  future  from  so  doing,  and  more  particularly,  when  he  states  in  his  an- 
swer, that  he  did  it,  because  he  thought  it  the  best  thing  that  could  be 
done." 

1  1  Story  on  £q.  Jurisp.  §  673;  CoUyer  on  Partn.  B.  3,  ch.  3,  §  3,  p. 
195, 196, 2d  edit ;  Goodman  v.  Whitcomb,  IJac  &  Walk.  569,  573, 573 ; 
Chapman  v.  Beach,  1  Jac.  &  Walk.  574,  note ;  Waters  v.  Taylor,  2  Ves. 
&  Beam.  299 ;  Loscombe  v.  Russell,  4  Sim.  R.  8 ;  3  Eent»  Comm.  Lect 
43,  p.  60,  61, 4th  edit;  GraU  o.  Bayard,  11  Serg.  &  Rawle,  R.  41,  48, 
Per  Ch.  Just  Tilghman;  1  Montagu  on  Partn.  Pt  3,  ch.  l,.p.  112;  Ldar- 
det  V.  Adams,  cited  in  Waters  v.  Taylor,  2  Ves.  &  Beam,  R.  300, 304^ 
and  in  1  Montagu  on  Partn.  Pt  3,  ch.  1,  p.  99,  and  in  Gow  on  Partn.  ch.  5^ 
§  1,  p.  227,  dd  edit ;  Gow  on  Partn.  ch.  3,§  l,p.lll  to  p.  115, 3d  ed.  Sea 
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Habitual  intoxication,  gross  extravagance,  and  gross 
negligence,  and  rash  and  reckless  qieculation,  in  the 
conduct  of  the  business  €i  the  partnership,  would 
probaUy  lead  the  Court  to  a  like  result^  To  justify 
such  an  extraordinary  interposition,  however,  the  Court 
always  expects  a  strong  and  dear  case  to  be  made  out 
of  positive  or  meditated  abuse.  It  is  not  sufficient  to 
show,  that  there  is  a  temptation  to  such  misconduct, 
abuse  or  ill  faith;  but  there  must  be  an  unequivocal 
demonstration  by  overt  acts,  or  gross  departures  from 
duty,  that  the  danger  is  imminent,  or  the  injury  al- 
ready accomplished.^  For  minor  misconduct  and 
grievances,  if  they  require  any  redress,  the  Court 
ordinarily  will  go  no  farther,  than  to  act  upon  the 
feulty  party  by  way  of  injuncticm.^ 


also  Litdewood  v,  Caldwell,  11  Price,  R.  97, 99 ;  Watson  on  Partn.  ch.  7, 
p.  381, 382,  dd  edit    Smith  v.  Jeyea,  4  Beavan,  R.  503. 
1  Ibid^  2  Bell,  Comm.  &  7,  ch.2,  p.  634, 635,  5th  edit 
9  Ibid. ;  Glaaaington  «.  Thwaites,  1  Sim.  &>  Sto.  124 ;  Smith  v.  JeyeB,4 
Beavan,  R.  503. 

3  Ante,$224to§238,§387;  Manhall  9.CohBaB,2  Jac.&.Wa]k.206; 
Goodman  v.  Whitoomb,  1  Jac.  &  Walk.  566, 572, 573 ;  Qiariton  v.PoQlter^ 
19  Yea.  148,  note  (c);  Gow  on  Partn.  ch.  3,  §  I,  p.  Ill  to  p.  115, 3d  edit 
—  Mr.  Collyer  has  amnmed  up  the  whole  doctrine  on  this  anbject  in  the  fid- 
lowing  terms.  **  Lord  Thurlow  once  said,  that  aa  to  misbehavior  in  one  of 
the  partners,  he  did  not  see,  what  line  coald  posiibly  be  drawn,  and  what 
degree  of  misconduct  was  to  be  held  a  sufficient  groond  for  dissolving 
the  partnership.  (Liardet  v.  Adams,  1  Mont  Parln.  112.)  And  certain- 
ly, a  Coort  of  Eqni^  will  not  dissolve  a  partnerahip  on  sli^t  grounds ; 
as,  for  instance,  because  one  partner  may  have  conducted  himself  to- 
wards the  odierin  an  overhearing  and  insulting  manner.  *The  Court,' 
to  use  Lord  Eldon's  expresaions  before  adverted  to,  'having  no  jurisdic- 
tion to  make  a  separation  between  them,  because  one  is  more  sullen  or 
less  good-tempered  than  the  other.'  (Goodman  v.  Whitcomb,  1  Jac  & 
W.  592.  See  Wray  v.  Hutchinson,  2  Myl.  iL  Keen,  235.)  So,  again, 
want  of  prudence  or  ability  on  the  part  of  the  person  seeking  relief,  is  no 
just  groond  for  a  dissolution ;  as,  where  he  has  made  larger  advances  of 
capital  than  he  is  bound  to  do,  and  has  received  none  of  the  profits. 
(Goodman  «.  Whitcomb,  supra.)  However,  it  may  with  safety  be  laid 
down,  that  not  only  wflful  acts  of  fraud  and  bad  fidth,  but  gross  inatancwi 
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^  289.  The  like  doctrine  is  promulgated  in  the 
Roman  law;  which  permits  any  partner,  at  his  elec- 
tion, to  renounce  the  partnership,  whenever  the  ob- 
jects of  the  partnership  are  no  longer  attainable,  or 
the  misconduct  of  the  other  partner  is  so  seriously 
injurious,  or  mischievous  to  the  partnership,  that  it 
ought  not  to  be  tolerated.  Et  ante  tempos  renunci" 
etuTj  potest  rationem  habere  renunciaiio.  Nee  tene- 
bkur  pro  socio,  qui  ideo  renuniiavit,  quia  conditio 
quadam,  qud  sodetas  erat  ccnta,  ei  non  prtEstaiur,  atU 


of  carelessness  and  waste  in  the  administration  of  the  partnership,  as  well 
as  exclusion  of  the  other  partners  from  their  just  share  of  the  manage- 
ment, so  as  to  prevent  the  business  from  being  conducted  on  the  stip* 
ulated  terms,  are  sufficient  grounds  for  the  dissolution  of  the  contract  by 
a  Court  of  Equity.  (See  Marshall  v.  Colman,  2  Jac.  &  W.  200 ;  Good- 
man V.  Whiteorab,  1  Jac.  &  W.  592 ;  Chapman  v.  Beach,  Id.  594 ;  Nor- 
way 9.  Rowe,  19  Yes.  148 ;  Waters  v.  Taylor,  2  Yes.  &  B.  304.)  So 
also,  it  seems  clear,  that  a  habit  on  the  part  of  one  partner  of  receiving 
moneys,  and  not  entering  the  receipts  in  the  books,  or  not  leaving  the 
books  open  to  the  inspection  of  the  other  partners,  whether  such  conduct 
arises  from  a  fraudulent  intent  or  not,  is  good  ground  for  a  dissolution, 
(Goodman  v.  Whitcomb,  1  Jac.  &  W.  519^)  So,  if  a  partner  in  a  banking 
house  allows  a  customer  to  overdraw,  and  by  way  of  security,  takes  bonds 
from  the  customer,  executed  to  himself  separately  and  not  to  the  firm,  this 
is  such  misconduct  as  will  warrant  a  Court  of  Equity  in  decreeing  a  dis- 
solution. (Master  v.  Kirton,  3  Yes.  74 ;  R.  L.  1796,  B.  428.)  And  al- 
though this  relief  will  not  be  administered  for  mere  defects  of  temper  in 
some  of  the  parties,  yet  violent  and  lasting  dissension  seems  to  be  a  ground, 
Upon  which  a  Court  of  Equity  will  decree  a  dissolution;  as  where  the 
parties  refuse  to  meet  each  other  upon  matters  of  business,  a  state  of 
things,  which  precludes  the  possibility  of  the  partnership  aflfairs  being  con- 
ducted with  advantage.  (De  Berenger  v.  Hammell,  7  Jarm.  Conv.  p.  26.) 
And  it  has  been  laid  down,  that  though  the  Court  stands  neuter  with  res- 
pect to  occasional  breaches  of  agreements  between  partners,  which  are  not 
so  grievous  as  to  make  it  impossible  for  the  partnership  to  continue ;  yet 
when  it  finds,  that  the  acts  complained  of  are  of  such  a  character,  that 
relief  cannot  be  given  to  the  parties,  except  by  a  dissolution,  the  Court 
will  decree  a  dissolution,  though  it  is  not  specifically  asked.  (Per  Sir  L. 
Shadwell,  4  Sim.  11.)"  See  also  the  language  of  Mr.  Chancellor  Kenton 
the  same  subject,  3  Kent,  Comm.  Lect  43,  p.  60, 61, 4th  edit ;  Gow  on  Partn. 
ch.  5,  §1,  p.  227, 3d  edit 
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quid  J  si  ita  injuriosus  mU  damnosua  sodas  sit^  ut  non 
expediat  eumpcUt^     Such  also  is  the  French  law.^ 

^  290.  Let  us  now  proceed  to  the  other  head,  em- 
bracing the  decree  of  a  dissolution  of  the  partnership 
for  causes  independent  of  any  blame,  laches,  or  im- 
propriety of  conduct,  necessarily  attached  to  any  of 
the  partners.  And  here,  in  the  first  place,  it  will  be 
a  sufficient  ground  to  decree  a  dissolution,  that  there 
exists  an  impracticability  in  carrying  on  the  under- 
taking, for  which  the  partnership  was  formed.^  This 
may  take  place,  either  from  the  inability  of  one  or  all 
of  the  partners  from  carrying  into  effect  the  terms  of 
the  original  contract;  or  from  the  undertaking  itself 
being  in  its  character  visionary,  or  its  operations  ab- 
solutely impracticable.  The  case  of  an  Opera  House, 
where  the  conduct  of  the  parties  rendered  it  impossi- 
ble to  carry  it  on  upon  the  terms  originally  stipulated, 
may  serve  to  illustrate  the  former  part  of  the  posi- 
tion.^   The  latter  part  of  the  position  may  be  readily 


1  Dig.  Lib.  17,  tit  3, 1. 14;  Pothier,  Pand.  Lib.  17,  tit «,  n.  68. 

s  See  Duveigier,  Droit  Civil  Fran9.  Tom.  5,  §  447  to  §  452. 

3  CoUyer  on  Partn.  B.  2,  ch.  3,  §  3,  p.  199, 200, 2d  edit. ;  Gow  on  Partn. 
ch.  5,  §  1  p.  226, 227, 3d  edit 

^  Waters  v.  Taylor,  2  Ves.  &  Beam.  299;  Grisirold  v.  Waddington^ 
16  Johns.  R.  438,  491 ;  Duvergier,  Droit  Civil  Fran^.  Tom.  5,  §  420  to 
§428 ;  Id.  §  446  to  §  449. -- In  Waters  v.  Taylor,  Lord  Eldon  said;  «  The 
real  question  here  is  quite  different  from  Adams  v.  Liardet ;  which  I  take 
to  be  that,  in  which  Lord  Thuriow's  opinion  was  expressed.  This  ques- 
tion is,  whether,  from  the  acts  of  Taylor  himself,  it  is  not  manifest,  that 
this  partnership  cannot  be  canied  on  upon  the  terms,  for  which  the  par- 
ties engaged;  whether  a  single  act  has  been  done  by  him  of  late, 
that  is  not  evidence  on  his  part,  that  he  can  no  longer  himself  be  bound 
by  his  contract,  so  as  to  observe  the  terms  of  it ;  when  he  excludes  him- 
self from  the  concern  and  the  partnership,  as  far  as  it  is  to  be  conducted 
upon  the  terms,  on  which  it  was  formed,  and  says,  he  will  cany  it  on 
npon  other  terms.  Talking  that  to  be  his  conduct,  this  comes  to  the 
common  case  of  one  partner  excluding  the  other  from  the  concern ;  as. 
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illustrated  in  the  not  infrequent  case,  where  the  part- 
nership is  to  work  a  mine,  which  turns  out  to  be 
wholly  unproductive,  and  ruinous  in  its  expenses ;  or 
for  the  introduction  of  a  supposed  newly  invented  ma- 
chinery or  manufacture,  which  proves  to  be  a  mere 
delusion,  or  incapaUe  of  being  put  into  successful 
operation ;  or  for  any  other  scheme  of  trade  or  opera- 
tion, which  is  a  mere  bubble,  or  wild  speculation, 
or  is  founded  in  fundamental  errors.^ 


if  one  will  not,  because  he  cannot,  continue  it  upon  the  terms,  on  which 
it  was  fonned,  the  consequence  must  be,  that  he  says,  his  partner  shall 
not,  because  he  cannot,  carry  it  on  upon  those  terms.  That  is  the  true 
amount  of  this  case.  The  one  cannot  engage  a  performer  without  the 
other's  consent ;  having  entered  into  stipulations  only  with  reference  to 
agreement,  they  have  given  me  no  means  of  extricating  them  from  tlie 
difficulties  arising  from  non-agreement  Suppose  an  Opera  at  this  time 
requires  more  than  £300  per  week,  or  a  new  exhibition  more  than  £500, 
if  the  plaintiff  differs  upon  that,  what  is  a  Judge  to  do,  but  to  look  at  the 
contract,  as  the  only  thing  the  Court  can  act  upon ;  and  if  both  parties 
agree,  that  the  contract  cannot  be  acted  on,  that  furnishes  the  means 
of  saying,  there  is  an  end  of  it ;  and  their  interests  are  to  be  regarded  as 
if  no  such  contract  had  existed.  The  parties,  by  consent,  determine, 
that  there  is  an  end  of  the  concern,  which  cannot  be  carried  on  upon  Uie 
terms  stipulated;  and  the  Court  cannot  substitute  another  contract" 
Mr.  Chancellor  Kent,  in  Griswold  v,  Waddington,  (IG  John.  R.  491,) 
said ;  "  In  speaking  of  the  dissolution  of  partnerships,  the  French  and 
civil  law  writers  say,  that  partnerships  are  dissolved  by  a  change  of  the 
condition  of  one  of  the  parties,  which  disables  him  to  perform  his  part  of 
the  duty,  as  by  a  loss  of  liberty,  or  banishment,  or  bankruptcy,  or  a  judi- 
cial prohibition  to  execute  his  business,  or  by  confiscation  of  his  goods. 
(Inst  3,  26,  §  7,  8 ;  Vinnius,  h.  t.  3,  26,  4 ;  Huberus  in  Inst  Lib.  3,  tit 
26,  §  6s  Dig.  17,  2,  65 ;  Pothier,  Cent  de  Soc  n.  147,  .148 ;  Code  Civil, 
No.  1865 ;  Diet  du  Dig.  par  Thevenot  Dessaules,  Art  Society,  No.  56.) 
The  English  law  of  partnership  is  derived  from  the  same  source ;  and  as 
the  cases  arise,  the  same  principles  are  applied,  The  principle  here  is, 
that  when  one  of  the  parties  becomes  disabled  to  act,  or  when  the  busi- 
ness of  the  association  becomes  impracticable,  the  law,  as  well  as  com- 
mon reason,  adjudges  the  partnership  to  be  dissolved." 

1  3  Kent,  Comm.  Lect  43,  p.  60,  4th  edit ;  Baring  v.  Dix,  1  Cox,  R. 
213 ;  Pierce  v.  Piper,  17  Ves.  1,  and  Buckley  v.  Cater,  referred  to  in  17  Ves. 
11, 15,  16,  and  in  Beamont  v.  Meredith,  3  Ves.  &  Beames,  180,  181 ; 

37* 
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^  291.  In  the  next  place,  a  partnership  may  he 
dissdved  by  the  decree  of  a  Court  of  Equity  on  ac* 
count  of  the  inability  or  incapacity  of  one  partner  to 
perform  his  obligations  and  duties,  and  to  contribute 
his  skill,  labor,  and  diligence  in  the  promoticHi  and 
accomplishment  of  the  objects  of  the  partnership. 
This  inability  or  incapacity  may  arise  in  various 
ways ;  and  whenever  its  direct  tendency  is  either 
necessarily  to  frustrate,  or  essentiaUy  to  obstruct,  or 
diminish,  the  objects  of  the  partnership,  it  would  seem 
clear  upon  principle,  that  it  ought  to  fiimish  a  com- 
plete ground  fcnr  a  dissolution  by  a  court  of  justice; 
for  the  further  continuance  of  the  partnership  must 
be  productive  of  serious  inconvenience  and  injury  to 
the  other  partners,  and  may  end  in  their  irremediable 
ruin,  or  the  utter  prostration  of  the  enterprise.^ 

^  292.  Hence,  if  one  of  the  terms  of  the  partner- 
ship be,  that  the  whole  or  a  large  portion  of  the 
capital  stock  shall  be  furnished  by  one  partner,  and 
skill  and  diligence  are  mainly  relied  on  in  the 
other,  as  the  active  partner;  and  after  the  part- 
nership is  actually  commenced,  the  partner,  who  is 
to  furnish  the  capital,  should  by  misfortune  become 
wholly  unable  to  fiimish  it,  or  if  the  other  partner, 
who  is  to  furnish  the  skill  and  diligence,  should  be 
seized  with  a  palsy,  or  any  other  disease,  which  should 
permanently  incapacitate  him  from  performing  the  re- 
quired duties,  such  circumstances  would  seem  to  pre- 


Reeve  v.  ParkiDs,  2  Jac.  d&  Walk.  ddO;  Collyer  on  Paitn.  B.  2;  ch.  3,  §  3^ 
p.  193, 2d  edit ;  Bair  v.  Spiers,  cited  in  2  Bell,  Comm.  633,  note  (2),  5th 
edit ;  6ow  on  Partn.  ch.  5,  §  1,  p.  227, 3d  edit 

1  3  Kent,  Com.  Lect  43,  p.  62,  4th  edit ;  Gow  on  Partn.  ch.  5,  $  I, 
p.  221,  3d  edit ;  Duvergier,  Droit  Civil  Franc.  Tom.  5,  §  446  to  § 
45a 
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sent  a  fit  case  for  the  interposition  of  a  Court  of  Equi* 
tv  to  dissolve  the  partnershiu.^ 


1  3  Kent,  Comm.  Lect  43,  p.  62,  4th  edit ;  Domat,  B.  1,  tit  8,  §  5,  art 
12 ;  2  Bell,  ComoL  B.  7,  ch.  2,  p.  634,  635, 5th  edit ;  Crawsfaay  v.  Maule, 
1  Swanst  514,  the  Reporter's  note ;  Jones  v.  Noy,  2  Mylne  Sl  Kteo, 
125, 129, 130 ;  Wrezham  v.  Huddleton,  1  Swanst  R.  514,  note ;  Waters 
V.  Taylor,  2  Yes.  &.  Beames,  R.  299;  Wray  v.  Hutchinson,  2  Mylne  & 
Keen,  235,  23a—  Vinnias  (Comm.  ad  Inst  Lib.  3,  tit  26,  §  8)  puts  the 
doctrine  in  its  true  light,  as.  to  inability  from  poverty  or  misfortune.-* 
**  Postremo  etiam  egestate  unius  socii  societas  solvitur,  egestate  scilicet 
eztrema,  id  est,  bonorum  omnium,  aut  tantom  non  omnium  amissione. 
Nam  cum  societas  con^rahatur  bonorum  in  commune  querendorum  causa, 
non  magis  bonis  sublatis  societati  locus  esse  potest,  quam  ;Sublata  per- 
sona sociL  Amittuntur  bona  aut  civitate  salva,  veluti  cessione,  id  est, 
si  socius,  sre  alieno  oppressus,  bonis  suis  creditoribus  cesserit,  eaque  k 
creditoribus  distracta  fuerint ;  ac  turn  etiam  societatem  dirimi  placet,  aut 
civitate  una  cum  bonis  amissa,  ut  in  specie  pnecedente ;  nam  publica- 
tione  bona  amitti,  ipsum  verbum  poblicationis  satis  indicat ;  eaque  con- 
sideratione  ilia  quoque  ad  banc  rationem  dissolvendfls  societatis  referri 
potest  Sed  et  decoctione  bona  amittuntur  et  pereunt  Coeterum  decoc- 
tione  sola  societftem  solvi  negat  Straccha,  nisi  ea  ad  manifestam  egista- 
tem  socium  redegerit  Non  puio  autem,  quod  hie  traditur  de  dissolutione 
societatis  ob  amisstonem  bonorum,  locum  habere  eo  casu,  quo  nihil 
pecunie  in  societatem  collatum  est,  aut  quo  ille,  qui  operam  tantum 
contulit,  bona  salva  civitate  amisit,  nisi  forte  ob  bona  amissa  speratam 
operam  prestare  nequeat"  See  also  Voet  ad  Pand.  Lib.  17,  tit  2,  §  26, 
Tom.  1,  p.  761. — Mr.  Bell  has  made  the  following  striking  remarks  upon 
this  subject  "Incapacity  by  disease.  (1.)  If  the  partnership  proceed 
in  reliance  on  such  aid  from  a  partner,  as  any  bodily  illness  he  may  be 
affected  with  may  prevent;  it  would  seem  to  be  a  justifiable  cause  for 
having  the  partnership  judicially  dissolved,  or  for  renouncing  the  part- 
nership, although  there  should  be  a  fixed  term  of  duration  not  yet 
arrived.  (2.)  Insanity  has  the  effect,  not  only  of  depriving  the  partner 
of  the  power  of  aiding  the  partnership  by  his  exertions,  but  it  prevents 
him  from  controlling,  for  his  own  safety,  the  proceedings  of  his  copart- 
ners. And,  accordingly,  where  there  are  two  partners,  both  of  whom 
are  to  contribute  their  skill  and  industry,  the  insanity  of  one  of  them, 
by  which  he  is  rendered  incapable  of  contributing  that  skill  and  industry, 
seems  to  be  a  good  ground  to  put  an  end  to  the  partnership.  At  the 
same  time  it  may  be  observed,  that  these  are  cases  of  infinite  delicacy. 
There  is  no  line  of  distinction,  by  which  it  shall  be  ascertained,  how  long 
a  term  of  inability  shall  justify  measures  of  this  description.  A  broken 
leg,  or  an  accidental  blow,  may  incapacitate  a  partner  for  a  time,  as 
much  as  insani^,  and  the  one  may  be  as  temporary  as  the  other ;  and. 
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^  293.  The  same  doctrine  is  fiillj  borae  out  by  the 
true  spirit  and  intendment  oi  the  Roman  law,  which 
adopts  the  like  provision,  enaUing  anj  party  to  re- 
nounce the  partnership,  whenever  its  otjects  are  no 
longer  attainable.  The  passage  already  cited  estab- 
lishes this  right,  whenever  the  conditions  of  the  part- 
nership are  not  capable  of  being  fulfilled,  or  the  fruits 
thereof  cannot  be  properiy  enjoyed.'  Quia  conditio 
qtuedamj  qud  socieias  erat  coita,  ei  non  pnesiaiur.*  Vel 
quod  ea  re  frui  non.  liceaij  cujus  graiid  negotiatio  sus- 
cepta  sil.^  The  same  doctrine  is  applied*  to  the  case 
of  a  partner,  who  is  grievously  oppressed  vrith  debt,  at 
least,  when  it  amounts  to  insolvency.  Item  si  quis 
ex  sociis  mole  debiti  pragravixtusy  bonis  suis  cesseritj 
et  ideo  propter  publica  aut  privata  debita  substantia 
ejus  veneaty  solvitur  societas.^    Another  of  the  causes. 


9 

perhaps,  the  nearest  approximation  to  be  made  to  a  rale  on  the  subject 
is,  that  a  remedy  and  relief  will  be  given  only  where  the  circumstances 
amount  to  a  total  and  important  failure  in  those  essentbl  pcMnts,  on  which 
the  success  of  the  partnership  depends.  (3.)  Cases  may  be  supposed  of 
danger  so  imminent,  from  bad  health,  lunacy,  habits  of  intoxication,  &c^ 
as  to  make  the  continuance  of  tlie  partnership  likely  to  prove  ruinous  to 
all  concerned ;  as  in  the  case  of  uncontrollable  habits  of  intoxication  in 
the  partner  of  a  gunpowder  manufactory.  In  cases  of  this  description 
there  can  be  no  doubt,  that  such  perils  will  afibrd  ground  for  judicial 
interference  to  dissolve  the  company.  But  it  may  be  doubted,  whether 
they  would  not  justify  the  other  partners  in  entering  the  act  of  dissolu- 
tion in  the  books,  to  be  followed  up  as  soon'as  possible  by  judicial  meas- 
ures ;  for  such  a  state  of  things  may  occur  at  the  commencement  of  a 
long  vacation,  when  no  proper  opportunity  can  be  had  of  dissolving  by 
judicial  interposition.'*    2  Bell,  Comm.  B.  7,  ch.  2,  p.  634, 635, 50k  edit. 

1  Ante,  §  373, 989. 

s  Dig.  Lib.  17,  tit  2, 1. 14 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  68 ;  ante, 
$273. 

9  Dig.  Lib.  17,  tit  2, 1. 15;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  68 ;  Pothier, 
de  Society,  n.  152. 

4  Inst  Lib.  3,  tit  26,  §  8;  Domat,  B.  1,  tit  8,  §  5,  art  12.— Domat  has 
in  this  place  summed  up  the  main  principles  of  the  Roman  law  on  all  these 
and  the  like  incapacities.    **  If  one  of  the  partners  (says  he)  is  rednced  lo 
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enumerated  in  that  law,  for  a  dissolution  of  partner- 
ship, is  the  absolute  poverty  or  total  loss  of  the  prop* 
ertj  of  one  partner.    Dissociamur  egestate^^ 

^  294.  Pothier  fully  recognises  the  same  doctrine.^ 
He  also  puts  the  corresponding  case  of  the  partner 
becoming  paralytic,  or  otherwise  infirm,  whose  skill 
and  diligence  are  relied  on  to  conduct  the  business, 
or  manufacture  the  articles  of  the  trade ;  and  holds, 
that  such  an  occurrence  constitutes  a  sufficient  ground 
for  a  dissolution.'  In  each  of  these  cases,  however,  the 
asserted  inability,  or  incapacity,  does  not,  either  in 
the  Roman  law,  or  the  French  law,  constitute  per  se 
a  positive  dissolution  ;  but  it  only  confers  the  right  of 
election  upon  the  other  partners,  to  do  so  at  their  pleas- 
ure by  an  open  renunciation.^    In  this  respect  it  is  in 


such  a  condition,  that  he  cannot  contribute  to  the  community,  what  he  is 
obliged  to  furnish,  whether  in  money,  or  in  labor,  the  other  partners 
may  exclude  him  from  the  society ;  as,  if  his  goods  are  seized  on ;  if  he 
has  relinquished  them  to  his  creditors;  if  he  labors  under  any  infirmity  or 
any  other  inconvenience,  that  hinders  him  from  acting ;  if  he  is  excluded 
from  the  management  of  his  concerns,  as  being  a  prodigal ;  if  he  falls 
into  a  frenzy.  For  in  all  these  cases,  the  partners  may  justly  exclude 
from  the  partnership  him,  who,  ceasing  to  contribute  to  it,  ceases  to  have 
a  right  to  it  But  this  is  to  be  understood  only  for  the  time  to  come,  and 
the  partner,  who  may  chance  to  be  excluded  for  any  one  of  these  causes, 
ought  to  lose  nothing  of  the  profits,  which  may  come  to  his  share  in  pro- 
portion to  ihe  contributions,  which  he  had  already  made." 

1  Dig.  lib.  17,  tit  3, 1.  4,  §  1 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  54,  62 ; 
Domat,  R  1,  tit  8,  §  5,  art  12. 

»  Pothier,  de  Society,  n.  141, 142, 148 ;  Domat,  B.  1,  tit  8,  §  5,  art  12. 

3  Pothier,  de  Society,  n.  142,  152;  Civil  Code  of  France,  art  1871 ; 
Domat,  R  1,  tit  8,  §  5,  art  12. 

4  Domat,  B.  1,  tit  8.  §  5,  ait  12,  and  note,  ibid. ;  Pothier,  de  Society, 
n.  142, 152. —  Pothier  says ;  **  The  same  thing  may  be  said  of  the  case  of 
an  habitual  infirmity  or  disease,  which  occurs  to  one  of  the  partners.  It 
will  be  a  just  cause  for  him  to  renounce  the  partnership,  if  the  business 
of  the  partnership  be  such,  that  it  requires  his  personal  attention.**  Po- 
thier, de  Society,  n.  152.  The  Civil  Code  of  France  (art  1871)  declares ; 
**  Dissolution  of  partneiahips  for  a  term  cannot  be  demanded  by  one  of 
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^  1 1  1 1 1 


perfect  coincidence  with  the  doctrine  of  the 

law. 

^  295.  An  incapacity  of  a  different  sot%  but  which 
leads  directly  to  the  same  right  of  dissolution,  is  that 
of  insanity ;  for  it  is  obvious,  that,  under  such  cif- 
cumstances,  the  business  either  cannot  be  carried 
on  at  all,  or  not  as  beneficially  for  all  the  parties,  as 
was  contemplated  in  the  formation  of  the  original  part- 
nership. Indeed,  theoretically  speaking,  as  insanity 
amounts  to  a  positive  incapacity  of  the  party  to  contract 
during  its  continuance,  and  as  the  supposed  agency 
and  authority,  given  by  each  partner  to  the  others 
to  transact  the  business  of  the  partnership  in  the 
name  of  all,  may  be  deemed  during  the  like  period 
to   be   suspended  or  revoked,^  the   natural  conclusion 


the  partners,  before  the  term  agreed,  uo]e«  for  just  motives,  as  where 
another  partner  fails  in  his  engagrements,  or  that  an  habitual  infirmity 
renders  him  unfit  for  the  affaire  of  the  partnership,  or  other  similar  cases, 
the  lawfulness  and  weight  of  which  are  lefl  to  the  arbitration  of  judges." 
Ante  §  274.  See  also  Code  of  Louisian,  (1835,)  art.  2858,  2859,  which 
declares ;  "  Although  the  partnerehip  may  have  been  entered  into  for  a 
limited  time,  one  of  the  partners  may,  provided  be  has  a  just  cause  for 
the  same,  dissolve  the  partnerehip  before  the  time,  even  although  incon- 
veniences might  result  for  the  partnera,  and  although  it  might  have  been 
stipulated,  that  the  partnen  could  not  desist  from  the  partnerehip  before 
the  stipulated  time.  There  is  just  cause  for  a  partner  to  dissolve  the 
partnerehip  before  the  appointed  time,  when  one  or  more  of  the  partnen 
fkil  in  their  obligations,  or  when  an  habitual  infirmity  prevents  him  from 
devoting  himself  to  the  affaire  of  the  partnerehip,  which  require  his  pres* 
ence  or  his  pereonal  attendance." 

J  Story  on  Agency,  §  481.  —  The  following  note,  appended  to  that 
section,  may  not  be  unimportant  upon  the  point  here  under  considera- 
tion. **  This  is  clear,  where  the  party's  lunacy  is  established  under  an 
inquisition,  or  where  he  is  put  under  guardianship.  But  some  doubt 
seems  to  be  entertained,  whether,  before  such  inquisition  or  guardian- 
ship, there  is  any  implied  suspension  or  revocation  of  the  agent's  au- 
thonty.  Mr.  Bell,  (1  Bell,  Comm.  §  413,  p.  995,  39<s  4th  edit;  Id.  p. 
489,  5th  edit)  considere  insanity,  not  so  established,  to  be  no  suspension 
or  revocation  of  the  authority.    He  says;  < Insanity  is  to  be  judged  of 
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would  seem  to  be,  that  no  valid  act  can  be  done^ 
or  contract  can  be  made,  during  the  insanity  of  any 


differently.  There  is  here  neither  an  implied  natural  termination  to  the 
anthority ;  nor  is  there  an  existing  will  to  recall  the  former  appointment; 
nor  is  the  act  notorioos,  hy  which  the  pahlic  may  be  aware  of  such  IkU- 
ore  of  capacity.  It  was  to  this  interesting  question  chiefly,  that  the 
metaphysical  discussion,  to  which  I  have  already  alluded,  was  applied. 
Bat,  the  strong  praotical  ground  of  good  sense,  on  which  the  question 
was  disposed  of,  as  relative  to  the  public,  was,  that  insanity  is  contra- 
distinguished from  death  by  the  want  of  notoriety ;  that  all  general  dele- 
gations of  power,  on  which  a  credit  is  once  raised  with  the  trading 
world,  subsist  in  force  to  bind  the  granter,  till  recalled  by  some  public  act 
or  individual  notice ;  and  that,  while  they  continue  in  uninterrupted 
operation  relied  on  by  the  public,  they  are,  in  law,  to  be  held  as  avail- 
able generally ;  leaving  particular  cases  to  be  distinguished  by  special 
circumstances  of  mala  fides.  The  question  does  not  appear  to  have  oc- 
curred in  England ;  but,  the  opinion  of  very  eminent  English  counsel 
was  taken  in  a  case,  which  was  tried  in  Scotland,  and  they  held  the 
acts  of  the  procurator  to  be  effectual  to  the  public  against  the  estate  of 
the  person,  by  whom  the  procuratory  was  granted.*  He  states,  in  his 
note  (1),  the  Scottish  case,  in  tlie  following  words;  'Pollock  against 
Patterson.  The  case,  in  which  this  question  occurred  to  be  tried,  was 
compromised,  and  I  had  imagined  was  not  reported.  But,  after  I  had 
prepared  a  note  from  my  own  papers,  to  subjoin  here,  I  found  the  case 
well  and  ably  reported  in  the  Faculty  Collection,  to  which  I  refer  the 
reader.  The  opinions  of  the  judges  are  peculiarly  worthy  of  perusal ; 
not  being  coined  to  the  narrow  state  of  the  question,  as  it  occurred 
technically,  but  extending  to  a  large  and  comprehensive  discussion  of 
the  general  question,  as  to  the  effect  of  insanity  on  such  powers.  10th 
December,  1811, 14  Fac.  Coll.  969.'  In  note  (2),  he  refers  to  the  opin- 
ions of  counsel  taken  in  England,  in  these  words ;  '  Afler  stating  the 
terms  of  the  procuration,  as  on  this  and  the  preceding  page,  and  that, 
after  the  insanity  of  the  granter,  the  procurator  had  continued  to  carry 
on  the  business  of  a  banker  for  the  principal,  the  question  put  was, 
Whether,  in  these  circumstances,  the  transactions  of  Mr.  John  Patterson, 
under  his  father's  procuration,  are  good  to  those,  who  transacted  with 
him  firom  the  date  of  it  to  the  period  of  stopping.'  The  answer  by  Sir 
Vicary  Gibbs,  (afterwards  Lord  Chief  Justice  of  the  Common  Pleas,)  Sir 
Samuel  Romilly,  and  Mr.  Adam,  (now  Lord  Chief  Commissioner  of  the 
Scottish  Jury  Court,)  was,  <  We  think  they  are  good.'  Mr.  ChanceUor 
Kent,  in  his  Commentaries,  inclines  to  the  same  opinion.  S  Kent, 
Comm.  Lect  41,  p.  645,  4th  edit  Would  a  deed  or  a  sale,  executed  per- 
sonally by  a  party  manifestly  insane  at  the  time,  be  valid  ?  If  not,  can 
his  agent  be  in  <i  better  condition  ? 


444  PARTNEBSHIP.  [CH«  XIII. 

partner,  which  should  be  binding  upon  the  partner- 
ship. The  common  law,  however,  does  not  in  this 
respect  follow  out  the  theoretical  principle ;  but,  upon 
grounds  of  public  policy  or  convenience,  holds,  that 
insanity  does  not  ordinarily  per  se  amount  to  a  posi- 
tive dissolution  of  the  partnership;  but  only  to  a 
good  and  sufficient  cause  for  a  Court  of  Equity 
to  decree  a  dissdution.^      We  say  ordinarily ;    for, 


^'  1  Sayer  o.  Bennet,  1  Cox,  R.  107;  Pearce  v.  Chamberlain,  ]  Yes.  R. 
34,  35 ;  Wrexham  v.  Huddleston,  1  Swanst  R.  514,  note,  and  see  ibid, 
the  Reporter's  note ;  Waters  v,  Taylor,  2  Yes.  &  Beames,  299,  302, 303 ; 
Kirby  v.  Carr,  3  Younge  Sl  Coll.  R.  184 ;  Jones  o.  Noy,  2  Mylne  &.  Keen, 
125;  1  Story  on  Eq.  Jarisp.  §  673;  3  Kent,  Comm.  Lect  43,  p.  58,  4th 
edit ;  Watson  on  Partn.  ch.  7,  p.  382, 2d  edit ;  Griswold  v.  Waddington, 
15  John.  R.  57,  Per  Mr.  Ch.  Just  Spencer. —  In  Sayer  v.  Bennet,  (1  Cox, 
107, 109),  Lord  Kenyon(then  Master  of  the  Rolls)  said;  <*  I  think,  indeed, 
it  may  be  laid  down  as  a  general  rale  (withoat  considering  the  partica- 
lar  circumstances  of  the  case),  that  when  partners  are  to  contribute  skill 
and  industry,  as  well  as  capital,  if  one  partner  becomes  unable  to  contri- 
bute that  skill,  a  Court  of  Equity  ought  to  interfere  for  both  their  sakes ; 
for  both  have  stakes  in  the  partnership,  and  are  interested  in  having  it 
carried  on  properly ;  and  the  Court  ought  to  see,  that  the  property  of  the 
party,  unable  to  take  care  of  himself,  should  be  taken  care  of  for  him. 
It  appears,  that  few  people  care  to  leave  the  management  of  their  prop- 
erty to  other  persons ;  and  as  a  lunatic  has  no  power  of  managing  his 
own  property,  so  a  Court  of  Equity  will  not  deliver  it  to  persons,  to  whom 
the  party  himself  has  not  committed  it  If,  therefore,  the  defendant  con- 
tinued in  the  same  situation,  as  he  has  been,  I  should  have  no  difficulty  in 
saying  that  the  partnership  ought  to  be  dissolved,  though  there  may  be  no 
precedent  for  the  purpose.  As  to  what  is  said,  with  respect  to  a  sub- 
stitute for  defendant,  that  is  what  Sayer  never  intended  by  the  part- 
nership ;  he  never  meant  to  take  a  partner  from  a  Court  of  Equity.  The 
next  thing  is,  how  far  his  present  situation  ought  to  influence  the  Court 
I  think  I  may  say,  that,  if  it  were  clearly  established,  that  Bennet  had  re- 
covered his  senses,  and  there  was  no  probability  of  a  relapse,  it  would  be 
too  much  to  dissolve  the  partnership ;  (nor  if  it  were  otherwise,  could 
this  Court  dissolve  it  with  a  retrospect  to  the  time  of  the  disorder's  com- 
mencing ;  for  as  his  capital  has  been  embarked,  during  all  that  time,  he 
must  have  the  profits  of  it).  If  I  was  clearly  satisfied,  that  Bennet  was  re- 
stored to  a  sound  mind,  and  could  afiford  the  proper  assistance  to  Sayer, 
the  partnership  ought  not  to    be  dissolved.     In   Huddlestone's  case 
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wkere  the  mnnity  has  been  poiiti¥ely  asceitaitted, 
trader  a  commisskm  of  Imaacj,  or  by  the  regular 
jadicial  appomtineiit  of  a  gnardian  to  the  litoatic^  k 
Miaj  deserve  conBideratiDD^  whether  it  deea  not  ip90 


it  does  not  appear,  what  was  the  extent  of  the  dejection  of  mind. 
fireiTbodf'klQfwa^tlMt  ii  m  veiy  tafaenft  for  pflntHW  once  mad  li»  M- 
•ovor.  And  in  this  ease  I  easaot  find^  what  the  aipoliMeaiy  ferns  his 
e|NiiioB  open,  as  to  th*  likelihood  of  Bennefto  recover)^.  I  am  astenished, 
l|b«t  neitiisr  party  exaimiied  Dr.  Mottio;  ks  Mght  to  have  bad  Unh 
qneal  mA  recent  oppssliinities  of  seeing  hinu  £veiy  kmatio  i*  si^h 
posed  to  have  lucid  iBterrals;  and  it  night  be,  that  these  were  selected 
fer'bis  being  seen  by  theosr  witassses ;  at  least  it  is  boI  made  t»  appear 
taffidemly  to  me^  His  ftonilyv  wilb  utaa  he.  has  liv^ad^  cugiil  te  haiPe 
atefeed  it  Under  tkesa  ciroQastanees  I  ha^%  gnat  diifieuliy.  On  ttaa 
priaciple  I  have  ■»  doobt;  but  I  cannot  tell,  how  tha  •trcuinstanees  i^ 
ply.  I  must  Ihei^oia  ditect  a  new  load  of  in^diiy,  which  is,  the  roSMMr 
anaat  iaitoire,  vdMther  Bemetis  now  in  sach  n  sMb  of  mind^  as  to  be 
able  to  conduct  this  busineis  in  partnership  with  If  r«  Bayer  according  te 
the  articles  of  cdpartnership ;  for  if  lie  has  merely  a  ray  of  intellect,  I 
ought  not  to  reingraft  hhn  in  has  pattneishtpy  aad  that  in  mevcy  bi 
bodi,  for  theproperty  of  both  is  coocemed ;  and  he^  who  cannot  dispose 
of  his  propeity  by  law,  must  be  restrained  here;  I  have  therefore  no 
manner  of  doobt  of  the  principle.'*  In  Waten  «.  Taylor,  ( 3  Ves.  d^ 
Blames,  969, 393^  903),  Lord  Eldon  said;  ''It  was  supposed,  that  I  had 
contradicted  (lord  Kenyon's  doctrine  in  Sayer  p.  Bonnet  Certainly 
I  did  not  contmdict  that  doctrine ;  nor  did  I  make  any  decree,  whioh 
duly  considered,  was  an  asseal  to  it  Tbe  eai^  was  no  more  than  thia ; 
one  partner  becoming  a  lonatic,  the  others  thought  proper  by  their  owb 
act  to  put  an  end  to  the  partnerahip;  which  they  had  no  right  to  do,  if 
he  had  been  sane ;  and  they  continued  to  carry  on  the  business  with 
hm  capital ;  not  being  able  to  stale,  what  was  his,  as  a  creditor,  and 
what  was  not  his,  aa  a  partner.  Tliat,  Lord  Konyon  thcnghl,  i^H^ded  a 
BuiBcienI  groond  for  aayiag,  the  partnovhip  was  not  detsnnined  *,  and  he 
also  held,  that  one  partner  cannot,  on  account  of  the  Inttacy  of  anedier, 
put  an  end  to  the  partnership;  but,  that  object  must  be  attained  tfaioogh 
^  decree  of  a  Conit  of  EcpMity.  My  decisien  waa  not  intended  either 
to  support  or  impeach  that ;  proceeding  upon  the  particlilaf  circumstances 
of  the  case  before  me.  The  question,  whether  hinaoy  is  to  be  coasideted 
a  dimdution,  is  not  befoio  me.  I  shall  therefore  say  no  more  upon 
It,  than  this.  If  a  case  had  arisen,  in  which  it  was  cleariy  established, 
at  llur  as  human  testimony  can  establish,  that  the  part|r  was  what  is  called 
an  incurable  Inaatic,  and  he  had  by  the  artideo  eontnated  to  be 
always  actively  engaged  iu  the  partnonhip^  and  il  waa  tkeiefora  as 

Parin.  38 
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facto  amount  to  a  clear  case  of  diMolatioii  of  die 
partnership  by  operation  of  law ;  since  it  immediatelj 
suspends  tiie  whole  functions  and  rights  of  the  party 
to  act  personally.^    The  Roman  law  seems  fully  to 


clear  as  human  teatiaumjr  can  make  it,  that  he  coold  not  perfonn  hk 
contract,  there  could  be  no  damages  in  the  breach  in  consequence  of 
the  act  of  CM.  Bnt  it  would  be  veiy  difficult  lor  a  Couit  of  Equity  to 
hold  one  man  to  his  contrtct,  wlien  it  is  perftctly  clear,  that  the  other 
coold  not  execute  his  part  of  it  It  will  be  quite  time  enough  to  deter- 
mine that  case,  when  it  shall  arise ;  for,  as  we  know,  that  no  lunacy  can 
be  pronooneed  incurable,  yet  the  duration  of  the  disorder  may  be  long  or 
■hort ;  and  the  degree  may  admit  of  great  variety.  I  would  not,  ther^ 
fore,  lay  down  ray  general  role  by  anticipation,  speculating  upon  such 
circumstances.  I  agree  with  Lord  Thurlow,  that  the  jurisdiction  is  most 
difficult  and  delicate,  and  to  be  exercised  with  great  caution.  In  Jones  «. 
Noy,  (3  M.  d&  K.  135, 129,  190,)  Sir  John  Leach  (Master  of  the  RoUe) 
said ;  *'  It  is  clear  upon  principle,  that  the  complete  incapacity  of  a  par^  to 
an  agreement  to  perform  that,  which  was  a  condition  of  the  agreement,  is 
a  ground  for  determining  the  contract  The  insanity  of  a  partner  is  a 
ground  for  the  dissolution  of  the  partnership,  because  it  is  immediaie 
incapacity ;  but  it  may  not,  in  the  result,  prove  to  be  a  ground  of  disso- 
lution, for  the  partner  may  recover  from  his  malady.  When  a  partner, 
therefore,  is  afibcted  with  insanity,  the  continuing  partner  may,  if  he 
think  fit,  make  it  a  ground  of  dissolution.  Bat  in  that  qifse,  I  consider 
with  Lord  Kenyon,  that,  in  order  to  make  it  a  ground  of  dissolution,  he 
mnst  obtain  a  decree  of  the  Court  If  he  does  not  apply  to  the  Court 
for  a  decree  of  dissolution,  it  is  to  be  considered,  that  he  is  willing  to 
wait  to  see,  whether  the  incapacity  of  his  partner  may  not  prove  merely 
temporary.  If  he  carry  on  the  partnership  business  in  the  expectation, 
that  his  partner  may  recover  from  his  insanity,  so  long  as  he  continues 
the  business  with  that  expectation  or  hope,  there  can  be  no  dissdotioo." 
See  also  Gow  on  Partn.  ch.  5,  $  1,  p.  921,  3d  edit;  Besch  v.  Frolickt  1 
PhlU.  Ch.  R.  173. 

1  Story  on  Agency,  §  481.-*  Mr.  Collyer  (Collyer  on  Paitn.  B.  2,  ch.  3; 
f  3,  p.  195, 9d  edit)  seems  to  think,  that  a  decree  for  a  dissolution  is  still 
necessary,  notwithstanding  a  conmiisBion  of  lunacy  has  found  the  partner 
a  lunatic.  The  case  of  Milne  v.  Bartlett,  cited  by  him  from  The  Jurist, 
(Eng.)  Vol.  3,  p.  358,  certainly  seems  to  support  the  view,  which  he  takes 
of  the  subject  But,  at  the  same  time,  it  cannot  escape  observation,  that 
the  point  was  not  made  at  the  Bar,  and  that  the  decree  would  have  been 
equally  correct  if  it  had  proceeded  to  decree  an  account  upon  the  ground, 
that  the  dissolution  was  already  completa    I  conibss,  myself,  to  have 
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have  inculcated  the  same  doctrine,  upon  the  ground, 
that  a  madman  has  no  capacitj  to  contract.^ 

^  296.  Under  the  Roman  law  the  other  partners 
not  only  had  a  right  to  renounce  the  partnership, 
where  any  one  of  the  partners  was  a  prodigal  or  a 
madmaui  if  he  was  put  under  guardianship  on  ac- 
count of  his  prodigality  or  insanity ;  but  his  guar- 
dian also  was  clothed  with  the  like  authority,  which, 
however,  as  he  was  at  liberty  to  exercise  it  at  his 
election,  does  not  seem  to  have  been  understood,  as 
amounting  per  se  to  a  dissolution.'  Sancimus,  (says 
the  Code)  veterum  dubitatiane  semotdj  Ucentiam  habere 
furiosi  curatarem  dissolverey  si  maluerii,  societatem  ju- 
riosij  et  sodis  licere  ei  renuniiare.^ 

^  297.  But  although  insanity  may  thus  constitute  a 
sufficient  ground  to  justify  a  Court  of  Equity  in  de* 
creeing  a  dissolution ;  yet  we  are  to  understand  this 
doctrine,  and  indeed,  all  other  cases  of  personal  in- 
jfirmity  or  disability,  in  a  qualified  sense,  and  with  its 
appropriate  limitations.  It  is  not  the  mere  fact  of 
the  existence  of  such  insanity,  infirmity,  or  other  dis- 
ability, supervening,  that  will  justify  the  court  in  the 
application  of  such  an  extraordinary  remedy.  But  it 
must  be  of  such  a  character,  as  amounts  to  a  perma- 


difficulty  in  compfehending,  how  a  partncnbip  can  atill  exist,  after  one 
partner  ui  put  under  guardianship  by  reason  of  insanity.  See  also  Dn- 
vergier,  Droit  Civil  Fran^  Tom.  5^it  9»  §  443  to  44a 

1  In  negotiis  contrahendis  alia  causa  habita  est  furiosorum,  alia  eorum, 
qui  fari  possunt,  quamvis  actum  rei  non  intelligerent ;  nam  fnriosus  nul- 
lum negotium  contrahere  potest ;  pupillus  omnia,  tutore  auctore,  agere 
potest  (Dig.  Lib.  50,  tit  17, 1.  5).  Furiosi,  vel  ejus  cui  bonis  interdictum 
sit,  nulla  voluntas  est    (Dig.  Lib.  50,  tit  17,  L  40), 

s  Domat,  R 1,  tit  8,  $  5,  art  12,  la 

9  Cod.  Lib.  4,  tit  37,  L  7 ;  Pothier,  Pand.  Lib.  17,  tit  3,  n.  67 ;  Domat, 
&  1,  tit  8,$5,  art  12,13. 
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aant  M  oonfirmed  disqudificaden*  to  pecfinm  the  du- 
ties of  the  paftnersUp.  If  th^  inmutj,  or  mfinni^, 
or  other  diaabilitj,  he.  of  a  tempcurarj  or  fiigitive  na- 
tfNre ;  if  k  be  merely  aa  ooeaaiooal  malady,  or  aed- 
dental  iUuess^  or  an  rafasitj,  admittiiig  of  bug  lucid 
istenrals,  or  mild  aod  gende  m  its  character,  amonnt- 
ing  to  litde  more  than  a  dejection  of  mind ;  if 
there  be  a  £9ur  proapect  of  laeeoTery  within  a  reaaoa* 
«Ue  time;  cbeJ.3  in  «ich  Jes,  there  is  no  fit 
groood  for  a  Court  of  Equity  lo  decree  a  dissokAtioii ; 
for  every  partnership  muat  be  presumed  to  he  enters 
ed  into^  auhject  to  the  oommon  incidents  of  life,  such 
as  temporary  illness,  infirmity,  or  ineaaity.'  The 
case  must  be  far  more  stringent ;  the  hope  of  a  le* 
covery  must  be  remote ;  the  character  of  &e  disease 
must  be  permanent  and  confirmed ;  and  the  imprac- 
ticability of  resuming  the  partnerdiip  duties,  until 
after  a  period  (^  indefinite  and  doubtful  duration, 
must  be  apparent  and  decisive.^  Even  when  a  Court 
of  Equity  will  on  account  of  the  insanity  c£  a  partner 
dissolve  the  partnership,  it  will  not  give  a  retrospective 
efiect  to  its  decree^  by  canying  back  the  dissolution  to 

1  3  Bell,  Comm.  B.  7,  cb.  2,  p.  6S4,  5th  edit 

8  Gow  OD  P«tiL  ch.  5,  §  1,  p.  321, 923, 3d  edit;  Id.  8nppL1841,|i.64; 

Watoon  on  Partit  ch.  7,  p.  362, 2d  edit ;  Jones  v.  Noy,  2  Mylne  &  K.  12SL ' 
—  Mr.  Gow  has  well  said ;  **  But,  as  the  duration  of  the  disorder  may  be 
protracted  or  circumscribed,  and  the  degree  may  admit  of  vaiieQ^,  it  w 
impossible  speculatively  to  lay  down  ^ny  general  rule  on  the  subject; 
since  such  a  rule,  in  its  application,  must  vary  according  as  the  malady 
is  either  confirmed  insanity,  or  mere  temporary  illness,  or  dejection  of 
mind,  and  according  as  the  prospect  of  recovery  is  speedy  or  remote. 
Each  case  must  be  governed  and  decided  by  its  own  peculiar  circumstan- 
ces. However,  whatever  may  be  the  nature  of  the  disorder,  one  partner 
cannot,  in  consequence  of  such  an  affliction,  put  an  end  to  the  partner- 
rfiip  by  his  own  act ;  that  object  can  only  be  ^t^ined  tfirough  the  me- 
dium ofthe  decree  of  a  Court  of  Equity."  Sadler  p.  Lee,  6  Beavan,  R.  924 
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the  time  when  the  insanitj  commenced,  or  even  to  the 
time  oi  filing  the  bill ;  but  it  will  generaUy  confine  the 
dissotuticm  to  the  time  of  the  decree.^ 

§  298.  There  may  be,  and  indeed  are,  various  other 
circumstances  and  changes  of  state  or  condition, 
which  may,  in  like  manner,  justify  a  Court  of  Equity 
in  dissolving  a  partnership ;  such,  for  example,  as  in 
die  cases  already  hinted  at,^  of  the  long  absence  of 
one  partner  in  the  public  service ;  or  his  protracted 
absence  abroad  for  mere  personal  or  private  oljects ; 
or  his  change  of  domicil  to  another  state  or  country ;' 
or  his  voluntary  engagement  in  any  other  incompatible 
pursuits.  In  all  such  cases,  if  the  business  and  in- 
terest of  the  partnership  will  be  thereby  materially  ob- 
stracted,  or  suspended,  or  interfered  with  to  the  preju- 
dice of  the  other  partners,  it  will  fiimish  a  just  and 
reasonable  cause  for  a  Court  of  Equity  to  dissolve 
the  partnership.  The  Roman  law  on  this  point 
speaks  at  once  the  language  of  common  sense  and 
puUic  convenience.^  There  are  other  incapacities 
and  disabilities,  which  operate,  ipso  JhciOj  a  dissolution 
of  the  partnership,  without  any  intervention  of  a  Court 
of  Justice ;  but  these  will  come  properly  under  con- 
sideration, when  we  treat  of  the  cases  of  dissolution 
by  mere  operation  of  law. 

^  299.  Analogous  to  the  cases  of  a  dissolution  by  the 
decree  of  a  Court  of  Equity  is  that  of  a  dissolution, 
which  is  adjudged  by  the  award  of  arbitrators,  upon  a 


1  Beach  o.  Frolick,  T  PhQl.  CL  R.  172, 176. 
.  «  Ante,  §  274, 291, 292. 

3  See  Whitman  v.  Leonard,  3  PicL  R.  177, 179. 

4  Dig.  Lih.  17,  tit  2, 1 16 ;  Pothier,  Pand.  Lib,  17,  Ut  2,  n.  68;  Pothier, 
de  Societ6y  n.  152. 
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praper  sttboussioii  c^  the  case  to  tbem  by  tl»a  oons^it 
of  all  the  paitaecs.  Where  there  is  a  direct  submiar* 
sion  of  the  very  questkxi  to  arbitiasora  by  the  express 
termi^  of  the  submissioo,  there  does  not.  seem  to  be 
aity,  the  slightest  difficulty,  in  holdiogi  that  ai|  award 
m  the  premi8e3»  direcdy  s^wajr^ing  a  diosojution,  w3}| 
ipso  faetOt  if  miimpeached  aad  wii^peaohabie,  a«Kxui| 
to  a  positive  dissolution,^  And  this  is  so  for  two  rea^ 
sons ;  th^  one  of  whkh  is,  that  it  is  competent,  in 
pcwt  of  \iiW9  for  the  arbitrators  to  make  such  ap, 
awiurd  obligatory,  upon  the  parties^  as  the  ^e^eiee  of  a 
tribipal  of  their  own  choice.^  The  other  is,  that  th^ 
dissolution  of  the  partnership  may  pr^dj  be  tiMtr 
e^i  as  made  with  the  consent  of  all  the  partners*' 

^  300.  The  qMestion,  however^  may  a^rise,  and)  iVr 
deed,  has  arisen,  whether,  when  the  arbitrator!  hai^. 
ncjltt  in  e^i^press  terms,  awarded  a  dissolution,  it  may 
nevertheless  be  implied  from  the  very  n^tnee  and  open 
ration  of  the  actual  clauses  of  the  award  itself.  And 
it  has  been  h^ki^  that  it  may,  if  the  awaird  admits 
of  no  other  just  and  reasonable  interpretation.  Thus 
for  example,  if  it  is  awarded  by  the  arbitrators, 
.that  the  a^^tirs  of  the  partnership  shajtt  be  wound 
up^  or  that  all  the  partnership  property  shall  be  sold 
and  delivered  to  the  partner^  who  shall  become  the 
purchaser;  or  tjiat  one  partner  shall  take  all  the 
property  and  pay  all  the  debts  of  the  partnership ;  in 
these  apd  th?  lit^e  cases,  it  seema  to  be  clear,  that  a 


1  Watson  on  Partn.  ch.  7,  p.  383, 384, 9d  edit;  Qolljw  00  Partn.  B.  2, 
ch.  3,  $  3,  p.  152, 153, 2d  edit;  Gow  on  Part  ch.  5^  §  I,  p^  230,  3d  edit; 
Heath  v.  Sansom,  4  Ban.  &  Adolp,  R.  172 ;  Stfeet  v.  B^hy,  6  Ves. 
815. 

s  Heath  v.  Sansom,  4  Barn.  &  Adolp.  172. 

9  Ibid. 
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$s8olution  of  the  partnership  is  positiTely  intended  bji 
the  arbitrators.^ 

^  301.  The  only  other  important  qpieslion  of  a  prac- 
tical nature  under  this  head  is,  what  terms  in  the  sub^ 
Boission  will  amount  to  an  implied  authority  to  the  ar- 
hitrators  to  dissolfe  the  partnership.  Thus,  for  exam^ 
ploi  where  all  matters  in  diflference  between  the  part* 
oera  are  referred  to  arbitiatoia,  if  they  should  award  a 
disaolulion  of  the  partnership,  it  may  be  made  a  ques*- 
tioui  whether  the  arbitrators,  by  smh  an  award,  have 
not  exceeded  their  authority.  In  a  case  of  this  sort, 
the  Court  hdd,  that  under  such  a  submission  it  was 
deady  witibin  the  scope  of  the  authority  of  the  arbi- 
trators to  award  a  dissection  of  the  partnership.* 

^  302.  We  come,  in  the  next  ptace^  to  the  consider-' 
ation  of  the  dissolution  of  partnership  by  mere  opera- 
tion of  law.  And  this  is  dtvisibte  into  various  heads*^ 
(1.)  Dissoluticm  by  the  change  of  the  state  (statuui) 
or  coi)dition  of  one  or  more  of  the  partners.  (2.)  Dis- 
solution by  the  transfer  of  the  property  of  one  or 
more  of  the  partners  by  their  own  act,,  or  by  the  act 
of  the  law.  (3.)  Dissolution  by  the  bankruptcy  and 
insolvency  of  one  or  more  of  the  partners.  (4.)  Disso-* 
lution  by  a  public  war  between  the  countries,  of  which 
the  partners  are  respectively  subjects.  (6.)  Dissolutioa 
by  the  death  of  one  or  more  of  the  partners*  These 
heads  may  seem  somewhat  to  run  into  each  other; 
but  a  distinct  consideration  of  them,  in  the  order 
stated,  may  enable  us  to  see  the  principles  applicable 


1  Heath  «.  Sansom.  4  Barn.  &»  Adolp.  172;  Byen  v.  Van  Densen,  5 
Wend,  R.  968. 
s  Green  «.  Waring,  1  Wm.  Black.  R.  475. 
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to  each  in  a  more  exact  and  comprehensiye  manner, 
than  could  otherwise  be  conveniently  done. 

^  303.  And  first,  as  to  dissdution  by  the  change  of 
the  state  o  r  condition  of  one  or  more  of  the  partners* 
This  of  course  must  arise,  whenever  the  incapacity 
further  to  act,  suijuris^  results  by  operation  of  law  fix)m 
such  change  of  state  or  condition.  To  this  hea^  we 
might  refer  the  case  of  persons,  who,  being  partners, 
are  put  under  actual  tutelage  or  guardianship,  and 
are  by  the  local  law  disabled  to  act,  mi  juris ;  such  as 
persons  becoming  insane,  idiotic,  spendthrifts,  or 
otherwise,  from  excessive  weakness  or  vice,  being 
placed  under  tutelage  or  guardianship ;  ^  for  the  contin- 
uance of  the  partnership  contract  would  seem  necessa- 
rily founded  upon  the  personal  capacity  of  the ,  part- 
ner to  act  and  bind  himself  in  the  partnership  trans- 
actions. We  have  already  seen,  how  this  sul^ect  is 
dealt  with  in  the  Roman  and  foreign  law.* 

§  304.  So,  again,  the  same  result  will  arise  at  the 
common  law,  where  a  party  has  lost  his  capacity  to 
act  sui  juris  J  by  reason  of  his  outlawry,  or  convicticm 
and  attainder  of  felony,  or  treason.^  These  two  last 
cases  are  not  only  founded  upon  the  personal  inca- 
pacity of  the  parties ;  but  also  upon  the  further  c(m- 
sideration,  that  by  the  attainder  the  crown  becomes 
entitled  to  all  the  partnership  effects  by  virtue  of  its 
prerogative ;  that  is  to  say,  to  the  mmety  or  share  ol 
the  convict-partner,  by  way  of  forfeiture ;  and  to  the 


1  Ante,  §  3d5,  296;  Domat,  B.  1,  tit  8,  §  5,  art  13, 13;  Cod.  Lib.  4, 
tit  37, 1.  7 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  67;  2  Bell,  Comm.  B.  7,  ch. 
2,  p.  634, 635, 5th  edit;  Griswold  v.  WaddingtOD,  16  John.  R.  438, 491. 

«  Ante,  §  295»  29a 

9  Collyer  on  Partn.  R  1,  ch.  2,  §  2,  p.  71, 2d  edit 
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moietj  0r  Asxeu  of  ^  tbe  olk^  iiiDOcent  partnefs, 
upon  tke  extraarduBiarj  (if  it  does  not  deserve  the 
stroiiger  epitliets  of  extiavagant  anil  oppressive)  tech- 
nieal  doctriae,  that  it  is  beneath  the  dignity  of  the 
crowli  to  becc»ne  a  joint  tenant,  or  a  tenant  in  common 
with  a  subject,  and,  theoefiare,  the  king  shall  take 
the  wiiole  by  his  nreroeative.^    No  such  do^rine  has 


1  Collyer  on  Parto.  B.  1,  cb.  2,  §  2,  p.  71, 72,  2d  edit ;  Watson  on  Partn. 
di.e,  p.  377, 2d  e^ ;  Oow  on  PartiL  ch.  5,  §  1,  p.  216, 217,3d  edit— 
Mr,  Watson  (p.  377«  37Q  htm  stated  the  raasons  of  the  4octriae»  and  its 
hardship  in  the  following  terras 3  ''Before  concluding  this  chapter  upon 
the  death  of  partners,  it  may  be  proper  to  consider  tbe  consequences  of 
one  partner  becoming  civilly  dead,  by  outlawry  mr  by  attainder  for  tiea* 
loa  er  felony.  The  outiaw  or  convict,  being  dead  in  law,  incaiid^le  of 
entering  into  any  contract,  bringing  any  suit,  or  holding  any  property,  it 
is  clear,  that  a  partnership,  in  which  he  was,  is  ipso  facto  dissolved.  He 
k  as  incapable  of  tke  functions  of  a  partner  in  trade,  as  if  the  bnath  had 
left  his  body.  The  effects  of  his  d^oquency  are  extremety  scTere  upon 
his  copartner,  who  remains  a  good  and  lawful  man.  And  here  is  one  of 
those  instances,  in  which  by  our  law  the  innocent  suffer  with  the  guilty ; 
which  rather  shock  us  at  finrt  sight,  but  which  may  be  well  contrived  for 
the  prevention  of  crimes,  and  the  general  good  of  the  commonwealth. 
Upon  tke  outlawry  or  attdnder  of  one  partner,  all  the  partnership  eflbcts 
become  vested  in  the  crewa.  The  share  <Mf  the  partner  outlawed  or 
attainted  is,  in  the  first  [riaee^  forfeited  to  the  crown ;  whereby,  if  the  king 
were  eapable  of  being  so,  he  wooM  become  joint  tenant  or  tenant  in 
eommon  of  the  partnership  eflbets  with  the  other  partner;  bnt  as  this 
woald  be  inconsistent  wi^  the  dignity  of  the  monaich,  he  is  strictly  en* 
titled  to  the  whole.  8Sr  Wm.  Blachstone  says ;  <*  The  king  cannot  have 
a  joint  property  with  any  person  in  one  entire  chattel,  or  such  a  one  as 
is  not  capable  of  division  or  separation.  Bnt  where  the  titles  of  the  kin^ 
and  the  subject  eoncnr,  the  king  is  entitled  to  the  whde;  in  like  manner, 
as  tke  king  cannot,  either  by  grant  er  contract,  become  a  joint  tenant  of  a 
ehatiri  real  with  another  person ;  but  by  snch  grant,  or  contract  shall  be-> 
come  entided  to  the  whole  in  severalty.  Thus,  if  a  horse  be  given  to  the 
king  and  a  private  person,  the  king  shall  have  the  sole  property ;  if  a 
bond  be.  made  to  the  king  and  a  snbjecf,  tbe  king  shall  have  the  wh^la 
penalty;  the  debt  or  duty  be^ng  one  single  chattel ;  and  so  if  two  per. 
sons  have  the  property  of  a  horse  between  them,  or  have  a  joint  debt 
owing  them  on  bond,  and  one  of  them  assigns  his  part  to  the  king,  or  is 
attainted,  whereby  bis  moiety  is  fbrfeited  to  the  Crown,  the  king  shall 
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ever  been  pioimilgated  in  America;  and  even  in 
£ngland  it  has  become  obsolete  in  practice,  although 
it  is  still  a  subsisting  prerogative,  which  maj  spring 
upon  and  produce  the  ruin  of  the  innocent  and  un- 
wary partners. 

^  306.  The  same  result,  (that  is,  a  dissolution  of 
the  pamership,)  without  any  of  the  odious  features 
attached  to  prerogative,  is,  under  the  like  circum- 
stances, fully  established  in  the  Rcmian  and  foreign 
law,  whenever,  by  a  change  of  the  state  or  condition 
any  one  of  the  partners  is  disaUed  from  the  perform- 
ance of  the  appropriate  duties  of  the  partnership,  as  by 
the  loss  of  his  personal  liberty  and  power  of  action  by 
banishment,  or  by  bankruptcy,  or  by  insolvency,  or  by 
a  Judicial  prohibition  to  act  in  his  business,  or  by  a 
confiscation  of  his  property,  or  by  his  civil  death.^  In 
the  Roman  law  a  distinction  was  taken  between  the 
cases  of  great,  and  intermediate,  and  of  small  disa- 


hftve  the  entire  horse  end  entire  debt  For,  ee  it  it  not  oooMlant  with 
the  dignity  of  the  crown  to  be  partner  with  a  Mbject,  eo  neither  doee  the 
king  ever  loee  hie  right  in  any  inatance;  bnt»  where  they  interfere,  hb  in 
always  preferred  to  that  of  another  person.  From  which  two  principles 
it  is  a  necessaiy  consequence^  that  the  innocent,  though  nnfortunato 
partner,  must  lose  his  share  in  both  the  debt  and  the  horse,  or  in  any 
other  chattel  in  the  same  circumstances.*  One  good  eflbct  <d  this  doc- 
trine, with  regard  to  partnerriiip,  is,  that  it  may  render  a  man  cautious  as 
l§  the  persons,  with  whom  he  forms  this  relation,  and  that  it  renders  it  his 
interest  to  strive  to  pieseive  them  in  the  path  of  loyalty  and  virtue.  Be- 
sides ;  although  such  are  the  strict  rights  of  the  crown,  in  the  mild  spirit 
of  modem  times,  they  are  not  likd.y  ever  to  be  enforced,  either  against 
creditors  or  deserving  partners."  This  is  perhaps  the  best  apology,  which 
can  be  made  for  the  doctrine ;  but  it  is  impossible  to  disguise  either  its 
gross  iiyustice,  or  its  mischievous  tendency.  Why  should  innocent  per* 
sons  be  at  the  mercy  of  the  Crown,  whether  they  aie  to  be  involved  in 
positive  ruin  or  not?  The  case  of  the  late  Mr.  Fanntleroy  would  affiird 
a  striking  instance  of  the  terrific  results  of  such  a  prerogative. 
1  See  Griswold  o.  Waddington,  16  John.  R.  438, 491. 
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bflities.  The  two  former  dissdved  the  partnership ;  the 
latter  did  not.  Pointer  (says  Pothier,  quoting  the  Di- 
gest) soltitur  societas  capitis  dimnutiane  socii  maxiTna 
anU  media.  Hincj  ^^  Publicaiiane  quoqae  distrahi  sod- 
etaiem  diximus.  Quod  videiur  ^ctare  ad  universo* 
rum  banarum  piAKcationem^  si  socH  bona  publicentur. 
Nam  cum  in  ^yus  locum  alius  succedat^pro  mortuo 
habetur.^^^  Minima  autem  capitis  diminuiione  non  sol- 
vitur.  Quodrcaj  ^^  Si  fiiusfamilias  societatem  caierit^ 
deinde  emancipatus  a  patre  Jueritj  apud  Julianum 
qweriiur^  an  eadem  societasj  durety  an  vera  alia  sit^  si 
Jbrte  post  emancipcUionem  in  societate  duratum  est? 
Julianus  scripsitj  (Libra  14  Digestorvm^)  eamdem  socie- 
tatem durare ;  initium  enim  in  his  contractibus  inspiden- 
dum.  ^  Duahus  autem  actionibus  agendum  esse,  una 
adversus  patremj  altera  adversus  filium ;  cum  patre  j  de 
eOf  cujus  dies  ante  emancipationem  cessit;  nam  gus 
temporisj  quo  post  emancipationem  societas  duraviij  nihil 
prtestare  patrem  oportet ;  cum  JUio  autem,  de  utroque 
tempore  J  id  est,  de  tota  societate.  Nam  et  si  quid,  (in- 
quit,)  sociusfilii,  post  emancipationem  filii,  dolofecerii, 
tjus,  non  patri,  sed  filio  actio  danda  est.^^  Similiter 
nee  adrqgaiione  socii  solvetur  societas ;  non  tamen  ad 
adrogatorem  transibit.  Hoc  docet  Paulus ;  ^'  Societas 
qmmadmodum  ad  heredes  socii  non  transit,  ita  nee  ad 
adrogatorem ;  ne  alioquin  inviius  quis  socius  ejfficiatur, 
cm  nan  vult.  Ipse  autem  adrogatus  socius  permanet ; 
nam  U  si  Jiliurfamilias  emancipate  Jij^t,permanebit  so- 
cius.^^  Aliud  in  servo;  nam  quum personam  non  habeat, 
nee  nin  ex  persona  domini  socius  esse  possit,  sequitur 


1  Dig.  Lib.  17,  tit  2,  L  65,  §  12 ;  Pothier,  Pand.  Lib.  17,  tit  %  n.  61. 

•  Dig.  Ub.  17,  tit  2, 1.  58,  §  2;  Pothier,  Pand.  Lib.  17,  Ut  2,  n.  6L 

*  Ibid. 
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quod  hujns  manumissione  aut  alienatume  sdvatur  sock" 
ias.  Hoc  d^cet  UipiamMs;  ^«  SiMrms  me«8  soeieMem 
cum  Titio  caieritjetalienatusin  eadem  permanserit^  pa^ 
te^  dicij  alienatume  send  etpriorem  sodetatem  JmUimi^ 
et  ex  integro  aAvnam  indkoatam;  atque  idea  et  mOd 
et  emftori  aetiomem  fm  ^oeto  eompetere^  Skm^  Ann 
udcermis  me,  quam  oAwerm^  emftorem^  ex  ki^  cawriSj 
qnM  emte  alimationem  ineidenmtf  dand^i  actionem ; 
ex  reliqm$j  adeersus  emptoeem  9(dnmJ^  Pothier  a9- 
serfs  the  same  to  be  the  doctrinn  of  the  French 
law,^  and  it  is  sow  poaitivelj  afl^med  by  the 
Code  of  France,  *  asd  the  Code  of  Louinana/ 


1  Pothier,  Pand.  Lib.  17,  tit  2,  n.  60,  61 ;  Domat,  B.  1,  tit.  8,  §  5,  art.  15 ; 
Dig.  Lib.  17,  tit  2, 1. 65,  §  12;  Id.  1.  58,  §  a  — Vinniua  and  Heiaecciug 
have  commeDted  on  thif  fobject  in  their  Comueotaiies  to  the  buttetm 
Lib.  3,  tit  26,  §  7,  De  Publicatione,  p.  774,  edit  1777.  The  comment  is  ae 
follows.  '*  Quod  Paulus,  diets  L.  actione.  65,  §  publicatione.  12,  hoc  tit 
nnde  hie  locus  desumptus  est,  dioit,  Publicatione  bonorum  socii  distnhi  so- 
cietateni,  hoc  Modeettous  etUlpianus  dixenint^flocielatemsolvie^tisde^ 
minutione,  L.  4,  §  1,  d.  L.  verum.  63,  §  ult  eod.  Intelliguat  enim  capitie 
deminutionem  maximam  et  mediam,  cum  socius  severitatesententieaut  in 
servitutem  redigitur,  aut-  in  insalam  deportatnr,  quo  oasn  bons  darnnsili 
publican  solent,  L.  1,  de  bon.  danuK  L.  8,  $  1  d&  2»  qni  teetam  foe.  P»- 
terat  hec  species  dissociationis  etiam  ad  pnscedens  genus  referri,  ad 
earn  videlicet,  qnm  morte  socii  contingit  Quibus  enim  libertas  ant 
civitas  adempU  esit,  hi  jure  civlli  pro  mortuis  habentur;  eoqne  perti^nel^ 
quod  dicitur  in  d.  L*  vemm.  63,  §  ult  homines  interire  ant'  mortb,attt  n^ 
xima  et  media  capitas  deminutione.  Sed  et  alia  ratione  ad  se'qaens 
genus  refbrri  potest  Viim.  Atqni  si  obcsratus  bonis*  cedit,  bona  non 
pcdilicantnr,  sed  veadantm* ;  neo  ie  pro  mertuo  habetoc,  etf|Q8  eo^jBtoMi^ 
yeniit,  sed  cujus  bona  ob  delictum  consecrata  pablicatave  mmt^  Vide  L^ 
63,  §  10,  L.  58,  L.  65,  §  1  &  2,  ff.  pro  Soc.  Heinkcc." 

»  Pothier,  de  Society,  n.  147, 148. 

3  Code  Civil  of  France,  art  1865. 

4  Code  of  Louisiana,  (of  1825,)  art  2847.  —  It  has  been  he  Jd  by  the 
Supreme  Court  of  Massachusetts,  that  the  absconding  of  one  partner  la 
a  dissolution  of  the  partnership,  between  the  parties,  and  as  to  third 
persons,  who  had  notice  thereof.  Whitman  v.  Leonard,  3  P  ick.  R,  177| 
179. 
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^'  30Q.  A^aa ;  the  marriage  ^  of ,  a  ,  ^male  partner 
vfill,  at  t|ke  eommon  law,  for  ^}ie  ^e,.  reason,  create 

.A  ^iss€^ut}on  of  the  partnership  Vjiiffi/F^  operation  of 
law;  for,  in  the  jGurstr  j[dace,  byr/fhe^q^^rriage,  all  her 
.pyer^pnal  property  and  .  ejQfecXs  a^e  .^l^n^ferred.  to  and 
jbaloog  to  her  husbfUid  in  his  o^q  ^^t^!^f  unless  indeed 

1 4he(re  t»e  ,wnie  jQseni^a;ti9n  or  i^f^^d  ycpntract  to  the 
contrary; '  and  inthe  n^t  plf^^e^ftlbexTQi^rriage  creates 
a  positive  pearsonal  inpapacity  f^n^  h^r.  part ,  any  fur- 
ther to  enter  iprto,  or  to  hind  hersi^lf  hy;»fny  contract' 

:  ^  307.  In  the  next  place,  as  ,tq  ^^^jl^vtion  by  a  vol- 
uptary  assignment  by  one  or  mor^pC,  ,t^€^  partners  of  ^11 
his  right,  title,,  and  interest  in  tb^^p^f^orship  property. 
It  seems  now-  well  establishe4  atii^^  x^f^pmon  law,  that 
if  one  partner  does  make  such  a  yq^^ntfu'y  assignment 
of  all  right,  titlcj  and  interest  in  .^e^^^p^tpership  prop- 
erty and  effects,  that,  will  at  onc^.di^o^e  the  partner- 
ship, and  convert  the  assignee  or  ^j^chaser  into  a 


1  1  Black.  Comm.  442, 443, 444 ;  3  Story  on  Eq.  Inrisp.  §  1367. 
9  Ibid.$  Gow  o^  Paitiu  ch.  5,  §  1,  p.  236^ 3d  edit.;  Watson  on  Partn. 
ch.  7,  p.  384  {  d  Bell,  Cpmnu  B.  7,  cb,  2,  p^  ^^.  5tl)  edit ;  Griswol^  v. 
Waddington,  15  John.  R.  57,  82. — Mr.  Gow  and  Mr.  Wat^n  treat  the 
point  as  doubtful,  although  their  opinions  coincide,  with  that  expressed  in 
.  the  text  The  point  seems  to  have  been  directly  d/efided  by  Lord  Eldon 
;  iu  .Nerot  v.  Bumand,  4  l^uss.  R.  24Z,  260..  -flq.^i^re  said ;  "The  next 
question  is.  When  did  the  partnership  .terminate  ?  I|  was  a  partnership 
for  no  definite  period;  and  either  party  therefore  might,  at  any  ifao- 
ment,  have  put  an  end  to  it  by  notice.  Miss  Nerot  married  Mr.  Bumand, 
without  consulting  her  brother,  or,  at  least,  without  his  assent  If  she  chose 
BO  to  change  her  situation,  as  to  make  Mr.  Neiot,  in  point  of  fact»  if  the  part- 
nership went  on,  a  partner  with  Bumand,  M&  Nerot  bad  a  right,  the  mo- 
ment he  received  notice  of  that  atep,  to  act  upon  it>  and  say ;  <  Your  marriage 
has  put  an  end  to  the  partnership.'  .  No  delay  took  place  in  that  respect ; 
for  the  bill  was  filed  as  early  as  Hilary  term,  J820,  the  marriage  having 
taken  place  towards  the  close  of  the  preceding  y^ar.  I  agree,  therefore^ 
with  the  Vice  Chancellor,  in  saying,  that  thd  partnership  was  dissolved  on 
the  16th  of  September,  1819."   See  also  Giow^.  Supplement,  1841,  p.  64. 

Partn.  39 
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tenant  in  common  with  the  other  partners.^  I^  the 
assignment  be  hcndfidey  and  unexceptionable  in  other 
tespects,  this  would  seem  to  be  die  necessary  opera- 
tion of  law  upon  such  an  act ;  for,  (as  we  have  al- 
ready seen,)  every  partnership  being  founded  in  the 
voluntary  consent  of  all  the  parties  thereto,  and  that 
consent  being  founded  upon  a  deledus  persorMrumj  no 
partner  has  any  right  whatsoever  to  introduce  a  mere 
stranger  into  the  firm,  without  the  consent  ot  all  the 
other  partners ; '  and  if  such  consent  is  given,  then 
it  becomes,  to  all  intents  and  purposes,  the  substitu- 
tion of  a  new  partnership  for  the  old  one.  And  this 
is  equally  the  doctrine  of  our  law,  and  of  the  Roman 
law,  and  of  the  modem  foreign  law.'  The  Roman 
law  states  the  rule  and  the  reason  of  it  in  very  suc- 
cinct and  expressive  terms.  Cum  enim  sodeUts  ctm- 
sensu  contrahatur^  socius  mihi  esse  nan  potest,  quern  ego 
sodum  esse  nolui.^ 

^  S08.  Indeed,  there  never  could  be  any  doubt,  that 
a  genelral  assignment  by  one  or  more  partners  will  pro- 
duce this  efifect,  when  the  partnership  is  for  an  in- 
definite period,  and  determinable  at  will ;  for,  in  such 
a  case,  the  assignment  per  se  operates  at  once  as  a 
dissoluticHi,  upon  due  notice  thereof  by  the  party 
making,  or  receiving  the  assignment.  The  only 
point  open  for  discussion  seems  to  be,  whether  the 


1  Marqnanci  t.  Pref  ident  and  Directors  of  N.  Yoric  MaDuf.  Co.  17  John. 
R.  535;  Keteham  v.  Clark,  6  John.  R.  144$  ante,  §  372 ;  3  Kent,  Comm. 
Lect  43)  p.  59,  4th  edit ;  Rodrigiies  v.  Hefferoan,  5  John.  Cfa.  R.  417, 
488 ;  Nicoll  v.  Mumfbrd,  4  John.  Ch.  R.  583, 585. 

•  Ante,  §  5;  Inst  Lib.  3,  tit  38,  §  5, 8 ;  3  Kent,  Comm.  Lect  43,  p. 
59, 4th  edit;  Ex  Parte  Banow,  3  Rose,  R.  353,  353,  354;  Mmniy  v. 
Bo^it,  14  John.  R.  318 ;  Kingman  v.  Spar,  7  Pick.  235. 

<  Ante,  §  5;  Inst  Lib.  3,  tit  Se,  $  8. 

«  Dig  Lib.  17,  tit  3,  L  19;  Pothier,  Pud.  Lib.  17,  tit  3,  n. 38$  ante,  $  5. 
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same  conclusion  ought  to  be  admitted,  when  the  part- 
nenhip  is  for  a  fixed  or  definite  period,  and  the  assign- 
ment is  made  within  that  period,  in  contravention  of 
the  partnership  articles.  And  it  has  been  held,  that  if 
the  assignment  is  made  hondfide^  it  operates,  ipsofacio^ 
as  a  dissolution  of  the  partnership,  since  the  purdbas- 
er  is  not  compellable  to  become  a  partner,  nor,  on  the 
other  hand,  are  the  other  partners  compellable  to  ad- 
mit him  as  such*^ 


I  Per  Ld.  Denman  in  Heath  «.  Sansom,  4  Barn.  &.  Adolp.  175 ;  Mar- 
qnand  v.  Pres.  and  Directors  of  N.  York  Manof.  Ca  17  John.  R.  5S5, 529, 
535. — On  this  occasion  Mr.  Chancellor  Kent  said;  ''The  suit  was  for  a 
settlement  of  partnership  account,  on  the  ground  of  its  dissolution  by 
the  act  of  Fitch,  one  of  the  partners.  He  became  indebted  to  the  New 
York  Manufacturing  Company,  in  a  very  large  amount,  which  he  was 
unable  to  pay,  and  accordingly,  on  the  14th  of  April,  1814,  he  assigned 
over  to  them  aH  his  share,  or  undivided  estate  and  interest  in  the  copart- 
nership between  him  and  the  appellants.  In  May  following.  Fitch  ac- 
tually stopped  payment,  and  became  insolvent  It  was  contended,  on 
the  part  of  the  Manufkcturing  Company,  that  the  copartnership  was  dis- 
solved by  the  assignment,  in  April,  or,  at  least,  by  the  insolvency,  in 
May.  This  was  denied  on  the  part  of  the  appdlants,  on  the  ground,  that 
by  the  original  articles  of  copartnership,  it  was  to  continue  untU  dis- 
solved by  the  death  of  one  of  the  parties,  or-  until  two  of  them  should 
demand  a  dissolution..  According  to  the  coniftmction  given  to  the  arti- 
cles by  the  appellants,  they  had  a  right  to  keep  the  capital  of  Fitch  in  their 
trade  or  concern,  notwithstanding  any  assignment  of  his  property  to  his 
.creditors,  and  notwithstanding  an  actual  insolvency  on  his  part  I  was 
of  opinion,  that  the  partnership  was  dissolved  by  the  assignment,  and 
that  the  appellants  were  accountable  fbr  all  the  interest  of  Fitch  in  the 
capital  and  in  the  profits  of  the  concern.  I  do  not  mean  to  say,  that  a 
voluntary  assignment,  by  Fitch,  of  his  property  to  his  creditors  may  not 
be  a  breach  of  his  contract  or  covenant  with  his  copartners.  The  question, 
as  between  them,  under  their  articles  of  agreement,  it  was  not  necessary 
to  discuss.  But  the  creditors  of  one  copartner,  who  take  his  property  by 
assignment,  or  on  execution,  cannot  be  involved,  against  their  consent, 
in  the  responsibilities  of  a  copartnership.  The  capital  stock,  or  interest 
of  a  partner,  is  certainly  liable  to  his  separate  debts.  His  creditors  are 
entitled  to  it^  without  the  risk  and  burden  of  being  partners.  An  act  of 
bankruptcy,  says  Lord  Mansfield,  (Cowp.  448,)  is  a  dissolution  of  the 
partnership,  not  only  by  virtue  of  the  statntes  of  bankruptcy,  but  from 
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^  309.  Th^like'Ytile  seems  tdf  have  prevaitedin  the 
Roman  law;  f<*  tbefre  an  assignment,  by  a  debtor' 


the  necessity  of  the  things, -since  assignees  cannot  dory  on  a  tAide. 
According  to  the  dbdtrind  on'tbi^  part  of  the  appellants,  a  party  may 
lock  up  his  capital  id  a  m^totile  house  hy  such  an  agteement  as  the 
one  in  this  case,  and  it  piust  remain  untouched,  without  the  consent  of 
his  copartners,  during  his  life.  If  the  creditors  take  it  by  assignment, 
they  must  become  p4rtii6iii  iii  the  firm,  aiid' can  only  touch  the  yearly^ 
profits,  and  must  be  liable  to  the  yearly  losses,  and  fdr  att  the  engage- 
ments of  the  firm.  This  doctrine  appears  to  me  to  be  too  unreasonable, 
and  too  inconvenient,  to  t»€  endured."  This  decree  was  affirmed  unani- 
mously by  the  Court  of  Errors ;  and  on  that  occasion  Mr.  Justice  Wood- 
worth,  in  delivering'  .the  opinion  of  the  Court,  said ;  "  An  assignment 
made  by  the  party  himself,  under  circumstances  like  the  present,  pro- 
duces the  same  result,  in  both  cases,  they  give  rise  to  a  state  of  things 
altogether  incompatible  with  the  prosecution  of  a  partnership  concern, 
commenced,  and  previously  conducted  by  the  bankrupt  and  his  former 
copartner.  It  is  perfectly  clear,  that  a  new'  partner  cannot  be  admitted 
without  consent  This,  ex  vi  termini,  implies,  that  even  consent  would 
be  nugatory,  unless  the  assignee  elected  to  become  a  partner;  where 
he  does  not  so  elect,  but  (as  in  the  present  case)  insists  on  a  division 
of  the  property,  the  demand,  according  to  acknowledged  principles, 
cannot  rightfully  be  denied.  That  a  rule  of  this  kind  will,  in  some  caseis 
and  probably  in  the  present^  bear  hard  on  the  partners  opposed  to  a  dis- 
solution, is  not  to  be  doubted.  But  its  inconveniences  are  more  than 
counterbalanced,  by  the  superior  benefits  arising  from  its  application.^ 
There  is  another  insuperable  difficulty  opposed  to  a  continuance  of  the  • 
partnership,  and  that  arises  from  the  character,  in  which  the  respondents 
are  placed.  How  can  they  become  partners  with  Marquand  d&  .Barton  ? 
They  are  a  coipcxate  body,  and  act  as  trustees  for  the  benefit  of  the 
stockholders.  The  baiik  had  no  power  to  become  partners  with  the  ap> 
pellants;  it  was  not  within  their  corporate  privileges.  It  will  not  be- 
pretended,  that  in  the  situation  Fitch  was  placed,  he  had  not  a  right  to 
assign  his  interest,  and  that  it.  passed  under  the  assignment  to  the  re- 
spondents. I  conclude,  therefore,  that  the  assignment  by  Fitch,  per  se, 
dissolved  the  partnership.  In  the  case  of  Ketcham  and  Black  v.  ClaA, 
(6  Johns.  R.  144,)  where  one  of  the  partners  had  executed  an  assi^a- 
ment  of  all  his  right  in  the  partnership  property  and  debts,  it  is  said,  that 
« This  act  was,  of  iiself,  a  termination  of  the  partnerahip.'  But  there 
being  no  evidence  of  any  public  notice  of  the  dissolution,  nor  any  special 
notice  to  the  party  aflerwards  dealing  with  the  firm,  on  that  ground  the 
partners  were  held  liable.  As  between  themselves,  the  point  appealed 
to  be  conceded."    See  also  3  Kent,  Conun.  Lect  43,  p.  59,  4th  edit 
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oppressed  with  debt,  of  all  his  title  and  iaterestr  in  the 
piopert;  of  the  partnership^  for  the  benefit  of  his 
creditors,  was.  deemed  a  dissolution  of  the  partner- 
ship. ItCMj  (say  the  Institutes)  si  quis  ex  sociis^  mole 
debiU  pmegravatuSf  bonis  suis  cesseriiy  et  ideo  propter 
pubHcQ  a/iU,prvcaia  debita  siLbstantia  ejus  veneat^  solm- 
tur  sodetas*  Sedy  hoc  casUy  si  adkuc  consentiant  in 
SQoielaiemf  nova  videtw  indpere  societas^ 

\  310.  Tlie.  authority  of  one  partner  voluntarily  to 
s^gn  a  part  of  the  partnership  property  in  payment 
of^  09  as  security  for,  the  debts  thereof,  has  been  al- 
ready considered,  as  also  has  been  the  authority  of 
one  partner  to  assign  the  entire  partnership  property 
for  the  payment  of  th^  debts  due  to  all  creditors  of 
the  partn^sship.^  No  one  can  doubt,  that  the  former 
'is  pc^ecdy  valid  and  obligatory;  and  that  thereby 
the  property  is  severed  from,  and  ceases  to  belong  to, 
the  partnership^  If  the  latter  be,  (as  has  beqn  strenu^ 
ously  contended,)  also  valid,  but  of  which  nevertheless 
seriouft  doubts  may  be  entertained,  especially  where 
the  partnership,  is  for  a  term  of  years,  as  yet  unexpired, 
then  it  must  be  admitted,  that  it  will  amount,  by  op- 
eration of  law,  to  a  djssolution  of  the  partnership ; 
fcNT  the  case  then  falls  within  the  scope  of  the  doctrine 
already  stated  in  cases,  where  the  entire  thing,  consti- 
tuting the  foundation  and  object  of  the  partnership, 
is  extinct.' 


■WT- 


1  Ixwt  Lib.  3,  tit  26,  §  8;  Vinnius,  Comment  ad.  Id.  Sl  ante,  $  293, 
293;  Domat,  B.  1,  tit  8,  §  5,  art  12. 
>  Ante,  §  101,  and  note  3 ;  Tapley  v.  Butterfield,  1  Mete.  R.  515: 
8  Ante,  §  101,  and  note  3,  and  §  280, 281 ;  Havens  v.  Hussey,  5  Paige, 
Br.  30, 31 ;  Hitchcock  v.  St.  John,  1  Hoffm.  R.  511 ;  Anderson  v.  Tomp- 
kins, 1  BrocL  R.  456 ;  Pierpont  p.  Graham,  4  Wash.  Cir.  R.  232;  Tap- 
ley  «.  Butteifield,  1  Mete.  R.  515. 
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^311.  The  nkxi  (J^estibn  is  as  to  the  operatiob  ef 
an  inroluntarf  a^signttent^  of  an  asBignmeiit  tn  tmi- 
iumj  under  jdldicSdl  f)roeess  and  proceeding^;  Wtf 
hate  already  ieiit;  ^  Aat  a  separate  creditor  <rf  anj  one 
partner  maj  sSiztf  iiM  sell  the  right,  tilk,  aiid  intei^sl 
of  that  partner  ih  ihS  partnershi|^  goodi^  and  efleet^^ 
tinder  a  separate  jixd^ent  and  Execution  against  hiiiii 
The  execution  ^f  lite  letied  upon  the  Whde  of  &A 
tangible  goods  'HM  Effects  of  the  ][)aitheri9iiipj  or  upon 
a  part  thereof;  idii  in  each  casis  it  is  gpoA  to  the  ex* 
lent  of  the  juckgf^eni  debtc^'ii  rights  tide,  and  interest 
therein,  as  ii  ihAl  Ultimately  appear  upon  the  final 
adjustment  atttf  ^ttltement  of  the  partnei^p  cofr' 
tems.^  But,  is  Mon  as  th^  lety  and  sale  are  com"* 
pleted  under  tfad  lejreclitionj  the  piirehasei^  of  thi 
goods  t)r  etfedtir  be^^es^  by  mere  operatioil  of  laW) 
a  tenant  in  toMtt6l»  fliereef  with  thd  othe^  parttters ; 
if  the  levy  aiid  ^e  be  of  el  pert  only,  tbett  of  di^t 
part;  if  of  Ae  Midle,  then  of  die  entirety.®  But 
in  each  case  Ate  t^l  result  H  the  saihe^  that  k  to 
say,  it  amouirts  to  &  dissolution  of  ib6  partnership 
to  die  extent  of  the  right,  title^  ktd  interest,  levied 
upon  and  sold  iilide^  the  execution.  If  the  levy  iii  of  n 
part  of  the  p^tthet^p  property,  there  is  a  severance, 
pro  tantOj  t>f  i^  ^tneliiship  interest  therein ;  if  of 
the  whole,  theh  ttere  is  a  severance  of  the  entirety** 

1  Ante,  $  961  to  MBl 
«n)id. 

3  Ante,  §  961  to 263;  I'^tory  oiifiq.  Jurisp. $67t,  678;  Hioody  v.t*ayne, 
9  John.  Ch.  R.  548;  Dotton  o.  Morriaoii,  17  Ves.  194,  906;  Allen  v. 
Wells,  92  Pick.  ft.  «S6. 

4  Gow  on  Pvtn.  ch.  3,  §  1,  p.  9^,  3d  e£t ;  3  l^ent,  Comm.  Lect  43, 
p.  59, 4th  e4it ;  ^oz  .9.  jSC^buiy,  Cowp.  tt.  445 ;  Skip  v.  Harwood,  9 
Swanst  R.  585,  586,  note ;  Moody  «.  Payne,  9  John.  Ch.  R.  548 ;  NicoU 
p.  Mumford,  4  John.  Ch.  K. 595;  Roderigues  v.  Hefieman,  5  John.  CL  ft. 
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^312*  Th«  doctrine,  in  this  Tiew  of  the  matter,  u 
ptMented  by  the  common  law^  stands  upon  dear  and 
satid&ciDiy  groands.  If  the  sale  i$  talid  imder  the 
executioni  it  must,  of  course,  sufarogats  the  purchaser 
to  aU  the  rights  of  the  partner  himself  in  the  propertj. 
Now,  if  such  be  the  legal  resdt,  die  porchaaer  is  not 
honod  to  becoiie  a  partnef ;  nor  are  the  other  partners 


jU. 


4l7, 428 ;  Sutton  «.  MorriBon,  17  Yes.  194,  S0& — In  this  last  case  Lord 
ddon  said ;  ^  Another  question  remains,  of  far  more  difficulty,  and  of  as 
nuch  impeitaiiGfl^  as  any,  tiiat  ham  besQ  decided.    Whera  a  creditor  takes 
•ut  execution  against  the  effects  ef  as  individual  conoemed  in  a  partner^ 
ship,  it  seems  to  be  a  very  difficult  thing  to  determine  with  eertainty, 
how  he  is  to  take  his  execrution»    The  oM  cases,  if  they  are  to  govern, 
fo  in  tiiie  single  eoorae;  thai  tfie  creditor,  AadiDg  a  chattel,  beloaginf 
io  the  two,  laid  hold  of  the  entirely  of  it,  considering  it  as  belonging  to 
the  two ;  and  paying  himself  by  the  application  of  one  half,  he  took  no 
fcrtber  trouble.    It  is  obviooS)  that  it  wus  very  difficult  te  maintain  this 
as  an  equitaUe  proeeediaf,  if  a  due  proceedilig  at  law;  that  a  creditar 
of  one  partner  should,  without  any  attention  to  the  rightB  of  the  partneos 
themselves,  take  one  half  of  a  chattel  belonging  to  them ;  as  if  it  was 
perfectly  clear,  that  the  interest  of  each  was  an  eqiud  moiety.    On  the 
other  hand,  it  may  be  represented,  that  the  world  cannot  know,  what  is 
the  distinct  interest  of  each ;  and  therefore  it  is  better,  that  the  apparent 
interest  of  each  should  bo  considered  as  his  actual  interest    But  Courts 
Of  "Equity  have  long  held  otherwise ;  and  long  before  the  case  of  Fox 
v«  Hanbury«  I  understand  this  Court  to  have  said,  that  was  not  equitable ; 
and  to  have  held,  as  is  the  constant  course  at  present,  that  upon  an  execu- 
tion i^inst  one  partner,  or  the  quasi  execution  in  bankruptcy,  no  more 
«if  the  property,  which  the  individual  has,  diould  be  carried  into  the 
partnership,  than  that  quantum  of  interest,  which  he  could  extract  out  of 
the  concerns  of  the  partnership,  after  all  the  accounts  of  the  partnership 
Vere  taken,  and  the  effiscti  of  Aat  partnership  were  reduced  into  a  dry 
mass  of ^isferty,  upoo  whkh  «o  person  except  the  partners  themselves 
had  any  okim.    In  the  case  supposed  by  Lord  Mansfield,  a  bill  filed, 
w^re  there  was  an  execution  at  law,  a  Court  of  Equity  has  no  difficulty 
ii^managing  it ;  having  the  means  of  taking  the  complicated  accounts 
of  the  partnership,  and  reducing  the  concern  into  that  state,  in  which  the 
'pfoperty  would  be  divisible  as  clear  surplus.    But  the  Court  of  King's 
Bench  has  repeatedly  held,  with  considerable  doubt  of  late,  how  the 
object  is  to  be  accomplished,  that  a  creditor,  taking  execution,  can  take 
onJy  the  interest  his  debtor  had  in  the  property.* 
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Imuid  to  admit  kim  iBto  die  pattBeishipii.  He  must, 
therefive,  hsAd  a  cobubcmi  and  undivided  intetest  wiA, 
ikem  in  Ae  pn^ity ;  and  this  can  be  osAj  faj  treating' 
it  as  a  tenancy  in  common,  cieated  by  c^ration  o£law. 
Wh^er  it  might  not  have  been  better^  aws  an  origin 
nal  ipiestion,  to  have  hidd  at  the  common  law,  that 
no  separate  credited  shooU  be  entitfed  to  execute  Ins 
judgment  against  the  partnership  property,  leaving 
the  latter  exdasively  liable  to  the  joint  creditors,  it  i^ 
too  late  to  inquire.  Certain  it  is,  that  the  doctrine^ 
has  very  many  practical  dfiflBcukies  and  misdii^  a^ 
tending  it,  independent  of  the  apparent  wrong  and 
icgury,  wlvch  may  be  done  to  the  other  partners  by  a 
sudden  dissolution  of  the  partneiship  at  the  instance 
of  a  third  person,  in  violation  of  the  oUigations  of 
the  partners'  own  contract,  that  it  shall  endure  for  a 
fimited  period.  It  is  a  strange  ancnmaly  in  jurispru* 
dence,  that  third  persons  shcMild  be  entided  to  dis^ 
scdve  the  scdenm  bond  fide  contracts  ol  partners  at 
their  own  caprice^  and  {Measure,  however  ruinous  may 
be  the  effects  to  the  innocent  partners ;  for  the  part- 
nership may  be  thus  dissolved  in  the  midst  of  the 
progress  of  the  most  successful  adventure,  and  thus 
irreparable  losses  may  ensue  therefirom.  However,  this 
is  not  a  peculiar  feature  of  the  axmncm  law ;  for  it  is 
to  be  found  equally  recognised  in  the  Roman  law,  at 
least  where  all  the  eflfects  of  the  partner  are  sold  to  his 
creditors;  for  it  is  said;  Item,  bonis  a  credUoribu$ 
venditis  unius  sociij  disbraki  socieiaiem  Labeo  ait.^ 


1  Dig.  Lib.  17,  tit  2,  $  65;  Pothier,  Pand.  lib.  17,  tit  2,  n.  62;  I>omat, 
B..l,tit8,{5,art  12;  2  Kent,  Comm.  Lect  43,  p.  59,  4th  edit— No 
case  of  this  sort  is  mentioned  by  Pothier.  He  speaks  only  of  the  disao> 
lution  of  the  partnership  by  the  failure  or  bankruptcy  of  one  partner ; 
and  (as  it  shoold  seem)  only  of  a  sale  of  his  effects  consequent  thereon. 
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^  31S;  Basraig  frMA  tMd  to  the  next  case,  whicfa< 
stands  upon  a  close  analogy^  that  of  a  dissoliition  of: 
the-  partniership  by<  the  bankruptcy'  or  insolveney  of^ 
oneor  moFfe  of  the  partners,  it  may  be  remarked,, 
that  this  naturally,  and,  indeed,  upon  just  reasoning, 
necessarily  ptoduces^  tins  effect';  for  the  bankiupt: 
partner  is  •  th^eby^  disabled  to 'perform  hut  portion  of/ 
the  partnership  contmct,  since  all  lus  property  isv  by 
operation-  of  law,  immediately  upon  the  declaration 
of  his  bankruptcy  or  insolvency 'devested' out  of  htm  4? 
smd  it  passes  by-  assignment  to  the  persons,  who ^ are* 
duly  designated,  a^s  the  ascdgnees  th^eof;  to  dispose  *  of: 
the  same,  and  to  distribute  the  prooeeds-  among  faisi 
cr^itors.  The  assignees  are  not;  on  the  one  hand,  com^* 
pellable  to  become  partneti3^,n(nr'on  the  other  hand,  are: 
the  other  partners  compellable  to  admit  thMo  into  the? 
partnership,  for  the  reasons  alieady  suggested  under 
the  preceding  bead**  But  a  more  important,  and  an? 
absdutely  conclusive,  ground  isy  that  the  farther  con^* 
tinuatbn  of  the  partnership^  is:  utterly  ihcompatiUe 
with  tbewhole  policy  and  ol^ects  (^the  bankrupt  and 
ittsd vent  syetenur.  These  systems  contemplate  an.  im* 
mediate  sale- and  distiibotion  of  the  assets  among  tfa&' 
d^itors;  and  the  assignees  have  no-authority  whatever* 
to  enter  into  any  further  engagements  in  any  trade  or 

PotHiei',  de  Society  n.  148*  See  also  Domat;  R  l,.tit  3,  §  5,  art  12,  note.. 
The  Code  Civil  of  Fraoce,  art.  1865,  and  the  CodOvof  Loaimna,  (of  18S5,) 
aM.  2847^  apeak  only  of  a  dissolution  bj  failure  or  Bankruptcy.  See. 
also  Duvergier,  Droit  Civil  Frao^  Tom.  5,  §  44%  444,  44S.  It  seems 
doubtfbl,  (to  say  the  least,)  whether  the  Roman  law  contemplated  any. 
sale  of  the  effects  of  one  partner  to  be  a  dissolution  of  the  partnership, 
cfxcept  where  the  entirety  was  ordered  to  be  sold  by  judicial  process  at 
the  instance  of  his  creditois,  or  by  a  cessio  bononim  of  all  his  efibcts. 
for  the  benefit  of  his  creditors.  See  La  Croix,  La  Clef  des  Lois  Romaines, 
tit  Society,  Tom.  2,  p.  585.  See  also  Mr.  Chancellor.  Kent's  observations 
in  Gfiswold  v.  Waddington,  16  John.  R.  491. 
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business  oa  recount  of  ^  eieditois^  qr  ^t  their 
risk.^  Heace,  tlie  cooimoa  law,  the  Roman  law,  and 
the  iiic¥lem  fbreign  l^^w  all  concur  i^  the  same  gene- 
ral vesulti  that  bankruptcy  or  insolvency  ifii  of  itself, 
by  mere  operation  of  law,  a  complete  dissolution  of 
the  partnerslup.^  Afariiori^  the  like  ^tfine  applies,, 
where  all  the  partners  beoome.  bankrupt ;  for  then  Ae 
whole  property  is  devested  out  of  all  of  thefioi. 

^  3.H*  Anolhev  (jpesuon  usually  ^qses  under  tlus 
head ;  and  that  is,  from  what  tiim^.  is  the  partnership 
dissolved  by  the.  bankruptcy  or  insolvency  of  one  (ht 
more  of  the.  partners  ?  ts  it  froB^  the  act  of  bank- 
ruptcy or  insolvency  ?  Or  from  the  juc^cial  or  edier 
dedaratiea  of  that  €aci^  under  the  commission  ?  Or 
from  the  time  of  tlw  assignmeni  of  th^  j^perty  to 
the  assignees  ?  The  rule  now  estobUshedi  ^t  least  in. 
the  policy  of  the  British  system  of  bankrujplcy,  is, 
that  the  dissolution  takes  efiect,  immediately  upon  the 
declaration  of  the  bankruptcy  uncbr  the  commissiott, 
by  relation  back  ta  the  time,  when  the  act  of  bankr 
ruptcy  was  committed ;  so  that  from  that  period  the 
bankrupt  is  deemed  devested  of  all  his  pioper^  and 
efihcts ;  and,  by  operation  of  law^  as  soon  as  assignees 
are  app(»nted,  it  is  vested  in  them  by  lelation  fitw. 


^  Gow  on  Partn.  ch.  5,  $^  1,  p.  8S7, 298^  9d  edit.;  GoHyer  on.Partn.  B. 
1,  ch.  %  f  3,  p.  69,  70, 71 ;  Id.  B.  4,  ch.  1,  p.  578,  579,  2d  edit;  Fox  o, 
Hanbuiy,  Cowp,  R.  445 ;  Ex  parte  Smith,  5  Yea.  295 ;  Wilson  v.  Green- 
wood, 1  SwansL  R.  471, 482,  483 ;  Crawshay  r.  CoIIidb,  15  Ves.  217, 223 ; 
Marqnand  v.  N.  York  Manuf.  Company,  17  John.  R.  525 ;  Griswold  «• 
Waddington,  15  John.  R.  57,  82;  S.  C.  16  John  R.  436,  491;  3  Kent, 
Comm.  Lect  43,  p.  38, 39, 4th  edit 

s  Dig.  Lib.  17,  tit  2, 1.65,  §  ] ;  Pothier,  Pand  Lib.  17,  tit  2,  n.  62; 
Pothier,  de  Society,  n.  148;  Civil  Code  of  France,  art  1865;  Duvergier, 
Droit  Civil  Fran^  Tom.  5,  §  443 ;  Code  of  Louisiana,  (1825,)  art  2847 ; 
2  Mor.  &  Carlt  Pallidas,  p.  773, 1. 10;  2  Bell,  Comm.  B.  7,  ch.  %  p.  643, 
5th  edit;  Yinn.  ad  Inst  Lib.  3,  tit  26«  $  8,  Couax^i  ante,  $  309. 


CB.  mil.]    DissoLvnoir  «or  f  ^itnership.  467 

tke  same  pmod*^  How  far^  and  to  what  intentB  and 
purpose,  it  BHBpekids  the  rights  and  authbritieB  of  the 
(Other  sdv^nt  partneirs  over  the  jpartnersfaip  will  come 
under  exatninatioB,  when  we  €ome  to  consider,  what 
die  the  ccHisequences  of  a  dissolution^ 

^  315.  In  the  next  plaee^  as  to  dissolution  by  a 
public  War  between  the  countries,  of  which  the  part- 
ners are  respectively  subjects.  Although  thk  point 
does  not  seem  to  have  been  discussed  in  our  courts  of 
justice  until  a  comparatively  recent  period;  yet  it 
would  seem  to  be  a  necessary  result  of  principles  of 
public  law,  wdl  established^  and  cleariy  defined.  By  a 
declaration  of  war  the  respective  suljects  of  each  coun- 
try become  positive  enemies  of  each  other.  They  can 
carry  on  no  commercial  or  other  intercourse  with 
each  other;  they  can  make  no  valid  contracts  with 
each  odier ;  they  can  institute  no  suits  in  the  courts 
of  either  country ;  they  can,  prc^eriy  speaking,  hold 
no  communication  of  an  amicable  nature  with  each 
other ;  and  their  property  is  mutually  liable  to  capture 
and  confiscation  by  the  sulgects  of  either  country.* 


1  3  Kent,  Comm.  Lect  43,  p.  58,  59, 4th  e^it ;  Watson  on  Partn.  ch.  5, 
p.  302  to  p.  312, 2d  edit. ;  Gow  on  Partn.  ch.  5,  §  3,  p.  298, 299,  3d  edit ; 
CoUyer  on  Paitn.  &  4,  ch.  1,  p.  563  to  p.  590, 2d  edit ;  ^oz  v.  Hanbnry, 
Cowp.  R.  445;  Hague  v.  RoUeston,  4  Barr.  2174 ;  Ezparte  Smith,  5  Yes. 
295;  Hanrey  v.  Crickett,  5  Maule  &  Selw.  336;  Dutton  v.  Morrison, 
17  Yes.  194, 203, 204 ;  Barker  v.  Goodair^  11  Yes.  78,  83;  lliomason  r. 
fVere,10EaM,4l8. 

s  Potts  V.  Bell,  8  Term  R.  561 ;  The  Rapid,  8  Crapch,  155,  161 ;  The 
Julia,  8  Cranch,  181,  194;  The  Hoop,  1  Robin.  R.  196;  Griswold  v. 
Waddington,  15  John.  R.  57 ;  S.  a  16  John.  R.  438.  ->  In  this  last 
case  all  the  existing  authorities  upon  the  whole  subject,  foreign  as  well 
as  domestic,  were  brought  together,  and  critically  examined  with  veiy 
gpreat  learning  and  ability.  See  also  2  Wheaton's  Reports,  Appendix,  p. 
27  to  p.  37 ;  3  Kent,  Comm.  Lect  43, p.  62, 4th edit;  Scholefield  v.  Eichel- 
berger,  7  Peten,  R.  58a 
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Now  it  is  obvious  from  these  «c«sidenttmis,  that  Ae 
whole  objects  and  ends  of  the  *  partserehip,  die  appU- 
cation  of  the  joint  funds,  skill,  labor,  and  enterpose 
of  all  the  partners  in  the  oommon  business  thereof  can 
no  longer  be  attmned.  'The  ^^ondiision,  chereftHre, 
would  seenr  to  be  absolutely  inesistihle,  that  this  ^mu- 
tual supervemng  ineapacitj  rinust,  upon  the  veij 
piinciples  applied  to.adl  andogous  cases^  amount  to 
a  positive  dissolution  of  the  partnership. 

§  316.  The  law  of  nadoas  does  not  even  stop  at 
the  points  already  stated ;  but  it  proceeds  fiaurther. 
The  question  of  enemy,  or  not,  depends  not  up^ 
the  natural  allegiance  of  the  partners,  but  upon  their 
domicil.  If,  therefore,  the  partnership  is  established, 
and,  as  it  were,  domiciled  in  a .  neutral  country,  and 
all  the  partners  reside  there,  it  is  treated  as  a  neu- 
tral establishment,  and  is  entided  to  protection  ac- 
cordingly*^ On  the  other  hand,  if  any  one  or  more  of 
the  partners,  in  such  a  case,  is  domiciled  in  an  enemy 
country,  he  is  treated  personally  as  an  enemy,  and 
his  share  of  the  partnership  property  is  liaUe  to  cap- 
ture and  condemnation  accordingly,  notwithstanding 
the  partnership  establishment  is  in  the  neutral  coun- 
try.* What,  then,  is  the  case,  where  the  partnership  is 
established,  and,  as  it  were,  domiciled,  in  an  enemy 
country?  The  rule,  then,  fully  recognised  as  appli- 
cable to  the  case,  is,  that  the  partnership  is  to  be 
treated  throughout  as  a  hostile  establishment,  and  the 
whole  partnership  property  is  liable  to  capture  and 
condemnation,  as  enemies'  property,  notvidthstanding 


i  The  Veniw,  8  Cranch,  R.  953;  The  Indian  Chief,  3  Robin.  R.  96 ; 
McConnell  v.  Hector,  1  Bos.  &  Poll.  113;  Grieweld  v.  Waddington,  15 
John.  R.  57 ;  S.  C.  16  John.  R.  43a 

9  The  Franklin,  6  Robin.  R.  137* 
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one  €r  nore  of  the  pardiei^  may  Im  dbnuciled  in  a 
Bsdtrid  caaatty.  A  Jbrtim^  if  seme  of  tba  partnenf 
BXe  fondled  k  one  of  the  hoatSe  coantrief ,  and  tbcr 
rest  in  the  other,  it  is  clear,  that  the  partnership  is 
hostile,  and  the  partners  are  also  personally  enemies.^ 
The  just  inference  from  all  these  considerations  seems^ 
dierefore,  to  be,  that  in  all  these  cases,  there  is  an 
lifter  incompatibilitj,  created  by  operation  of  law,  be- 
tween the  partners,  as  to  their  respective  rights,  duties, 
and  obligatkms,  both  pablic  and  private,  and,  thare^ 
fore,  that  a  dissolution  must  Necessarily  result  there- 
from, independent  of  the  will  or  acts  of  the  parties*^ 


>  The  Tigiltofia,  1  Robirt.  R.  1 ;  The  Smnpson,  eited  inr  flMr  Fhilriiliif^ 
6  Robin.  R.  1Q7 ;  The  Friendachftft,  4  Wheftt  R.  105 ;  the  Sft«r  Xete 
Indtano,  9  Gallie.  R.  968. 

*  This  whole  mbject  ciime  gacceesirefjf  hefi>re  ih6  Baptem^  Cbtirt  df 
New  Toilc,  ftDd  the  Court  of  En^rs  of  (hat  State,  in  the  ea^e  of  GiAswtHi 
r.  Waddiir^rton,  15  Johns.  R;  87;  and  S.  C.  16  Johns.  R.  436.    The  ma9« 
terly  jndgments  of  Mr.  Chief  Justice  Spencer,  and  Mr.  Chancellof 
Kent,  delivered  on  this  ocesston,  ejebanst  the  whole  learning  And  reasei^ 
ing  npon  it ;  and  are,  indeed,  jndicial  discuitrions  of  rare  and  exqoisite 
ability,  research,  force,  acenracy,  And  compfehensiveness. — The  ultimate 
decision  was,  that  the  partnership  was  dlMotved,  by  the  (Nidtfrrence  of 
war  between  the  countries.    The  ibllowlng  eaftrMt,  frdm  the  opIeMi  ef 
Mr.  Chief  Justice  Spencer,  presents  a  clear,  though  brief  review  of  th« 
principle.    He  said;   ''Upon  the  fbllest  reflection,  which  I  liave  been 
ab^Te  to  give  to  the  subject,  my  opinion  is,  thJsC  the  declaration  af  uttof 
between  the  United  States  and  Great  Britain  pfodoeed  A  suspeMleil 
dtering  the  war,  or,  ipso  fiicto,  a  dissolution  of  the  paftnerahi^  previously 
eansting  between  the  defendants,  so  that  the  one  is  not  responsible  open 
the  contract,  eifpress  or  implied,  of  the  othef.    tt  will  be  petce^eil^  that 
tfafo  proposition  assumes  the  fliet,  thitt  the  fntfBaBtMp  («cweeft  the  de-- 
iendants  had  not  become  dissolved  by  the  eUtnt  of  time,  or  ibe  acts  of 
either  of  the  partners,  although  this  point  H,  iif  itielf,  very  questionable. 
The  better  conclusion  from  the  evidence  is,  that  the  copertnership  expired 
by  its  own  limitation  during  the  war;  and  the  ecisrienee  of  the  war 
would,  at  all  events,  dispense  with  the  public  notice,  which  is,  in  geneiali 
necessary  to  the  valid  dissolution  of  i&  partnership.    The  ea«e  dieeloaes^ 
that  the  Arm  of  Henry  Waddington  A  Co.  eodiMed  of  Benry  and 

Partn.  40 


470  FAETHKESHIP.  [CH. 

§  317.  In  the  next  and  hat  ftace,  as  to  a  dinQliitiQB 
lij  die  death  of  one  of  the  partners.  Time  is  no  doabt, 
that,  by  the  principles  of  die  common  law,  the  death 


Waddingtoo ;  tfant  Heniy  ii  ft  ftilwh  aulijccly  Tendaoty  beftm  md  dnriiy 
the  war,  m  Lonfai,  mnihirtiny  the  pMUmJup  cwiceiei  tiiere,  vfcilil 
the  defendui  WIS  raident  here.  Tlie  inigiitiitionij  which  gwe  liee  to 
the  piceeiil  enky  took  place  in  EnglaiMi,  and  eMchmnAf  widi  Hcnj 
Waddington,  dming  the  late  war  between  tUaooimtij  and  Great  Britain. 
Il  waa  admittdi  on  the  argnment,  and  eo  the  ftct  nndoebtediy  i^  that 
the  proptwition,  I  hare  adfaneedy  ii  nnilhai  ayppuited  nor  denied  bj  anjr 
judicial  decirions  or  elementaiy  writer  of  the  common  law;  bat,  if  I 
miitake  not,  it  ii  snpported  b j  the  itiunftat  raaaona,  and  by  neeeamy 
anakfy  with  adjodfod  caeaiL  The  Snt  inqniij  k^  what  are  the  objarti 
and  endi  of  pirtnenhipa.  Tliey  are  entered  into  with  a  view,  that 
widi  the  joint  fundi,  ai[fll,  and  labor,  of  the  aefenl  paitnen^  the  intenita 
of  the  omcein  may  be  ad?anced  and  promoted.  There  may  be^  and 
fiequeutly  are,  diSerent  indocementa  inJhiencuy  each  partner;  one  maj 
have  more  capital  and  credit;  another  may  have  more  akill,  activi^,  and 
esperience.  The  one  may  chooee  to  be  a  dormant  and  inert  partner, 
ihiniihiiv  an  eqoivalem  for  the  aenriees  and  akiU  of  the  odier,  and  leaviaf 
the  bniinew  entncly  to  hie  contnd  and  manegemenL  But  unwaphin- 
ed  aa  thie  pertnerriiip  i^  we  mnrt  andemland  it  to  be  an  onion  widi 
a  view  to  the  employment  of  the  joint  capital,  labor,  and  akill  of  both 
the  partnen^  lor  the  poipoaea  of  internal  and  eztenial  cooomeree  between 
thii  coontiy  and  Great  Bntaln.  That  the  object  of  the  partneiakip  em* 
braced  both  theae  objecta  of  internal  and  eztenial  tnde^  would  aeem  l» 
be  unqaeetionable,  fiom  the  local  position  of  the  partnen.  That  the 
death,  inaanilj,  or  bankinptcy  of  one  of  the  partnen  opentea  aa  a  die- 
adution,  waa  not  questioned  in  the  aigument ;  and  a  reqiectable  elemen- 
tBjy  writer,  Mr.  Wation,  ii  of  opinion,  that  the  maniage  of  a  feme  eole 
partner  would  produce  the  aame  conaoqnence.  The  caaea  of  Pearee  s. 
Chamberiein,  (9  Yea.  33)^  and  Sayer  v.  Bennet,  ( Wataon,  383),  and  aer- 
end  other  caaoe  cited  by  him,  all  go  lo  establish  the  generd  principle, 
that  deatfi,  inaanity,  and  bankruptcy,  work  a  dianlulkn  of  psrtnerriiipB; 
and  they  proceed  on  the  principle,  that  the  other  partnen  are  not  bound 
to  admit  the  representitiTes  of  a  deceased  or  insane  partner  into  the 
concern,  the  confidence  having  been  originally  placed  in  the  penonal 
akin  and  etrtftflir^  of  thoee  no  longer  able  to  aflbid  it  Let  there  prin- 
c^les  be  applied  to  the  picacnt  case,  sod  it  would  aeem,  that  the  aame 
result  is  ineritable.  In  what  situation  did  the  war  put  the  defendanti^ 
as  regarded  each  other?  Moat  undeniably,  the  two  nationa,  and  all  their 
eitisena,  or  subjeda,  became  enemjea  of  each  other,  and  the  consequence 
of  diis  hostility  waa,  that  all  inteicoune  and  commnniration  between 
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of  any  one  partner  will  operate  as  a  dissdution  of  the 
partnership,  however  numerous  the  association  may  be, 
not  only  as  to  the  deceased  partner,  but  as  between  all 


them  became  unlawfuL  This  la  not  only  the  acknowledged  principle  of 
the  law  of  nations,  but  is  also  a  part  of  the  municipal  jorispradence  of 
every  country.  I  need  not  cite  cases  in  support  of  a  position,  which  has 
80  repeatedly  been  recognized  in  the  English  Courts,  and  incur  own, 
possessing,  as  well  admiralty,  as  common  law  jurisdiction.  Another 
consequence  of  the  war  was,  that  the  shipments  made  by  each  of  the 
partners  would  be  liable  to  capture  and  condemnation  by  the  cruisers  of 
the  govemment  of  the  other.  And  another  very  serious  evil  attended 
them ;  no  debts,  contracted  in  the  partnership  name,  could  be  recovered 
in  the  courts  of  either  nation ;  they  not  having,  in  the  language  of  tfan 
law,  a  persona  standi  in  judicio,  whilst  they  were  amenable  to  suits  in  the 
courts  of  both  nations.  (The  Hoop,  1  Rob.  201).  It  is  true,  the  same 
disability  to  sue  for  debts,  due  the  firm,  antecedent  to  the  war,  would 
exist  This,  however,  does  not  weaken  the  objection ;  it  remains  still  an 
important  item,  in  considering  whether  a  partnership  exists,  when  the 
new  debts  created  are  to  be  liable  to  the  same  disability.  It  appears, 
that  Joshua  Waddingtoa  is  a  eitiaen  of  the  United  States ;  and  it  has 
been  already  mentioned,  that  Henry  Waddington  is  a  British  bom  sub-, 
ject  They  owed  diflerent  allegiances ;  and  it  became  part  of  their  duty 
•  to  lend  all  their  aid  in  a  vigorous  prosecution  of  the  war,  the  one  to  the 
United  States,  and  the  other  to  Great  Britain.  And,  it  appears  to  me,  that 
it  would  not  comport  with  policy  or  morality,  that  the  law  should  impe- 
riously continue  a  connexion,  when,  by  its  very  continuance,  it  would 
afibrd  such  strong  inducements  to  a  violation  of  that  fidelity,  which  each 
owes  to  his  government  Again;  all  communication  and  intercourse 
being  rendered  unlawful,  and  it  being  a  well-established  principle,  that 
either  partner  may,  by  his  own  act,  dissolve  a  partnership,  unless  le- 
stxained  to  continue  it  for  a  definite  period  by  compact,  in  what  manner 
could  such  intentions  be  manifested  during  the  war?  It  might,  indeed, 
be  made  known  to  the  public  of  one  of  the  countries,  but  it  could  not  be 
notified  to  the  public  of  the  hostile  country;  and  thus,  unless  the  war 
produced  a  dissolution,  he  would  be  responsible,  notwithstanding  he  had 
the  desire  to  dissolve  the  connexion,  merely  from  inability  to  make 
known  that  determination;  an  inability,  produced  by  events  utterly  u»- 
eontrollable*  When  the  objects  and  intentions  of  an  union  of  two  or 
.more  individuals  to  prosecute  commercial  business  are  considered; 
when  it  is  seen,  that  an  event  has  taken  place,  without  their  fault,  and 
beyond  their  control,  which  renders  their  respective  nations,  and  along 
with  them,  the  defendants  themselves,  enemies  of  each  other ;  that  all 


* 
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die  mrnvan^  The  reMcm  is,  diat,  vpon  the  theory  of 
this  branch  of  the  law,  the  peraonai  qualities,  skill, 
diligence,  and  superintendenca  of  each  one  of  die 
partners,  are  justly  presumed  to  enter  into  and  to 
constitute  a  matenal  consideratioii  with  all  the  other 
p^rtner^  for  engaging  in  the  partnership*  In  sbor(, 
it  is  a  mutual  and  reciprocal  engagement  of  each 
partner  with  all  the  others,  diat  the  partnership  shaH 
be  carried  on  with  the  j(»nt  aid  and  cooperation  of 
all ;  and,  therefore,  the  survirors  ought  not  to  be  held 
bound  to  continue  the  connexion  without  a  new  con- 
sent,  when  the  abilities,  skill,  and  character  of  the 
deceased  partner  either  were,  or  at  least  might  have 
been,  a  strong  inducement  to  the  original  formatiop 
of  the  partnership.' 


iMmmomcatioii  and  intttrcouiae  hu  baeom*  vniawfU ;  that  thef  «aa  ao 
longer  ooopente  in  the  condoct  of  their  conunon  buiiaeeot  bj  mflbidiiig 
fuh  other  adviee,  aad  are  kept  hoodwinked,  as  to  the  eondiict  of  eae^ 
«ther;  that  the  trade  itself,  in  which  they  wore  engaged,  haa  eeaeed  to 
^odat ;  that  if  thoy  enter  into  any  contiacta,  they  are  ino^iable  of  enfote- 
ing  their  peribrmance,  by  a^  appeal  to  the  oonrta ;  that  their  aUegience 
kade  thev  (e  anpport  oppoaita  apd  oonflicting  intateati ;  I  am  compeUed 
lo  aay,  that  itus  law  cannet  be  ao  nnjnat,  aa  to  pnmonnoe,  diat  &  paitnaa 
ihip,ao  euonmataneed,  when  all  ita  objeeta  and  ends  are  preatialed, 
ahall  e^ntinue ;  and,  with  the  deaxest  conviction  «pon  my  mind,  and  in 
onalagy  to  tbs  eaeea,  to  which  rafeienee  haa  been  madoi  I  have  ^oom  to 
the  eendusion,  that  (he  partnemhip  between  the  defendaata  was,  at  leaia, 
#iiapended,  and  I  indine  to  tho  opinion,  that  it  waa,  ipao  ftcto,  disHdved 
by  the  war,  and,  eonse^nently,  that  the  defondant,  J.  W^  is  not  liable  to 
thk  action."  Mr.  Chanoeflor  Kent's  k  At  mora  elabemte,  and  Mm  and 
•mmuiea  all  the  authoritiea,  aa  well  ae  the  raaacning  in  ai^pport  of  theni. 
It  ii  difflciijt  to  abridge  it  withoot  diminmhing  ita  cogency.  He  holds  thn 
w  to  be  «  positive  dissolotion. 

1  GoUyer  on  Paita.  B.1,eh.9,$9,p.99,7S,9d  edit ;  Watson  on  Part 
oh.  e,  ^  858,  859, 800^  Sd  edit;Gowoa  PaiCn.  oh.  5,  $  1,  pu  S19,  flSMI, 
8d  edit  I  Grawahay  «.  Uaole,  1  Swanst  R«  dOS,  500 ;  Oillespie  r.  Hsmil* 
ton,  8  Madd.  R.  954 1  VnUiamy  «.  Noble,  8  VMw.  ]L  614 ;  Bcholeftald  f. 
Taylor,  7  Petora,  R.  586. 

s  3  Kent,  Comm.  Lect  48,  p.  55y  4th  edit  $  Watson  on  Partn.  ch.  6^  p. 
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^  318.  This  is  precisely  the  reason  giren  in  the 
Roman  law  for  the  promulgation  and  support  of 
the  like  doctrine,  not  only  as  working  a  dissolution  as 
to  the  deceased  partner,  but  as  between  the  survivors. 
Morte  unius^  [socit]  societas  dissolvUur^  etsi  consensu 
omnium  ccSta  sit^  plures  vero  supersint^  nisi  in  coeunda 
sodetate  cUiter  conveneritJ  And  again  in  the  Institutes 
it  is  said ;  Solvitur  adhuc  societas  etiam  morte  socii ; 
quia  qui  societatem  conirahitj  certam  personam  sibi  eli- 
git.  Sed  et  si  consensu  plurium  societas  contracta  sit^ 
morte  unius  socii  solvitur j  etsi  plures  supersint ;  nisi  in 
coeunda  sodetate  aliter  convenerit.^  So  strictly,  in- 
deed, was  this  doctrine  held,  that,  (as  we  have  seen,) 
even  an  express  agreement,  that  the  partnership  should 
be  prolonged  beyond  the  life  of  a  partner,  and  his  heir 
or  other  representative  should  be  admitted  into  the 
same,  was  held  in  the  Roman  law  to  be  invalid,  as  de- 
feating an  essential  ingredient  in  partnership,  the  right 
of  Ddectus  persona.^  The  Digest  says ;  Adeo  morte 
solvitur  sodetciSj  ut  ne  ah  initio  fadsd possimus^  ut  Jueres 
etiam  succedat  sodetati.^  Pothier  has  still  more  fully 
expounded  the  reasons  of  the  doctrine,  although  he  ad- 
mits at  the  same  time,  that,  so  far  as  it  respects  the 
succession  of  the  heir,  or  personal  representative,  it  is 
not  entirely  decisive,  and  has  more  of  subtilty  than  of 
solidity  in  it*'    There  b,  indeed,  an  exception  to  this 


358, 359, 2d  edit ;  Collyer  on  Paitn.  B.l,cli.2,§3,p.72,73,3d  edit ; 
Pearce  v.  Chamberlain,  2  Yes.  33 ;  Gow  on  Partn.  cb.  5,  $  1,  p.  219, 220, 
3d  edit;  Scholefield  o.  Echenbei^ger,  8  Peten,  R.  586, 594« 

1  Dig.  Lib.  17,  tit  2,  L  65^  S  9;  Potbier,  de  Society,  n.  6a 

>InstLib.3,tit26,§& 

S  Ante,  $  5;  Cnwshay  v.  Manle,  1  Swanat  509,  the  Reportei^i  note  (a); 
Gow  on  Partn.  cb.  5,  §  1,  p.  220, 3d  edit ;  Domat,  R  1,  tit  8,  §  5,  art  12. 

4  Dig.  Lib.  17,  tit  2, 1. 59;  Pothier  Pand.  Lib.  17,  tit  2,  n.  56. 

ft  Pothier,  de  Society,  n.  144^  145, 14a— Vinnioi  alio  Mij  explains 

40* 
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doctrine  in  the  Roman  law,  founds  upon  pu1£c  pbli- 
oj,  and  that  is,  that  the  death  of  one  partner  does  not 
generalij  dissolve  the  partnership  in  eases,  where  the 
partnen^p  is  bj  liie  fiurmeis  of  liie  puUie  revenue.^ 
In  soeietaie  tectigalium  nihihminw  manet  societasy  et 
post  mortem  aUcujus  f  sed  cte  dewium^  si  pars  defimok 
nd  personam  Jueredis  gus  adseripla  sitj  ut  hmredi  quo^ 
ifm  eonfmi  cpoheat ;  quod  ipsum  ex  causa  astimath 
dwn  est.^    But  then,  again,  to  lUa  there  is,  or  may  hoj 


the  doetrioe.  **  Etum  oMcte  unfos  socii  societas  iolvitor.  Et  hpc  ^nui 
diftnbendB  obligatioiiu  aoeietads  proprimn  est,  recedens  ab  illo  eom^ 
|owii»  910  pbce(^  toraden  in  eaiUi^m  oUisvlm^in  «ti  idtn  jii%  qiMi 
4«faDoti  fUi^8uccedeT9.  Sed  adiuBsiuD  in  aoQtotate  ex  nAtoni  biJijae  etag^ 
tcectoB ;  ^tqae  eadem  mtione,  qua  in  mandato,  qnoque  placet  mprte  mai^ 
4atarii  eelvi  raaadalnm;  simiitim  qoia  in  BQcietate  wm  tenlnHi  rei  ^mO- 
Wie,  et  fere  in  atiia  confti&Qtlbuyy  Tenmi  isepper  elisfn  ftdei  el  inAntiii^ 
qHjrn  ad  hcvedee  nen  traoeeun^  contemplatiQ  venaitur^  Vnxiu  vt  it  teztv 
dicitnr,  i|ui  spcietatem  contrahity  certam  penopam  aibi  eligi^  eajq^ 
aeilieet  fideiB»  industrlami  vee^  et  SMSoltales  eeqnatv,  Uaqa*  adeo  mitea^ 
m9ti»  BQ^  diriipi  iocie^tem  plaoeti  ft  nee  «b  tnitw  pacieei  peaaimv^ 
nt  hteaef  in  focietatem  aacoedat ;  (piaai  et  tal^  pactnm  patons  aooietatia 
repugnety  ut  quia  invitaa  aocius  efficiator,  com  non  yuIL  Excepte  tamen 
flint  aooietatea  vectigalium,  in  qoibtia  hajuamodi  convntionea  ob  pnbl^ 
oam  QtDitatein  admisai^^  naaekquelioocaaaaocietaa  etiam  peat  moitein, 
niii  foite  is  mortnoa  ait,  cujqa  contemplatione  potiaaimnm  aocietaa  coita, 
ant  aine  quo  ea  adminiatrari  non  poaaii**  Vinn.  ad  Inat  lib.  26^  $  % 
p»  60^  edit  17S8.  fothier  aaya,  (n.  146)9  '^^  laison  eat,  que  lea 
4{uaUb6a  peieoniiellea  de  cbacnn  dea  asaoci^  tntrent  en  cooaid^ration 
dana  le  contrat  de  aoci^tfe.  Je  ne  doia  done  paa  6tre  obligt6,  loraque 
run  de  mea  aaaoci^  eat  mort,  4  denieurer  en  aoci^tft  avee  lee  aotrea; 
parce  qa^il  ae  pent  iaiiia,  que  ce  ne  mAi  qoe  par  la  conaidiration  dee 
qualitfea  peraoimellea  de  celui,  qui  eat  Qort,  que  j'ai  vooln  contracter  la 
aoci^t&.  Ce  principe  8ou0e  exception  4  regard  dea  aoci^t^  poor  \$, 
ibnne  dea  revenua  publiea,  leaquellea  aubaiatent  entre  lea  aurvivam^ 
lonque  Pun  dea  aaaoclte  yient  k  mgurir;  Hoc  ita  in  privatia  aocietntibos  • 
in  aocietate  vectigallum  manet  eocietaa  et  poat  nK>rtem  alicujua.** 

1  Dig.  lib.  17,  tit  3, 1,  59;  Potfiier,  Pai^  Lib^  17,  ttt  3, n.  87;  Po- 
tUer,  de  SocietA,  n,  146. 

*  Big.  Lib.  17,  tit  2,  L  8p,  6S,  $  8;  Pothier,  Pand,  lib.  17,  tit  2;  it 
S7. 


CH.  XIII.]      DISSOLUnOV  or  rASTNERSHIP*  47ft 

an  exdepdoiu  Quod  e»%w^  d  it  wuxrtuus  sUy  propter 
eujus  operom  maxime  wcietoi  coito  $U  f  Jul  sine  quo 
oocktas  admimstrari  non  poisit  f^ 

^319.  And,  hetOy  the  question  may  arise,  as  io  the 
time,  from  which  the  dissolutioni  hj  the  death  of  anj 
fiartner,  takes  efiect ;  whether  it  he  from  the  occur*- 
renc^  of  that  erent,  or  from  the  period  when  die  otiber 
partaeis  have  notice  thereof  At  the  common  law, 
the  doctrine  seems  dearly  estahKshed^  that  it  takes 
eflect  in  respect,  as  well  to  the  other  partners,  as  to 
ihird  persons,  from  the  time  ct  ^e  death,  without  any 
^oonsideratioQ,  whether  they  have  notice  thereof,  or 
IfotL^  The  Roman  law,  on  the  other  hand,  pinrsued  a 
different  oourse ;  and  as  between  the  partners  thenv- 
selves  adopted  the  same  rule»  which  it  apfdied  to 
eases  of  agency  or  mandate ;  diat  is,  the  partnership 
IS  not  dissolved  by  the  death  of  any  partner,  untH 
die  other  partners  have  due  notice  thereof.  Quody  si^ 
integris  omtUbus  manenlibusy  alter  deoesoerU^  deMte 
tunc  sequatur  res,  de  qud  societaten  ccfkmwt^  tunc 
oadem  duUnetione  uHmuTy  qud  in  mcmdalo;  to,  si 
quidem  ignota  Juerit  mors  oterius^  valeat  socieias ;  si 
«ote,  ncn  wdeat?  This  also  seems  the  doctrine  of  the 
French  law,  as  laid  down  by  Pothier/ 


^m 


t  Ibid.;  Viim.  ad  Ixnt  Lib.  S,  tit  90,  § 5,  p. 699,  edit  ITML 

s  VttlUtmj  r.  NoUe,  3  Men?,  R.  503^  614 ;  Qow  on  Partiu  ch.  5,  §  1, 

]!,  231,3d  edit;  CoUyer  on  Partn.  B.  1,  ch.  2,  ^  2,  p.  71, 74;  Id.  B.  3,  cb. 

8,  {  4,  p.  419, 2d  edit;  3  Kent,  Comnu  Lect  43^  p.  56, 4tli  edit;  2  Bell, 

Comm.  B.  7,  ch.  2,  p.  639,  5t]i  edit 

3  Dig.  Lib.  17,  tit  2,  1. 65,  §  10;  Potbier,  Pand.  Lib.  17,  tit  2,  n.  5g; 
Story  on  Bailm.  §  203,  204,  205;  Stoiy  on  Agency,  §  488  to  50Q|  D^ 
mat,  B.  1,  tit  8,  §  6|  art  5. 

4  Potbier,  de  Sooiel^  n.  156^  157. —  It  is  a  curiooa  eoincidence,  tbat 
tbe  CooaolatQ  del  Mare,  in  treatiag  of  persons,  wbo  engage  to  build 
a  sbip  togetber,  treats  deatb  before  tbe  bnilding  is  commenced,  as  a  disso- 
Intion  of  tbe  contract;  and  gives,  as  one  reason,  not  at  the  sole  reason. 
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^  319  a*  But,  although,  as  we  have  seen,  a  dissdii- 
tion  of  the  partnership  takes  place  by  law  apon  the 
death  of  any  one  of  the  partners,  this  proposition  must 
be  understood  with  the  limitation,  that  by  the  *ar- 
tides  of  copartnership  or  other  agreement  between  the 
partners,  it  is  not  otherwise  stipulated  by  the  parties. 
For  it  is  entirely  competent  for  tiie  parties  to  vary  this 
general  result  of  law  by  an  express  agreement ;  and  if 
such  an  agreement  exists,  it  will  depend  upon  the  par- 
ticular terms  thereof,  to  what  extent  the  estate  of  a 
deceased  partner  may  be  liaUe  for  debts  contracted  on 
behalf  of  the  partnership  after  his  death,  whether  his 
estate  shall  be  generally  liable  for  all  the  debts,  or  only 
to  the  extent  of  the  property  embarked  and  left  in  the 
partnership  to  be  em[doyed  by  the  suryivors.^  The 
like  questions  may  sometimes  arise  in  cases  of  testators, 
who  direct  the  partnership  to  be  continued  after  their 
death,  if  assented  to  by  the  surviving  partners*  A  tes- 
tator may  so  direct  the  continuance  of  the  partnership 
that  his  whole  estate  shall  be  liable  for  the  postmortua- 
ry  debts,  or  only  to  the  amount  of  his  actual  interest 
in  the  partnership  debts  at  his  decease ;  and  this  some- 
times becomes  a  question  of  great  nicety  in  the  con- 
struction of  his  words.'  Nothing,  however,  but  the  dear- 
est and  most  unambiguous  language,  showing  in  the  most 


that  the  daj  that  an  j  one  dies,  from  that  moment  eveiy  partnemhip,  in 
which  he  is  engaged,  is  dissolved,  becaose  a  dead  man  cannot  be  a  part- 
ner. See  Consolato  del  Mare,  ch.  4,  [49] ;  Pardessos,  Collect  de  Lois 
Marit  Tom.  3,  p.  51, 5X 

1  Barwell  v.  MandeFille's  Ex'ors,  2  Howard  Sup.  Ct  R.  5G0,  and  the 
cases  there  cited. 

s  Burwell  o.  Mandeville's Ex*on,  2  Howard  Sop.  Ct  R.  560;  Ex  paite 
Garland,  10  Yes.  110;  £z  parte  Richardson,  3  Madd.  R.  138,  157$ 
Thompson  v.  Andrews,  1  limine  &  Keene,  116;  Pitkin  o.  Pitkin,  7 
Connect  R.  907. 
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positive  naaner  an  Sntention  on  the  part  at  the  testator 
to  render  hk  general  assets  liable  for  debts  extracted 
after  his  death,  will  justify  a  court  fiom  extendii^  the 
liability  ef  his  estate  beyond  die  actual  Aind  emplojed 
therein  at  the  time  ef  his  death.  And  this  nde  ob- 
taina  cm  aecoiHit  of  the  exceeding  inoonvenienee  and 
difficulty  which  woiid  otherwise  arise  in  paying  off 
legacias  and  distributing  the  sur[dus  of  the  property. 
Thus,  where  A«  died  while  in  partnership  with  B. ;  and 
in  his  will  made  during  his  partnership  he  made  anndiy 
bequests  of  his  personal  and  real  estate  to  diffinrent  per- 
sons, and  added,  <^  And  if  my  personal  property  should 
not  cover  the  entire  amount  of  legacies  I  have  or  may 
g^e,  my  executors  will  dispose  of  so  much  of  my  real 
estate  as  will  fuUy  pay  die  same ;  ^  and  in  a  codicil  to 
his  wiU,  made  also" during  the  partnership,  he  said; 
<<  It  is  my  will,  that  my  interest  in  the  copartnership 
subsisting  between  Daniel  Cawood  and  myself  under 
the  firm,  &c.  shall  be  continued  therein  until  the  ex* 
piration  of  the  term  limited  by  the  articles  between  us. 
The  business  to  be  continued  by  the  said  Daniel  Ca- 
wood, and  the  profit  or  loss  to  be  distributed  in  the 
manner  the  said  articles  provide."  But  before  the 
time  limited  for  the  partnership  expired,  Cawood,  who 
carried  on  the  business,  having  failed,  a  bill  was  brought 
against  him  and  the  executors  of  A.  by  a  creditor  of 
the  firm,  upon  debts  contracted  with  him  by  Cawood 
on  account  of  the  firm,  after  the  death  of  A.  It  was 
held,  that  the  general  assets  of  the  testator  were  not 
bound  for  the  debts  contracted  after  his  death  by  Ca- 
wood on  behalf  of  the  partnership,  but  that  the  rights 
of  any  creditor  in  respect  to  such  debts  were  exclusive- 
ly restricted  to  the  fimds  actually  embarked  by  him  in 
the  trade,  and  to  the  personal  responsilnlity  of  Cawood 
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himself.^  So,  also,  where  the  testator  directed  by  his 
will  that  ^^  all  his  interest  aad  concern  in  the  hat-manu- 
facturing business,  &c.,  as  then  conducted  under  said 
firm,  dbould  be  continued  to  operate  in  the  same  con- 
nection for  the  term  of  four  years  alBter  his  deceased ;  ^ 
it  was  held,  that  the  general  assets  of  the  testator 
were  not  liaUe  to  the  claims  of  any  creditors  of  the 
firm,  who  became  such  after  the  testatinr's  death,  and 
that  such  creditors  had  no  lien  on  the  estate  in  the 
hands  of  the  devisees  under  the  wiU,  although  they 
might  eventually  participate  in  the  profit  of  the  trade«^ 


1  Burwell  r.  Mandeville's  Ex'on,  3  How.  Sup.  Ct  R.  560. 
s  Pitkin  o.  Pitkin,  7  Ck>niL  R.  307.    See  also  Ez  pane  Garland,  10  Yet. 
jr.  110,  and  Ex  parte  Richardson,  3  Madd.  R,  138» 
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CHAPTER  XrV. 

ft 

£rr£CT8   AND   CONasaUENCES   OF  A  DISSOLUTION. 

^  320.  Hating  ascertained  the  various  causes,  which 
either  positively,  ipso  facto^  produce  a  dissolution  of 
the  partnership,  or  may  justify  an  application  therefor 
to  a  Court  of  Equity,  let  us  now  i»oceed  to  the  con- 
sideration of  the  elBfects  and  consequences  of  an  actual 
dissolution,  as  between  the  partners  themselves,  and  also 
as  between  them  and  third  persons.  And  first,  as  be- 
tween the  partners  themselves.  Although  these  effects 
and  consequences  are  in  all  cases  of  dissdution  of  part- 
nership, however  oocasioned,  in  many  respects  gov- 
erned by  precisely  the  same  rules  and  principles,  and 
affected  by  the  same  general  considerations ;  yet,  as 
they  are,  at  the  same  time,  in  particular  cases,  liable 
to  be  variously  modified  and  affected  by  peculiar  cir- 
cumstances attendant  upon  them,  it  will  here  be 
jNToper,  if  not  absdutely  indispensable,  to  a  fiill  and 
accurate  view  of  all  the  relations  growing  out  of  the 
subject,  to  examine  it  under  various  heads.  (1  •)  Dis- 
solution by  the  mere  voluntary  stipulations  or  acts 
of  the  parties  inter  mws.  (2.)  Dissolution  by  bank- 
ruptcy. (3.)  Dissolution  by  death.  (4.)  Dissolution 
by  the  decree  of  a  Court  of  £quity.  In  each  of  these 
cases,  it  may  be  necessary  to  examine  the  effects  and 
consequences  as  between  the  partners  themselves, 
and  also  as  between  them  and  third  persons. 

^  921 .  In  the  first  place,  then,  as  to  a  dissolution 
by  the  vduntary  acts  or  stipulations  of  the  parties 
inter  vivos*    This  may  arise  in  various  ways ;  as  by 


'"i 
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the  retirement  of  one  partner  from  the  partnership, 
or  the  admission  of  a  new  partner  into  the  part* 
nership;  or  bj  the  trolontary  separation  of  all  the 
partners,  and  their  final  relinquishment  of  the  whde 
bu^nest  thereoi^  The  fanoBer  k  a  Tirtul  dBstiaction 
of  the  old  partnership  by  the  substitution  of  a  new  one 
dmong  the  partners  remainifliis  in,  or  those  coming  into 
^  firm;  die  latter  it  a  total  ^kstructioa  or  eztiar* 
^shment  thereof*  The  same  rcmdt  wX  arise,  (at 
we  hare  seen,)  where  the  partMrship  is  dissdred  bj 
die  mere  efflux  of  time,  or  bj  the  Tcduntaiy  ckaa^ 
of  the  state  or  eonditioft  of  one  or  more  of  the  par* 
ties,  or  by  an  assignment  of  all  the  rights  and  imer-' 
ests  of  ofle  or  more  of  the  partaeis  therein.^ 

§  32S2.  But  in  whatever  manner  the  partneishrp  is 
actuaUy  ended,  there  are  certain  eflects  and  conse^ 
quenees  of  its  detenninatioB,  which  necessarily  ressh 
from  it  as  between  themsehres,  and  will  equally  aSect 
theur  transactions  with  tUrd  persons,  where  the  latter 
have  notice  of  the  dissolution,  or  where,  as  in  cases 
of  death  and  bankruptcy,  notice  is  not  by  law  reqmred. 
In  the  first  place,  as  between  the  partners  themsetves 
die  di^sdotion  of  the  partnership  pots  an  end  to  the 
joint  powers  and  audKMities  of  all  the  partners,  any 
farther  to  employ  the  property,  or  fiinds,  or  ciedit  of  the 
partnership  in  the  business  or  trade  thereof,  subject  to 
the  exceptions  hereinafter  stated.  None  of  the  partners 
can  create  any  new  contracts  or  obligatifnn  binding 
upon  the  partnership ;  none  of  them  can  buy,  or  sell,  or 
pledge  goods  on  account  thereof ;  none  of  them  can  in^ 
dorse,  or  transfer  the  partnership  securities  to  third  per* 
sons,  or  in  any  other  way  make  their  acts  the  acts  of 

I  Ante* }  978, 960^  ain^  dM^  396, 807. 
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the  partnership*  la  short,  none  of  them  can  do  any  act, 
or  make  any  disposition  of  the  partnership  property 
or  fiinds,  in  any  manner  inconsistent  with  the  primary 
duty,  now  incumbent  upon  all  of  them,  of  winding 
up  the  whole  concerns  of  the  partnership.^ 

1  National  Bank  v.  Norton,  1  Hill,  N.  Y.  Rep.  572 ;  Gow  on  Part  ch.  5,  § 
2,  p.  230, 240,  3d  ed. ;  Id.  p.  251, 252 ;  Ex  parte  Williams,  11  yes.5 ;  Pea- 
cock V.  Peacock,  16  Ves.  49,57;  Wilson  v.  Greenwood,  1  Swanst  R.  480; 
Crawshay  v.  Maule,  1  Swanst  R.  506 ;  Whitman  v*  Leonard,  3  Pick»  R.  177 ; 
Coll.  OB  Part  B.  1,  ch.  2,  §  3,  p.  75, 2d  ed. ;  Id.  B.  2,  cb.  2,  §  1,  p.  130 ;  3  Kent, 
Com.  Lect.  43,  p.  63,  64, 4th  edit ;  2  Bell,  Com.  B.  7,  ch.  2,  p.  643,  644,  5th 
edit ;  Eilgonr  v.  Finlayson,  1  H.  Black.  R.  155 ;  Brisban  v.  Boyd,  4  Paige, 
R.  17. — The  remarks  of  Lord  Elidon  on  this  suhject,  in  Crawshay  v.  Col- 
lins, (15  Ves.  218,  226),  present  this  whole  doctrine  in  a  strong  and  just 
light  *<  Partnerships  are  regulated  (said  he)  either  by  the  express  contract, 
or  by  the  contract,  implied  by  law,  from  the  relation  of  the  parties.  The 
duties  and  obligations,  arising  from  that  relation,  are  regulated,  as  far  as 
they  are  touched,  by  the  express  contract ;  if  it  does  not  reach  all  those 
duties  and  obligations,  they  are  implied,  and  enforced,  by  the  law.  In 
the  instance  of  a  partnenhip,  without  articles,  the  respective  proportions 
of  capital  contributed  by  the  partners,  and  the  trade  being  carried  on 
either  for  a  certain  period,  or  the  connexion  dissolvable  at  pleasure,  the 
time  being  expired,  or,  in  the  other  case,  notice  to  determine  being  given, 
it  cannot  be  contended,  that,  if  the  remaining  partners  choose  to  carry  on 
the  trade,  they  can  consider  the  whole  property  as  their  own,  to  be 
taken  at  such  valuation,  as  they  think  proper  to  put  upon  it  That  is  not 
the  law.  The  obligation  implied  among  partners  is,  that  they  are  to  use 
the  joint  property  for  the  benefit  of  all,  whose  property  it  is.  Many 
complicated  cases  may  arise.  There  may  be  a  partnership,  where, 
whether  the  parties  have  agreed  for  the  determination  of  it  at  a  particular 
period,  or  not,  engagements  must,  from  the  nature  of  it,  be  contracted, 
which  cannot  be  fulfilled  during  the  existence  of  the  partnership ;  and 
the  consequence  is,  that  for  the  purpose  of  making  good  those  engage- 
ments with  third  persons,  it  must  continue ;  and  then,  instead  of  being, 
as  it  was,  a  general  partnership,  it  is  a  general  partnership,  determined, 
except  as  it  still  subsists  for  the  purpose  only  of  winding  up  the  con- 
cerns. Another  mode  of  determination  is,  not  by  effluxion  of  time,  but 
by  the  death  of  one  partner ;  in  which  case  the  law  says,  that  the  prop- 
erty survives  to  the  others.  It  survives  as  to  the  legal  title  in  many 
cases;  but  not  as  to  the  beneficial  interest  The  question  then  is 
whether  the  surviving  partners,  instead  of  settling  the  accounts,  aAd 
agreeing  with  the  executor  as  to  the  terms,  upon  which  his  beneficial 
interest  in  the  stock  is  still  to  be  continued,  subject  still  to  the  possible 
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§  3Si&^  And  here  the  ooasidmntidn  natfnally  ariaes, 
(which  hag  been  alreadj  toudied  iu  another  (riace,^) 
whetbear,  amce  k  is  ineompetent  to  anj  of  the  part- 
ners) after  a  duflolntiont  by  any  new  acts^  duties^  or 
obligation,  to  bind  the  partnerdbip^  by  any  adusow^ 
ledgments,  or  declarations,  or  statements,  subsequendy 
made  by  any  one  of  the  partners  respecting  the  real 
or  supposed  transactions^  or  duties,  or  obligations  of 
the  partnership,  during  the  continuance  thereof,  are 
binding  as  evidence  or  otherwise  upon  the  other 
partners,  who  have  not  assented  thereto*^  It  seems 
difficult  npon  jwinciple  to  perceive  how  they  can  be, 
any  more  than  the  declarations,  or  acts,  or  acknow- 
ledgments of  any  other  agent  of  the  partnership 
would  be,  after  his  agency  has  ceased.  In  the  latter 
case  they  are  constantly  held  inadmissible  by  the  courts 
of  OHmnon  law,  upon  grounds,  which  seem  abscdute* 
ly  hrresistiWe.'     And  yet  the  contrary  doctrine   has 


Toss,  can  take  the  whole  property ;  do  what  they  please ;  and  compel  the 
executor  to  take  the  calculated  value.  That  cannot  be  without  a  con- 
tract for  it  with  the  testator.  The  executor  has  a  right  to  have  the  value 
ascertained  in  the  way,  in  which  it  can  he  best  ascertained,  by  sale.  If 
ttke  implied  obligation  is,  that  partners  are  to  use  the  property  for  the 
benefit  of  those,  whose  property  it  is,  where  is  the  hardship  ?  I  concur, 
therefore,  with  the  judgment  of  Lord  Rosslyn  upon  that  point,  in  the 
case  of  Hammond  v.  Douglas }  though  I  agree  with  the  doubt,  expressed 
by  Sir  Samuel  Romilly,  upon  the  other  point  there  determined,  that  the 
good-will  survives.  If  the  surviving  partners  think  proper  to  make  that, 
which  is  in  Equity  the  joint  property  of  the  deceased  and  them,  the 
foundation  and  plant  of  increased  profit,  if  they  do  not  think  proper  to 
settle  with  the  executor,  and  put  an  end  to  the  concern,  they  must  be 
understood  to  proceed  upon  the  principle,  which  regulated  the  property 
before  the  death  of  their  partner.^ 

1  Ante,  ^  107;  Taasey  v.  Church,  4  Watts  &  Serg.  141. 

9  3  Kent,  Comm.  Lect  43,  p.  49, 50,  51,  3d  edit 

3  Ante,  §  134  to  138.    See  the  reasoning  of  Sir  Wm,  Grant,  in  Fair- 
lie  V.  Hastings,  10  Ves.  126, 127,  and  of  Mr.  Justice  Kennedy,  in  Hannay 
V.  Stewart,  6  Watts,  489.    See  also  Garth  v.  Howard,  8  Bingr.  R.45I 
Stoiy  on  Agency,  §  135, 136^  and  note. 
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beefi  oonstantlj  maintaiiied^  as  to  partners,  for  a  great 
length  of  time,  in  the  courts  of  coonmon  law  in  En^and, 
fannded  apparently  upon  a  mere  nnteaaoiied  decisicMi 
in  the  time  of  Lord  Mansfield  ;^  and  it  is  imt  recendj, 
that  it  has  heen  arerturned  by  an  Act  of  Pailiamient,' 
which  has  remedied  seme  of  the  ini8chie&  inherent  in  k, 
hut  has  still  left  behind  some,  which  are  as  yet  without 
rediess.^  The  doctrine  has  been  cspeciidly  applied 
to,  and,  indeed,  is  most  forcibly  illustrated  by  cases  of 
the  reyivai  ai  partnership  debte,  which  are  barred  by 
the  Statute  of  Limitations,  by  the  simple  acknowledg- 
ment of  one  partner,  even  when  made  at  a  jgreat  dis* 
tance  of  time  after  the  dissolution  of  the  partnership, 
and,  indeed,  long  after  all  the  partnership  business 
has  been  closed  by  an  actual  settlement  thereof  inter 
aese.^ 

%  S2Ai.  In  America  no  small  diversity  of  judicial 
ciunion  ha3  been  expressed  upon  the-  same  sub* 
ject.  In  some  of  the  States  the  English  doctrine  has 
been  approved;  in  others  it  has  been  silently  acqui- 
esced in,  or  left  doubtful  ;^  and  in  a  considerable  num- 
ber it  has  been  expresriy  ovemded.^    The  Supreme 
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>  Whileonib  v.  WMUnj^,  Dong.  R.  (SSi. 

*  See  the  renmrks  of  Lord  Tenterden  asfahntthe  decision  in  Wfntcomb 
V.  WMtiBg^,  (Dong.  R,  651),  in  his  opinion  in  Atkins  v.  Tredgold,  3  Barn. 
4t  Cresw.  33,  38,  and  of  Mr.  Justice  Bayley,  Id.  p.  34,  and  of  Mr.  Justice 
xlolroydy  id.  p.  31. 

s  Collyer  on  Fsrtn.  B.  3,  eli.  1,  §  4,  p.  383  to  385, 3d  edit;  Td.  B.  8, 
ch,  3,  $  4,  p.  417,  418 ;  3  Kent,  Comm.  Lect  43,  p.  50,  51,  and  note  (b), 
4l9i  edit ;  Stat  of  9  Geo.  4,  ch.  14,  (9  of  May,  1838).  See  Brailliwaite  v. 
Mtain,  1  Keen,  R.  306 ;  Winter  v.  Innes,  4  Mylne  &  Craig,  111. 

*  3  Kent,  Comm.  Lect.  43,  p.  49, 50,  51,  4th  edit ;  S.  P.  Hooser  v. 
Irrtne,  3  Watts  &  Serg.  345. 

fi  Walton  V.  Robinson,  5  Iredell,  343. 

*  3  Kent,  Comm.  Lect  43,  p.  49,  50,  51, 4tii  edit,  where  the  principal 
authorities  are  collected.    See  also  Levy  v.  Cadet,  17  Serg.  &  R.  136; 
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Court  of  the  United  States  have  not  hesitated,  after 
a  most  elaborate  discussbo,  to  overrule  it,  as  un- 
founded in  "principle  and  analogy.  In  truth,  the 
whole  controversy  must  ultimately  turn  upon  the 
single  point,  whether  the  acknowledgment  is  a  mere 
continuation  of  the  original  juromise,  or  whether 
it  is  a  new  contract,  or  promise,  springing  out  of, 
and  supported  by  the  original  consideration.  It  is 
upon  the  latter  ground,  that  the  Supreme  Court 
have  deemed  the  doctrine  wholly  untenable.^ 


Walden  v,  Sherburne,  15  John.  R.  409 ;  Baker  v.  Stackpole,  9  Cowen,  R. 
422, 423 ;  Brisban  v.  Boyd,  4  Paige,  R.  17 ;  Cady  v.  Shepherd,  11  Pick. 
R.  400 ;  Bell  v.  MorriBon,  1  Peters,  R.  351 ;  Belote  v.  Wynne,  7  Yerger, 
R.  534;  Tassey  v.  Church,  4  Watts  &  Serg.  141. 

^  The  doctrine  was  apparently  first  applied  in  the  ease  of  Whitcomb  v* 
Whiting,  (Doug.  R.  652),  in  the  case  of  a  joint  and  several  note  of  sev^ 
end  persons,  not  partners,  upon  the  supposed  analogy  to  the  case  of  pay- 
ment by  one  joint  promisor.  On  that  occasion  Lord  Mansfield  drily  and 
briefly  said ;  ''  Payment  by  one  is  payment  for  all,  the  one  acting  vir* 
tually  as  an  agent  for  the  rest.  And  in  the  same  manner  an  admiasioii 
by  one  is  an  admission  by  all ;  and  the  law  raises  the  promise  to  pay, 
when  the  debt  is  admitted  to  be  due.''  A  more  inconclusive  and  unsatis- 
factory mode  of  reasoning  can  scarcely  be  imagined.  In  the  fint  place^ 
(as  we  see  in  the  text),  payment  by  an  agent,  after  his  authority  is  with* 
drawn  by  his  principal,  is  a  payment,  which  binds  the  creditor,  but  cer- 
tainly not  the  principal;  and  the  agent  cannot  recover  the  money  so  paid 
from  his  principal ;  although  he  may  not  be  entitled  (unless,  indeed,  it  is 
paid  under  a  sheer  and  mutual  mistake)  to  recover  it  back  from  the 
creditor.  Nor  is  it  true,  that  payment  by  one  partner,  after  a  dissolution, 
of  any  debt,  as  a  supposed  partnership  debt,  binds  the  other  partners. 
On  the  contrary,  they  have  a  right  to  say,  that  it  never  was,  or  was  not 
at  the  time  of  the  payment  thereof,  an  existing  partnership  debt  Sup- 
pose it  had  been  already  either  paid,  or  extinguished,  how  is  the  partner- 
ship liable  to  pay  it  again  P  It  is  assuming  the  very  matter  in  contio* 
versy  to  assert,  that  a  debt,  once  barred  by  the  Statute  of  Limitations,  is  not 
extinguished,  if  voluntarily  revived  by  the  acknowledgment  of  one  partner. 
What  right  or  power  has  an  agent,  after  his  authority  is  dissolved,  to  make 
any  acknowledgment  or  promise  upon  my  account,  to  bind  me  ?  He  may 
bind  himself,  if  he  pleases ;  but  it  will  require  some  other  reasoning  to  ahow 
that  he  can  bind  me.  The  reasoning  against  the  English  rule  will  perhaps 
be  found  as  fully  stated  in  the  case  of  Bell  v.  Morrison,  1  Peten^  R.  351, 
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^  924  a.  But,  howerer  the  doctrine  may  be  after  a 
dissolntiott,  in  cases  where  all  the  parties  are  IiTing,  it 


967  to  374,  u  ia  any  othtroaM.  ''It«dllraiiiaini(flay  tha  Cowt)  to  oob* 
•idsr,  wJwUior  tlio  ■doMwlodcinoiitof  odo  paitner,  after  tko  dkaolutioa  of 
tha  eopartnamhip,  ia  aoiBaioiitto  taka  tha  oaaa  oat  of  tha  HaUrta,  aa  to  aU 
the  parlsaeia.  How  lar  k  may  bind  the  partnei^  making  the  ackDovle^if* 
vent  te  pay  the  4ehl,aeed  not  he  ia|iiind  iata  To  maintain  the  praaeat 
aetien»  it  miiat  he  binding'  npon  alL  In  the  caae  of  Bland  v.  Haaleriai^ 
(d  Vent  151  )k  where  the  action  was  agaioat  foor,  «p<m  a  joint  promiee» 
and  the  plea  of  the  etatote  of  limitatiena  wae  put  In,  and  the  jury  foondi 
thai  one  of  the  detedaate  did  promiae  within  aiz  faan,  and  that  the 
otheia  did  net{  three  judgaa,  Agatast  Ventria  J.,  held,  that  the  plaintiff 
eould  not  have  judgment  againat  the  defendant,  who  had  made  the  ptom- 
iae,  Tbia  caae  ban  been  explained  upon  the  gieund,  that  the  Terdiet  did 
Qoteonforai  to  the  ptoadinga,  and  eatabliah  a  joint  pRMaiae.  It  ia  veiy 
doabtAil,  upon  •  eritical  exantnation  of  the  lepoit,  whether  the  opinion 
of  the  Coairt,  or  of  any  of  the  Jndgea,  praeeeded  aolely  upon  aneh  • 
graond*  In  Whitcomb  «•  Whiting,  (3  Dong.  IL  659),  decided  in  1781,  in 
an  action  on  a  joint  and  aeveral  note,  brongfat  againat  one  of  the  niafcei«i 
it  waa  held,  that  pioof  of  payment,  by  one  of  the  makexa,  of  iatereat  on 
the  note  and  of  part  of  the  principal,  within  aiz  yeara,  took  the  caae  ont 
of  the  etatate,  aa  againat  the  defendant,  who  waa  aued.  Lord  Manafield 
aaidi  *  Paynmnt  by  one  ia  payment  for  all,  the  one  acting  vhtHally  fbr  all 
the  reat;  end  in  the  aame  manner,  an  admiaaion  by  one  ia  an  admiaaion 
by  all,  and  the  law  raiaea  the  promiae  to  pay,  when  the  debt  ia  admitted 
to  be  dne.'  Thia  ia  the  whole  raaaoning  reported  in  the  eaae,  and  ia 
certainly  not  fery  aatiaftctory.  It  asaumea,  that  one  party,  who  haa  an*- 
thority  to  diacharge,  haa,  neceaaarily,  alao,  authority  to  charge  the  othen ; 
that  a  virtnal  agency  eziats  in  each  joint  debtor  to  pay  for  the  whole ; 
and  that  a  virtnal  agency  exiata,  by  analogy,  to  charge  the  whole.  Now, 
thia  very  poeition  oonatitntea  the  matter  in  eontroverBy.  It  ia  true,  that 
a  payment  by  one  doea  envre  lor  the  benefit  of  the  whole.  Bat  thia 
ariaes,  not  ao  much  from  any  virtnal  agency  for  the  whole,  aa  by  opera* 
tion  ^  law;  for  the  payment  extingniahea  the  debt  If  auch  payment 
were  made  aft«r  a  poaitive  refoaal,  or  prohibition  of  the  other  joint  debt- 
om,  it  woQld  etill  opemte  aa  aa  extingviahment  of  the  debt,  and  the 
creditor  conld  no  longer  one  them.  In  tmth,  he,  who  paya  a  joint  debt, 
paya  to  diacharge  himaelf ;  and  ao  ihr  liiom  binding  the  othera  concln** 
aively  by  hia  act,  aa  virtnally  theirs  alao,  he  cannot  recover  over  againat 
them  in  contribntion,  without  anch  payment  haa  been  rightfully  made, 
and  ought  to  charge  then.  When  the  atatnte  haa  run  againat  a  joint 
debt,  the  reaaonable  presn^iption  ia,  that  it  ia  no  longer  a  aubaiating 
debt;  and,  therefore,  there  ia  no  gronnd,  on  which  to  raiae  a  viitual 

41* 
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k  very  clear  that  no  acknowledgment  by  the  surviving 
partners  after  the  death  of  one  of  them  will  revive  tho 


agency  to  pay  that,  which  is  not  admitted  to  eziBt.    Bat,  if  this  were  not 
80,  still  there  is  a  great  difference  between  creatmg  a  virtual  agency,  which 
is  for  the  benefit  of  all,  and  one,  which  is  onerous  and  prejudicial  to  alL 
The  one  is  not  a  natural,  ot  a  necessary  consequence  from  the  other.    A 
person  may  well  authorize  the  payment  of  a  debt,  for  which  he  is  now 
liable ;  and  yet  refuse  to  audiorize  a  charge,  where  there  at  present 
existi  no  legal  liability  to  pay*    Yet,  if  the  principle  of  Lord  Mansfield 
be  correct,  the  acknowledgment  of  one  joint  debtor  will  bind  all  the  rest, 
even  though  they  should  have  utterly  denied  the  debt  at  the  time,  when 
such  acknowledgment  was  made.    The  doctrine  of  Whitcomb  «.  Whi- 
ting has  been  followed  in  England  in  subsequent  cases,  and  was  applied 
in  a  strong  manner,  in  Jackson  v.  Fairbank,  (2  H.  BL  340),  where  the 
admission  of  a  creditor  to  prove  a  debt,  on  a  joint  and  several  note,  under 
a  bankruptcy,  and  to  receive  a  dividend,  was  held  sufficient  to  charge  a 
solvent  joint  debtor,  in  a  several  action  against  him,  in  which  he  pleaded 
the  statute,  as  an  acknowledgment  of  a  subsisting  debt    It  has  not,  how* 
ever,  been  received  without  hesitation.     In  Clark  v.  Bradshaw,  (3  Esp. 
R.  155),  Lord  Kenyon,  at  Nisi  Prius,  expressed  some  doubts  upon  it; 
and  the  cause  went  off  on  another  ground.    And  in  Brandram  v.  Whar- 
ton, (1  Bam.  &  Aid.  463),  the  case  was  very  much  shaken,  if  not  over- 
turned.    Lord  EUenborough   upon  that  occasion  used  language,  from 
which  his  dissatisfaction  with  the  whole  doctrine  may  be  clearly  in- 
ferred.   ^This  doctrine,'  said  he,  <of  rebutting  the  statute  of  limitations 
by  an  acknowledgment,  other  than  that  of  the  par^  himself,  begun  with 
jdie  case  of  Whitcomb  r.  Whiting.    By  that  decision,  where,  however 
there  was  an  express  acknowledgment,  by  an  actual  payment  of  a  part 
of  the  debt  by  one  of  the  parties,  I  am  bound.    But  that  case  was  full  of 
hardship;  for  this  inconvenience  may  follow  fiK>m  it.    Suppose  a  person 
liable  jointiy  with  thirty  or  forty  others,  to  a  debt,  he  may  have  actually 
paid  it,  he  may  have  had  in  his  possession  the  document,  by  which  that 
payment  was  proved,  but  may  have  lost  his  receipt    Then,  though  this 
was  one  of  the  very  cases,  which  this  statute  was  passed  to  protect,  be 
may  still  be  bound,  and  his  liability  be  renewed,  by  a  random  acknow- 
ledgment made  by  some  one  of  the  thirty  or  forty  otiiers,  who  may  be 
careless  of  what  mischief  he  is  doing,  and  who  may  even  not  know  of 
the  payment,  which  has  been  made.    Beyond  that  case,  therefore,  I  am 
not  prepared  to  go,  so  as  to  deprive  a  party  of  the  advantage,  given  him 
by  the  statute,  by  means  of  an  implied  acknowledgment'    The  E^lish 
eases,  decided  since  the  American  revolution,  are  by  an  express  statute 
of  Kentucky,  declared  not  to  be  of  authority  in  their  Courts ;  and  conse- 
quentiy  Whitcomb  ».  Whiting,  in  Douglas,  and  tiie  casee,  which  have 
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debt  against  the  estate  of  the  deceased  partner,  and 
no  acknowledgment  by  the  representative  of  the  de« 


followed  it,  leaye  the  qaestioB  in  Kentucky  quite  open  to  be  decided 
upon  principle.  In  the  American  CTonrti,  bo  fiir  as  oar  researches  hare ' 
extendedyfew  cases  have  been  litigated  upon  this  question.  In  Smith 
«•  D.  &  6.  LudloWi  6  Johns.  R.  967,  the  suit  was  brought  against 
both  partners,  and  one  of  them  pleaded  the  statute.  Upon  the  disso- 
lution of  the  partnership,  public  notice  was  given,  that  the  other  partner 
was  authorized  to  adjust  all  accounts;  and  an  account  signed  by  him, 
after  such  advertisement,  and  within  six  years,  was  introduced.  It  was 
also  proved,  that  the  plaintiff  called  op  the  partner,  who  pleaded  the 
statute,  before  the  commencement  of  the  suit,  and  requested  a  settlement, 
and  that  he  then  admitted  an  account,  dated  in  1797,  to  have  been  made 
out  by  him ;  that  he  thought  the  account  had  been  settled  by  the  other 
defendant,  in  whose  hands  the  books  of  the  partneiship  were;  and 
that  he  would  see  the  other  defendant  cm  the  subject,  and  communicate 
the  result  to  the  plaintiff  The  Court  held,  that  this  was  sufficient  to 
take  the  case  out  of  the  statute;  and  said,  that  without  any  express 
authority,  the  confession  of  one  partner,  after  the  dissolution,  will  take  a 
debt  out  of  the  statute.  The  acknowledgment  will  not,  of  itself,  be 
evidence  of  an  original  debt;  for,  that  would  enable  one  party  to  bind 
the  other  in  new  contracts.  But  the  original  debt  being  proved  or  admit- 
ted, the  confession  of  one  will  bind  the  other,  so  as  to  prevent  him  from 
availing  himself  of  the  statute.  This  is  evident,  ftom  the  cases  of 
Whitcomb  o.  Whiting,  and  Jackson  v.  Fairbank ;  and  it  results  neces- 
sarily from  the  power  given  to  adjust  accounts.  The  Court  also  thought 
the  acknowledgment  of  the  partner  setting  up  the  statute  was  sufficient, 
of  itself,  to  sustain  the  action.  This  case  has  the  peculiarity  of  an 
acknowledgment  made  by  both  partners,  and  the  formal  acknowledgment 
by  the  partner,  who  was  authorized  to  adjust  the  accounts  after  the  disso- 
lution of  the  partnership.  There  was  not,  therefore,  a  virtual,  but  an 
express,  and  notorious  agency,  devolved  on  him,  to  settle  the  account 
The  correctness  of  the  decision  cannot,  upon  the  general  view  taken  by 
the  Court,  be  questioned.  In  Roosevelt  e.  Marks,  6  Johns.  Ch.  Rep. 
366, 29J,  Mr.  Chancellor  Kent  admitted  the  authority  of  Whitcomb  v. 
Whiting ;  bat  denied  that  of  Jackson  v.  Fairbank  for  reasons,  which 
appear  to  us  solid  and  satisfactory.  Upon  some  other  cases  in  New 
York  we  shall  have  occasion  hereafter  to  comment  In  Hunt  v.  Bridg- 
ham,  2  Pick.  R.  581,  the  Supreme  Court  of  Massachusetts,  upon  the 
authority  of  the  cases  in  Douglas,  H.  Blackstoue,  and  Johnson,  held, 
that  a  partial  payment  by  the  principal  debtor  on  a  note  took  the  case 
out  of  the  statute  of  limitations,  as  against  a  surety.  The  Court  did  not 
proceed  to  any  reasoning  to  establish  the  principle,  considering  it  as  the 
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ceased  partus  will  revive  the  debt  against  the  surri- 

VOIB.^ 


rwolt  of  the  ftvthoritiQf.  ShiltoA  v.  Coeka,  3  Monfoid,  R,  191,  it  to 
the  same  effivt ;  and  eontaini  a  mere  •amaaiitioQ  of  tho  ralo,  witlKNit 
any  iiscussion  of  iln  principla*  Simpson  «.  Morriaan,  %  Baf  ,  R^  538, 
proceeded  upon  a  bioader  graand,  and  aagames  the  doctrine  of  the  case 
in  1  Taunt  Rep.  104,  ksreinafter  aatieed^  to  be  conect  Whatever  nay 
be  the  jnat  influence  of  each  raeegnilioaa  of  tho  pftadplM  of  the  fingKih 
caaes  in  other  atataa,  aa  the  doctrine  is  oat  ao  aelded  in  Kentnckj,  we 
■Murt  reaoitjto  each  reeogmtion,  eidy  aa  fbrniahing  ilfaMtretiens,  to  aaaial 
ear  TeaaoBiDg;  and  decide  Uie  ease  now,  aa  if  it  had  never  been  d»> 
cided  befoie.  By  the  general  law  of  paftnenfaip,  die  act  of  each  partner, 
daring  the  continuance  of  tba  partnenhip,  and  within  the  acope  of  ita  ob» 
jecta,  binda  all  tiie  others.  It  ia  oonaldeTad  the  act  of  each  and  of  all, 
reaultiag  firom  a  general  and  mutoal  delegatkm  of  aathoritj.  Each 
partner  may,  diereibre,  bind  Uie  partneiahip  by  hia  contrBCto  in  the 
partnoalHp  baaineni;  but  he  cannot  bind  it  by  any  contvada  be- 
yond thoae  limita.  A  diaaolution,  howerer,  pots  an  end  to  the  au- 
thority. By  the  force  of  ita  tenna  it  operataa  aa  a  rerocatton  of 
all  power  to  eiaato  new  contractor  and  the  right  of  partoerB,  la 
such,  can  extend  no  (brther  than  to  settle  the  partnership  cracems  al- 
ready existing,  and  to  distribute  the  remaining  funda.  Even  thia  right 
may  be  qualified,  and  reatrained,  by  the  expraaa  delegation  of  the  whole 
authority  to  one  of  the  partners.  The  question  ia  not,  however,  aa  to  the 
authority  of  a  partner  after  the  diaaolution  to  adjnet  an  admitted  and  aeb- 
aisting  debt ;  we  mean,  admitted  by  the  whole  partnership,  or  unbaned 
by  the  atetote;  but  whether  he  can,  by  hia  sole  act,  after  the  action  la 
barred  by  lapae  of  time,  revive  it  against  all  the  paitnera,  without  any 
new  authority  communicated  to  him  for  this  purpose.  We  think  the  prop- 
er reaolution  of  this  point  depends  upon  another,  and  that  is,  whether  the 
acknowledgment,  or  promiae  ia  to  be  deemed  a  mere  continuation  of  tba 
original  promise,  or  a  new  contract,  springing  out  of  and  avpported  by  the 
original  consideration.  We  think  it  ia  the  latter,  both  upon  principle 
and  authority ;  and,  if  so,  as  after  the  diaaolution  no  one  partoer  can  cre- 
ate a  new  contract,  binding  upon  the  others,  his  acknowledgment  is  in* 
operative  and  void,  as  to  them.  There  is  some  confusion  in  the  language 
of  the  booka,  resulting  firom  a  want  of  strict  attention  to  the  diatinction 
here  indicated.  It  ia  often  said,  that  an  acknowledgment  revives  the 
promise,  when  it  is  meant,  that  it  revlvea  the  debt  or  oause  of  actioii. 
The  revival  of  a  debt  supposes,  that  it  has  been  once  extinct  and  gone; 

I  Atkins  V.  Tredgold,  9  Bam.  &  Cresw.  US;  Slater  v.  Lawson,  1  Bam. 
^  Adolp.  396 ;  Crallan  v.  Oulton,  3  Beavan,  R.  7. 
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^  324  b.  Another  quesdon  has  arisen ;  and  that  is, 
whether  after  the  decease  of  one  partner,  the  surviving 


that  there  has  been  a  period,  in  which  it  had  loet  its  legal  use  and  Talid- 
ity.  The  act,  which  revives  it,  is  what  essentiaUy  constitutes  its  new 
being,  and  is  inseparable  from  it  It  stands  not  by  its  original  force,  bat 
by  the  new  promise,  which  imparts  vitality  to  it  Proof  of  the  latter  is 
indispensable  to  raise  the  assumpsit,  on  which  an  action  can  be  main- 
tained. It  was  this  view  of  the  matter,  which  first  created  the  doubt, 
whether  it  was  necessaiy,  that  a  new  consideration  should  be  proved 
to  support  the  promise,  since  the  old  consideration  was  gone.  That 
doubt  has  been  overcome;  and  it  is  now  held,  that  the  original  con- 
sideration is  sufficient,  if  recognised,  to  uphold  the  new  promise,  al- 
though the  statute  cuts  it  ofl^  as  a  support  for  the  old.  What,  indeed, 
would  seem  to  be  decisive  on  this  subject  is,  that  the  new  promise,  if 
qualified  or  conditional,  restrains  the  rights  of  the  party  to  its  own  terms; 
and  if  he  cannot  recover  by  those  terms,  he  cannot  recover  at  all.  If  a 
person  promise  to  pay,  upon  condition,  that  the  other  do  an  act,  perform- 
ance must  be  shown,  before  any  title  accrues.  If  the  declaration  lajrs  a 
proqjdse  by  or  to  an  intestate,  proof  of  the  acknowledgment  of  the  debt 
by  or  to  his  personal  representative  will  not  maintain  the  writ  Why 
not,  since  it  establishes  the  continued  existence  of  the  debt?  The  plain 
reason  is,  that  the  promise  is  a  new  one  by  or  to  the  administrator  him- 
self, upon  the  original  consideration ;  and  not  a  revival  of  the  original 
promise.  So,  if  a  man  promises  to  pay  a  pre-existing  debt,  barred  by  the 
statute,  when  he  is  able,  or  at  a  future  day,  his  ability  must  be  shown,  or 
the  time  must  be  passed,  before  the  action  can  be  maintained.  Why  ?  Be- 
cause it  rests  on  the  new  promise,  and  its  terms  must  be  complied  with. 
We  do  not  here  speak  of  the  form  of  alleging  the  promise  in  the  declara- 
tion, upon  which,  perhaps,  there  has  been  a  diversity  of  opinion  and 
judgment ;  but  of  the  fact  itself,  whether  the  promise  ought  to  be  laid  in 
one  way  or  another,  as  an  absolute,  or  as  a  conditional  promise ;  which 
may  depend  upon  the  rules  of  pleading.  This  very  point  came  before 
the  twelve  judges,  in  the  case  of  Hyling  o.  Hastings,  (1  Ld.  Raym.  389, 
421,)  in  the  time  of  Lord  Holt  There,  one  of  the  points  was,  *  whether 
the  acknowledgment  of  a  debt  within  six  years  would  amount  to  a  new 
promise,  to  bring  it  out  of  the  statute ;  and  they  were  all  of  opinion,  that 
it  would  not ;  but  that  it  was  evidence  of  a  promise.'  Here  then,  the 
Judges  manifestly  contemplated  the  acknowledgment,  not  as  a  continua- 
tion of  the  old  promise,  but  as  evidence  of  a  new  promise ;  and  that  it  is 
the  new  promise,  which  takes  the  case  out  of  the  statute.  Now,  what  is 
a  new  promise,  but  a  new  contract;  a  contract  to  pay,  upon  a  pre-exist- 
ing consideration,  which  does  not,  of  itself,  bind  the  party  to  pay,  inde- 
pendently of  the  contract?    So,  in  Boydell  v.  Drummond,2  Camp.R,. 
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partner  can,  in  a  fluit  brought  to  obtain  payment  of  a 
debt  doe  to  a  creditor  of  the  firm  (xit  of  the  assetB 


157,  Lord  Ellenboroagli,  with  his  chancterifltie  pfeeisiOB,  add,  <  if  a  mn 
acknowledges  the  exiatence  of  a  debt,  haired  bj  the  etatate,  the  kw  baa 
been  suppoeed  to  raise  a  new  promise  to  paj  it ;  and  thus  the  remedy  is 
revived.'  And  it  may  be  affinned,  that  the  general  cnrrent  of  the  fing* 
lish,  as  well  as  the  American  anthoritieB,  conforms  to  tMiT  view  of  the 
operation  of  an  acknowledgment  In  Jones  v.  Moore,  (5  Knney  R,  578,) 
Mr.  Chief  Jnstiee  Tilghman  went  into  an  etaboiate  eaeamination  of  this 
vety  point;  and  came  to  the  eonchision,  from  a  review  of  aU  the  eases, 
tliat  an  aeknowledgraent  of  the  debt  can  only  be  considered  as  evidence 
of  a  new  promise ;  and  he  added,  'I  cannot  comprehend  the  meaning  of 
reviving  tiie  old  debt  in  any  other  manner,  tfian  by  a  new  promise.* 
There  is  a  class  of  cases,  not  yet  adverted  to,  which  matemlly  iUnstrates 
4te  right  and  powers  of  partners,  aAer  the  dissolution  of  tiie  partnerriup^ 
and  bears  directly  on  the  point  under  consideration.  In  HacMey  v. 
Patrick,  (3  Johns.  R.  536,)  it  was  said  by  the  Court,  that  *  after  a  dissoln* 
tion  of  the  partnership,  Uie  power  of  one  party  to  bind  the  others  wholly 
ceases.  There  is  no  reason,  why  his  acknowledgment  of  an  account 
should  bind  his  copartners,  any  more  tiian  his  giving  a  promissory  note, 
in  the  name  of  the  firm,  or  any  other  act'  And  it  was,  therefore,  hdd, 
that  the  plaintiff  must  produce  ftirdier  evidence  of  the  existence  of  an 
anteoedent  debt,  before  he  could  recover;  even  though  the  acknowledg* 
ra^it  was  by  a  partner,  authorized  to  settle  all  the  accounts  of  the  finn. 
This  doctrine  was  again  recognised  by  the  same  Court,  in  Walden  u. 
Sherburne^  (15  J<rfms.  R.  409,  494,)  aSthough  it  was  adndtled,  tiiat  in 
Wood  v.  Braddick^  (I  Taunt  104,)  a  difibrent  decision  had  been  had  in 
England.  If  this  doctrine  be  weU  founded,  as  we  think  it  is,  it  fhinishes 
a  stnmg  ground  to  question  the  efficacy  of  an  acknowledgment  to  bind 
the  partnership  for  any  purpose.  If  it  does  not  establish  the  existence  of 
a  debt  against  the  partnenhip,  why  should  it  be  evidence  against  It  at 
all  ?  If  evidence,  aliunde,  of  fiicta  within  the  reach  of  the  statute,  as  of  the 
existence  of  a  debt,  be  necessary  before  the  acknowledgment  binds,  is 
not  this  letting  in  all  the  mlschiefr,  against  which  the  statute  intended  to 
guard  the  parties;  Viz.  the  introduction  of  stale  and  dormant  demands,  of 
long  standing,  and  of  uncertain  proof?  If  the  acknowlodgment,  per  se, 
does  not  bind  the  other  partners,  where  Is  the  propriety  of  admitting 
proof  of  an  antecedent  debt,  extinguished  by  the  statute  as  to  them,  to 
be  revived  without  their  consent  ?  It  seems  difficult  to  find  a  satisflictoij 
reason,  why  an  acknowledgment  should  raise  a  new  promise,  when  the 
consideration,  upon  which  alone  it  rests,  as  a  legal  obligation,  is  not 
coupled  with  it  in  such  a  shape  as  to  bind  the  parties ;  that  the  parties 
are  not  bound  by  the  admission  of  the  debt,  as  a  debt;  but  are  bound  by 


CS«  Xnr.]  DISSOLUTION  •--''KIOBT9   OF  PARTNERS.      491 


of  the  dtMreased  partner,  in  whieh  suit  the  surtiriBg 
partner  is  made  a  party,  set  up  the  statute  of  limitati<»s 


the  acknowledgineiit  of  the  debt,  as  a  promise,  upon  extrinsic  proof. 
Hie  doctriM  in  1  Tatmt  104,  stands  open  a  clear,  if  it  be  a  legal 
fRHUid  }  tlwt»  as  to  the  tbing*  past,  the  pairtotfhip  oontiDQCB,  and  alwayj 
most  continue,  notwithstanding  the  dissolution.  That»  howe?er,  is  a  mat- 
ter, which  we  are  not  prepared  to  admit,  and  constitutes  the  very  ground 
now  id  coBtroveisy.  Tin  light,  in  whieh  we  we  cfisposed  to  consider 
this  question,  is,  that  after  a  dissolution  of  a  partnevship,  bo  partner  can 
create  a  cause  of  action  against  the  other  partners,  except  by  a  new 
authority  communicated  to  him  for  that  purpose.  It  is  wholly  immate- 
rial, what  is  the  consideration,  which  is  to  raise  such  cause  of  action ; 
whether  it  be  a  supposed  pre-existing  debt  of  the  partnership,  or  any 
auxiliary  consideration,  which  might  prove  beneficial  to  them.  Unless 
adopted  by  them,  they  are  not  bound  by  it  When  the  statute  of  limita- 
tions has  once  run  against  a  debt,  the  cause  of  action  against  the  part- 
nership is  gone.  The  acknowledgment,  if  it  is  to  operate  at  all,  is  to 
create  a  new  cause  of  action;  to  revive  a  debt,  whieh  is  extinct;  and 
thus  to  give  an  action,  which  has  its  lifb  ftom  the  new  promise,  implied 
by  law  from  such  an  acknowledgment,  and  operating  and  limited  by  its 
purport  It  is  then,  in  its  essence,  the  creation  of  a  new  right,  and  not 
the  enforcement  of  an  old  one.  We  think,  that  the  power  to  create  such 
a  right  does  not  exist,  after  a  dissolution  of  the  partnership,  in  any  part- 
ner. There  is  a  case  in  the  Kentucky  Reports,  not  cited  at  the  bar, 
which  coincides,  as  far  as  it  goes,  with  our  own  views ;  and  if  taken  as  a 
general  exposition  of  the  law,  according  to  its  terms,  i^  conclusive  on 
this  point  It  is  the  case  of  Walker  and  Evans  e.  Duberry,  (1  Mar- 
shalPs  Rep.  189.)  It  is  very  briefly  reported,  and  the  opinion  of  the 
Court  was  as  follows.  '  We  are  of  opinion,  that  the  Court  below  im- 
properly admitted,  as  evidence  against  Walker,  the  certificate  of  J.  T. 
Evans,  made  after  the  dissolution  of  the  partnership,  between  Walker 
and  Evans,  acknowledging,  that  the  partnership  firm  was  indebted  to 
the  defen^amt  Duberry  in  the  sum  demanded,  in  the  action  brought  by 
him  in  the  Court  below.'  It  cites  3  Johns.  Rep.  536 ;  3  Mumf.  R.  191. 
It  does  not  appear,  what  was  the  state  of  facts  in  the  Court  below,  nor 
whether  this  was  an  action,  in  which  the  statute  of  limitations  was 
pleaded,  or  only  non  assumpsit  generally.  But  the  position  is  generally 
asserted,  thai  the  acknowledgment  of  a  debt  by  one  partner  after  a  dis- 
solution is  not  evidence  against  the  other.  Whether  the  Court  meant  to 
say  in  no  case  whatever,  or  only  when  the  debt  itself  was  proved,  ali- 
ttnde,  does  not  appear.  The  language  is  general  and  would  seem  to  in- 
clude all  cases ;  and  if  any  qualification  were  intended,  it  would  have 
been  natural  for  the  Court  to  express  that  qualification,  and  have  con- 
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as  a  bar  to  a  demand  against  the  assets  of  the  de- 
ceased ;  and  it  has  been  held  that  he  cannot.'  And 
it  yet  remains  a  matter  of  doubt,  whether  the  represen- 
tatives of  the  deceased  partner  can  in  such  a  suit  set 
up  the  statute  of  limitations  as  a  bar,  so  long  as  the 
surviving  partner  continues  liable  to  the  payn^nt  of 
the  debt,  as  the  deceased's  estate  is  liable  to  be  called 
upon  by  the  surviving  partner  for  contribution  in  case 
the  latter  pays  the  debt.^ 


fined  it  to  the  circumstaDces  of  the  case.  The  only  room  for  doubt 
arises  from  the  citations  of  3  Johnson  and  3  Mumford.  The  former  has 
been  already  adverted  to;  and  the  latter,  Shelton  v.  Cocke  &  others,  (3 
Mumf.  R.  191,)  recognised  the  distinction  asserted  in  3  Johns.  R.  as 
sound.  These  citations  may,  however,  have  been  referred  to  as  mere 
illustrations,  going  to  establish  the  proposition  of  the  Ck)urt  to  a  certain 
extent,  and  not  as  limitations  of  its  extent  In  any  view,  it  leads  us  to  the 
most  serious  doubts,  whether  the  State  Courts  of  Kentucky  would  ever 
adopt  the  doctrine  of  Whitcomb  v.  Whiting,  in  Douglas ;  especially  so, 
as  the  early  case  in  2  Vent  151,  carries  an  almost  irresistible  presump- 
tion, that  the  Courts,  at  that  time,  held  a  doctrine  entirely  inconsistent 
with  the  case  in  Douglas.^    See  also  ante,  §  107. 

1  Winter  v.  Innes,  4  Mylne  Sl  Craig.  101. 

9  Winter  o.  Innes,  4  Mylne  Sl  Craig.  101,  111.  Lord  Cottenham  said ; 
'*  When  the  simple  case  shall  occur  of  the  representatives  of  a  deceased 
partner  setting  up  die  Statute  of  Limitations  against  a  claim  by  a  creditor 
of  the  firm,  it  will  be  to  be  considered  whether  such  a  defence  ^an  prevail 
whilst  the  surviving  partner  continues  liable,  and  the  estate  of  the  deceas- 
ed partner  continues  liable  to  contribution  at  the  suit  of  the  surviving  part- 
ner. If  the  equity  of  the  creditor  to  go  against  the  estate  of  the  deceased 
partner  ia  founded  upon  the  equity  of  the  surviving  partner  against  that 
estate,  it  would  seem  that  the  equity  of  tbe  creditor  ought  not  to  be  barred, 
so  long  as  the  equity  of  the  surviving  party  continues,  as  that  would  be  ta 
create  that  circuity  which  it  is  the  object  of  the  rule  to  prevent  In  Braith- 
wake  V.  Britain,  the  Master  of  the  Rolls  thought  that  the  statute  did  not 
operate,  although  nine  years  had  elapsed.  In  this  case  it  is  not  necessary 
to  consider  that  general  question;  Mr.  Baillie  was  himself  a  trustee  and 
executor  of  the  will  of  the  deceased  partner,  and  did  not  renounce  till 
1830 ;  and  Mr.  Innes,  who  had  the  property,  acted  throughout  on  behalf 
of  the  estate  of  the  deceased.  And  who  now  set  up  the  Statute  of  lim- 
itations?    Not  the  executors  of  the  deceased  partner — who  are  not 
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^  325.  On  the  other  hand,  notwithstanduig  the  dis- 
solution of  the  partnership,  there  still  remain  certain 
rights,  duties,  powers,  authorities,  and  relations  between 
them,  which  the  law  recognises  and  supports,  because 
they  are,  or  may  be,  indispensable  to  the  complete 
arrangement  and  final  settlement  of  the  affiiirs  of  the 
partnership ;  and,  therefore,  in  a  qualified  and  limited 
sense,  the  partnership  may  be  said  for  those  purposes 
to  continue  between  the  parties,  until  such  arrange- 
ment and   settlement    take   place.^      Indeed,  as   has 
been  well  said  by  a  learned   author  on  this   subject, 
from    the    very    nature   of    a    partnership,   engage- 
ments may  be  contracted,  which   cannot  be  fulfilled 
during  its  existence,  exposed  as  it  is  to  sudden  and 
arbitrary  terminations;   and  the  consequence,  there- 
fore, must  be,  that,  for  the  purpose  of  making  good 
outstanding  engagements,  of  taking  and   settling  all 
the  accounts,  and  converting  all  the  property,  means, 
and  assets  of  the  partnership,  existing  at  the  time  of 
the  dissolution,  as  beneficially  as  may  be  for  the  ben- 
efit of  all,  who  were  partners,  according  to  their  re- 
spective shares  and  proportions,  the  legal  interest  must 
subsist,  although,  for  all  other  purposes,  the  partner- 
ship is  actually  determined.^ 

• 

boand  to  plead  the  statute,  but  may,  if  they  please,  pay  a  jost  debt,  thoa^ 
bamble  by  the  statute — nor  ai^  one  interested  in  his  estate,  but  those 
who  stand  in  the  place^of  Miv  Innes  as  surviving  partner.  I  think,  there* 
fore,  that  their  defence  cannot  prevail." 

1  Gow  on  Partn.  ch.  £s  §  2,  pi  231,  Sd  edit;  Wilson  v.  Greenwood, 
1  Swanst  R.  471, 480, 4S1 ;  Crewsfaay  v.  Manle,  1  Swanst  R.  405,  506, 
507;  Peacock  v.  Peacock,  16.  V^.49, 57 ;  fix  parte  Williams,  11  Yes- 
a,  5;  Ej^ parte  Ruffin,  6  Yes.  119, 126^  127;  post,  §  -328,  note;  Murmy 
9.  Mumford,  6  Cowen,  R.  441. 

8  Gow  on  Partn.  ch.  5^  §  2,  p.  231. — Substantially  the  same  language 
was  used  by  Lord  Eldon  in  Crawshay  v.  Collins,  15  Yes.  226.  See  alao 
Natusch  V.  Irving,  Gow  on  Partn.  App.  p.  396, 404, 3d  edit 

Partn.  42 
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^  d26.  Be8ide$;  as  we  have  already  se^i,^  each 
partner,  upon  the  dissdution  of  the  partneiship,  has 
a  perfect  right,  in  the  first  pLacci  to  require,  that  the 
partnership  funds  shall  be  directly  and  regularly  ap- 
plied to  the  discharge  of  the  partnership  debts  add 
liabilities;  and,  after  these  are  discharged,  to  have 
his  share  of  the  residue  of  the  partnership  funds.' 
This  right  is  a  pri?ilege  or  lien  on  those  funds,  fiilly 
recognised  and  enforced  by  Courts  of  Equity;  and, 
through  this  right  of  the  partners  themselves,  is  worked 
out  the  known  equity  of  the  joint  creditors,  to  have  a 
priority  of  payment  of  their  debts  out  of  the  same 
funds,  in  opposition  and  preference  to  the  separate 
creditors  of  each  partner.'    It  is  easy  to  perceive,  that 


1  ADte,  §  97,  and  note  1 ;  1  Story  on  Eq.  Jorisp.  §  675,  676 ;  Ex  parte 
Ruffin,  6  Yes.  119, 126  $  £x  parte  Williams,  11  Yes.  3, 5|  Holdlemew  «. 
Shackels,  8  Bam.  &,  Cresw.  612. 

<  Gow  on  Partn.  ch.  5,  §  2,  p.  235,  236,  3d  edit 

3  Ex  parte  Ruffin^  6  Yes.  119;  S.  C.  ante,  §  97,  note  1 ;  Ex  parte  Fell, 
10  Yes.  347;  Ex  parte  Williams,  11  Yes.  5. —  In  the  latter  case  Lord 
Eldon  said ;  "  I  have  frequently,  since  I  decided  the  ease  Ex.  parte  Raffin, 
considered  it ;  and  I  approve  that  decision.  In  a  subsequent  case  the 
dissolution  took  place  only  a  week  before  the  question  arose ;  and  the 
true  question,  I  thought,  was  upon  the  bon&  fides  of  the  transaction; 
whether  that,  which  had  been  joint  estate,  had  become  separate  estate. 
The  grounds,  upon  which  I  went,  in  Ex  parte  Rnffin,  were  theee.  Among 
partners  clear  equities  subsist,  amounting  to  something  like  lien.  The 
property  is  joint;  the  debts  and  credits  are  jointly  due.  They  have 
equities  to  discharge  each  of  them  fhxn  liability,  and  then  to  divide  ^be 
sarplus  according  to  their  proportions ;  or,  if  there  is  a  deficiency,  to 
call  upon  each  other  to  make  up  that  deficiency,  according  to  their  pro- 
portions. But,  while  they  remain  solvent,  and  the  partnership  is  going 
on,  the  creditor  has  no  equity  against  the  effects  of  the  partnership.  He 
may  bring  an  action. against  the  partners,  and  get  judgment;  and  may 
execute  his  judgment  against  the  efiects  of  the  partnership.  But,  when 
be  has  got  them  into  his  hands,  he  has  them  by  ibroe  of  the  execotioD^  as 
the  firuit  of  the  judgment;  clearly,  not  in  respect  of  any  interest  he  had 
in  the  partnership  effects,  while  he  was  a  mere  creditor,  not  seeking  to 
substantiate,  or  create,  an  interest  by  suit    There  are  various  ways  of 
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right  would  be  a  mere  dead  claim  or  inert  title, 
if  the  mere  dissolution  of  the  partnership  would  of 
itself  prevent  the  partners  from  applying  the  joint 
fonds  m  an  appropriate  manner  to  these  veiy  purpo&» 
68 ;  at  least  if  a  Court  of  Equity  did  not  interpose  to 
enforce  it.  And  why  should  a  Court  be  called  upon  to 
do  the  very  acts,  which  upon  principles  of  common 
sense  and  common  justice,  the  partners  themselves 
might  reasonably  be  left  to  do  for  themselves,  without 
such  a  dilatory  and  inconvenient  process  ? 

^  327.  Moreover ;  it  is  plain,  that  if  a  total  extinction 
of  all  rights,  powers,  and  authorities  of  the  partners 
to  deal  with  the  partnership  property,  funds,  and 
effects,  immediately  foUowed  upon  the  dissolution  (^ 
the  partnership,  it  would  amount  to  a  complete  suspen- 
sion of  all  right  and  authority  to  apply  any  part  thereof 
to  the  payment  and  discharge  of  the  existing  partner- 
ship debts,  or  to  collect  the  debts  due  to  the  partner- 
ship, or  to  adjust  unsettled  accounts,  or  even  to  close 


dissolving  a  pa^erahip ;  etiftiudon  of  time ;  the  death  of*  one  partner ; 
the  bankruptcy  of  one,  which  operates  like  death ;  oTi  as  in  this  instance, 
a  dij,  naked  agraementi  that  the  partnenhip  shall  be  dissolved.  In  no 
one  of  these  cases  can  it  be  said^  that  to  all  intents  and  paiposes  the 
partnership  is  dissolved ;  for  the  connexion  still  remains  tmtil  the  affiiirs 
are  wound  up.  The  representative  of  a  deceased  partner,  or  the  as- 
signees of  a  bankrupt  partner,  are  not  strictly  partners  with  the  survivor, 
of  the  solvent  partner.  But  stift  in  either  or  those  cases,  that  community 
of  interest  remains,  that  is  necessary,  until  fiie  af^irs  are  wound  up; 
and  that  requires,  (}iat  #hat  Was  partnership  property  before,  shall  con- 
tiirae  An*  th6  pafpbse  of  a  distribution,  not  as  the  rigl^  of  the  creditor*, 
but  as  the  rights  of  the  partners  themselves  require.  And  it  is  through 
the  operation  of  administering  the  equities,  as  between  the  partners 
themselves,  that  the  crsditbrv  have  that  oppoilonity ;  as  in  the  case  of 
death  it  is  thef  equity  of  the  deceased  partner,  that  enables  the  crediton 
to  bring  forward  the  diitributioB."  See  also  Gow  on  Partn.  ch.  5.  §  2, 
pc  239, 236,  Sd  edit 
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any  outstandiDg  adventures,  or  inchoate  operations. 
The  mischiefs,  therefore,  would  be  positive  and  irre* 
parable,  without  the  intervention  of  a  Court  of  Equity 
to  compel  the  parties  to  do  that,  which  the  law  has 
wisely  allowed  without  compulsion,  or  to  appoint  a 
receiver,  who  should  perform  the  like  functions  in  a 
slow,  and  expensive,  and,  for  the  most  part,  a  less 
active  and  skilful  manner. 

§  328.  Hence  it  is  now  the  admitted  doctrine  of 
the  common  law,  that  although  the  dissdution  of  the 
partnership  disables  any  one  of  the  partners  from 
contracting  new  debts,  or  buying  or  selling  or  pledg- 
ing goods  on  account  of  the  firm,  in  the  course  of  the 
former  trade  thereof ;  yet,  nevertheless,  it  leaves  every 
partner  in  possession  of  the  full  power  (unless,  in- 
deed, upon  the  dissolution  it  has  been  exclusively 
confided  and  delegated  to  some  other  partner  or  per- 
son) ^  to  pay  and  collect  debts  due  to  the  partnership ;  to 
apply  the  partnership  fimds  and  effects  to  the  discharge 
of  their  own  debts ;  to  adjust  and  settle  the  unliquidated 
debts  of  the  partnership ;  to  receive  any  jnoperty  be- 
longing to  the  partnership ;  and. to  make  due  acquittan- 
ces, discharges,  receipts,  and  acknowledgments  of  their 
acts  in  the  premises.^    For  all  these  acts,  if  done  band 


1  3  Bell,  ComnL  B.  7»  ch.  2,  p.  643;  644,  5th  edit ;  Gow  on  Paztn.  cb. 
5^  $  1,  p.  297,  338, 3d  edit;  Id.  ch.  5^  $  3,  p.  305, 30& 

s  Collyer  on  Partn.  B.  1,  ch.  3,  $  3,  p.  75 ;  Id.  B.  3,  ch.  3,  §  8,  p.  130 ; 
Id.  B.  4,  ch.  1,  p.  583  to  p.  588, 3d  edit,;  Fox  v.  Hanboiy,  Cowp.  R.  445; 
Harvey  v.  Crickett,  5  Maole  &  Selw.  336;  Woodbridge  «.  Swan,  4  Bam. 
&  Adolp.  633 ;  Smith  v.  Oriell,  1  Eait,  &.  363 ;  1  Montagu  on  Paitn.  App. 
Note  3  M,  p.  135;  3  Bell,  Comm.  B.  7,  ch.  %  p.  643 ;  Id.  p.  637, 5th  edit; 
Combs  V.  Boewell,  1  Dana,  R.  475 ;  Munay  v.  Mumford,  6  Cowen,  R. 
441 ;  Homer  v.  Irvine,  3  Watts  &  Seig.  345.  In  Harvey  v.  Crickett,  5 
Maole  &  Selw.  336  to  344,  the  question  was  much  considered.  On  that 
occasion  Mr.  Justice  Bayley  expounded  the  doctrine  in  the  following 
manner.    ''If  this  action  is  maintainable,  the  consequence  would  be, 
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jE(fey  are  fer  die  advancemeHt  and    consumiiiation    of 
the  great  olyects  and  datiea  of  the  partners  upon  die 


■InfcM 


Aat  alter  M  aotf  df  badkitlplej  ciMiimitled  by  due  partner,  tiie  partnenhip- 
koase  oHut  imniedfotely  be  cleeed.  But  such  a  coiuaqaeiice  is  direetly 
contnr/U>  the  cases  of  Fox  o.  Hanbiny,  and  Smith  v.  Oriell.  If  several 
pen(bilft  eiftei^  into  partiierBhipi  eidier  for  a  definite  or'  aii  indefiifite  time^ 
4Mt  piMaer  il^it  libMy  t6  i^jlply  the  jMotftMlds  in  payment  of  the  pait- 
neiship'  debts ;  and  elM^h  has  a  lien  on  tbose  funds  fbr  his  own  indiemnitjri 
umited  to  their  being  applied  to  the  payment  of  partnership  debts.  When 
dntf  of  sevetiBCl'paifhers  bcfdomei^  bankrupt,  he  puts  himself  by  that  act  out 
4f  the  partaeitfiipi  ttad  eeaste  to  ha¥e  any  ftirther  control  over  the  partner- 
ship* ^perij,  Tiie  irllole  ef  his  rights  piss  to  his  assignees.  Bat  this 
dbes  not  prevent  Uie  remaining  partners  from  exercising  the  control, 
#hidi  reatB  with  theni  dt^  t&e  pitiiJerty,  to  take  care,  that  it  ir  duly  ap- 
plied in  Iiqindatiott  of  tile  psMikfrship  debts.  If  Ais  were  not  so,  in  what 
a  situation  would  the  solvent  partners  be  placed  ?  For  if,  in  this  case,  a 
craditot^  had  applied  to  M.  B.  Harvey  for  payment  of  a  partnership  debt, 
and  he  were  precluded  by  the  bankruptcy  oi  J.  W.  Harvey  from  paying  it| 
the  consequence  would  be,  that  having  funds  of  the  partnership  in  his 
^  bands,  fiilly  sufficient  to  satisfy  the  demand,  be  must,  nevertheless,  be- 
come liable  to  arrest,  and  to  be  detained  in  prison.  And  the  creditor 
also  woidd  be  in  this  dilemma,  that,  having  funds  to  look  to  for  the  dis- 
charge of  his  debt,  he  could  not  obtain  payment,  beeanse  he  could  not 
properly  receive,  what  the  other  was  unable  to  pay.  The  solvent  partner 
would  say,  that  he  was  liable  to  account  with  the  assignees  of  the  bank- 
npt  partner,  and  thus  leave  the  partnership  creditor  unpaid.  ,  This  seems 
to  me  to  be  a  conseqjuence,  the  inconvenience  of  which  is  sufficiently 
obvious.  It  is  argued,  that  a  distinction  is  to  be  made  in  the  present 
case,  because  both  M.  B.  Harvey  and  the  defendanta  were  aware  of  the 
act  of  bankruptoy.  But  I  ask,  whether  this  was  not  a  bon&.  fide  payment 
to  a  person,  who  is  entitled  to  receive  it  ?  If  it  were,  the  knowledge, 
which  they  possessei,  of  the  act  of  bankruptoy  does  not,  as  it  seems  to 
me,  distinguish  the  case  from  those  of  Fox  v.  Hanbury,  and  Smith  e* 
Onell  In  Smith  v.  Oriell,  Lord  Kenyon  considered,  that  the  whole,  and 
not  a  moiety  only,  of  the  partnership  property,  delivered  by  the  solvent 
partner  in  satisfaction  of  a  partnership  debt,  passed  by  the  transfer.** 
The  other  Judges  concurred  in  his  views.  Mr.  Bell  (2  Bell,  Comm.  B.  7. 
ch.  %  p.  643, 5th  edit)  has  summed  up  the  general  doctrine,  both  as  to 
authority  and  principle,  in  the  following  terms.  *<When  a  partner- 
ship expires^  whether  by  death,  or  by  lapse  of  time,  or  by  bankruptoy, 
the  partnership  is  considered,  in  one  sense,  as  determined,  but  in  a 
sense  also  as  continued,  that  is,  continued,  till  all  the  affiurs  are 
settled.    After  this  no  act  can  be  efiectually  done,  or  contract  en- 

42* 
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dissolation,  to  wind  up  the  whole  partnership  con- 
cerns, and  to  divide  the  surplus,  if  any,  among  them, 
after  all  debts  and  charges  are  extingubhed.^  In  cases 
of  the  dissolution  of  a  partnership  bj  the .  death  of 
one  of  the  partners  the  same  rights  and  duties  (as  we 

The  survivors  are  entitled  to  close  up  the  affidrs  of 
the  firm,  to  collect  and  adjust  the  debts  due  to  it, 
and  to  pay  its  debts  and  discharge  its  liabilities.  They 
are  also  bound  to  apply  the  partnership  jnoperty  to 
the. like  purposes  with  reasonable  diligence.  If  they 
are  negligent  in  the  discharge  of  their  duties  in  these 
particulars,  Courts  of  Equity  will  interfere,  and  upon 


tered  into,  in  the  name  of  the  firm,  as  in  partnerabip ;  but  every  act  of 
adminifltration,  which  is  pecessaiy  for  winding  up  the  concern,  may 
efiectaally  be  done.  (1.)  A  receipt  to  a  debtor  of  the  company,  by  th^ 
aignatare  of  the  firm,  seems  to  be  valid,  if  no  other  mode  of  settling  the 
afiain  has  l^een  appointed  and  made  known.  (2l)  If  by  the  dissolutioii 
and  notice  the  debts  are  to  be  paid  to  a  particular  person,  partner,  or 
other  receiver,  no  other  can  validly  discharge  the  debt;  especially  if 
there  be  any  evident  marks  of  collusion ;  as  paying  by  an  oflbet  against 
the  partner,  who  grants  the  receipt  (3.)  Aiter  dissolution,  no  vatid  draft, 
acceptance,  or  indorsation,  can  be  made  by  the  firm ;  and  it  is  no  au- 
thority to  do  so,  if  one  partner  is  in  the  notice  empowered  to  receive  and 
pay  the  debts  of  the  company.  The  indorsation,  draft,  or  acceptance, 
must  be  done  by  all  the  partners,  or  by  one  specially  empowered  so  to 
act  for  them.  (4.)  If  after  dissolution  a  partner  accept  a  bill  in  the  name 
of  the  company,  bearing  date  before  the  dissolution,  it  has  been  held  in 
England,  that  the  other  partners  are  not  bound.  But  a  distinction  has 
been  taken,  where,  before  the  dissolution,  skeleton  or  blank  bills  have 
been  signed  by  the  firm,  and  those  are  filled  up  subsequently  to  the  dis- 
solution, but  a  date  inserted  prior  to  the  dissolution ;  in  that  case  the  bill 
has  been  held  efi^tual  to  bind  the  partners.  Such  a  case  occurred  in 
Scotland, *bu tit  has  not  yet  been  decided,  in  which  after  the  dissolution, 
it  appeared,  that  certain  skeleton  bills,  which  the  company  had  been  in 
use  of  granting,  were  filled  pp  and  antedated,  so  as  to  fall  within  the 
period  of  partnership." 
1  Note,  Ibid, 
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the  application  of  the  representatives  of  the  deceased 
partner  appoint  a  receiver,  and  order  a  sale  of  the  part- 
nership property  and  wind  up  the  affitirs  of  the  firm.^ 

^  329.  And,  here,  is  seen  the  beneficial  operation 
of  the  jurisdiction  of  Courts  of  Equity.  V\niile  they 
will  protect  each  partner  in  the  due  exercise  of  these 
rights  and  authorities,  notwithstanding  a  dissolution ; 
they  will,  on  the  other  hand,  watch  over  and  guard 
the  interests  of  the  partnership  itself,  and  take  care, 
that  he  shall  not,  by  any  misconduct,  or  abuse,  or  ex- 
cess in  the  exercise  of  his  own  rights  and  authorities, 
prejudice  those  of  the  other  partners.  Hence,  Courts 
of  Equity  will  interfere  and  prohibit  and  control,  by 
an  injunction,  any  improper  sale  or  other  misapplica- 
tion of  the  funds  of  the  partnership  by  any  partner 
to  the  payment  of  his  own  private  and  separate 
debts.  So,  they  will  in  like  manner  prevent  him 
fit>m  subsequentiy  trading  with  the  partnership  funds ; 
or  fit>m  interfering  injuriously  with  the  settiement  of  the 
partnership  affiurs ;  or  from  excluding  the  other  part- 
ners from  their  just  share  of  the  management  there- 
of;  *  or  from  doing  any  other  act,  or  making  any  use  of 


1  Ibid;  Evans  v.  EvaxiB,  9  Paige,  R.  178;  post,  §  344. 

fi  Qow  on  Partn.  ch.  5,  $  3,  p.  231, 232,  3d  edit ;  Harding  v.  Glover, 
18  Ves.  281 ;  Crawshay  v.  Maule,  1  Swanst  R.  507;  Heathcote  v.  Huhne, 
1  Jac.  &L  Walk.  122,  128 ;  Wilson  v.  Greenwood,  1  Swanst  R.  481 ; 
Dacie  v.  John,  1  McClell.  R.  206 ;  S.  C.  13  Price,  R.  446 ;  CoUjer  oo 
Partn.  B.  2,  ch.  3,  §  5,  p.  235;  Id.  B.  4,  ch.  1,  p.  579,  587,  509,  2d  edit; 
De  Tastet  v.  Bordenave,  Jacob,  R.  516 ;  1  Stoiy  on  Eq.  Jurisp.  §  671 ; 
Allen  V.  Kilbre,  4  Madd.  R.  464.  —Mi.  Collyer  (Collyer  on  Partn.  B.  %  cfa« 
3,  §  7,  p.  245,  note  b]  seems  to  think,  that  a  Court  of  Equity  would  refuse 
an  injunction  to  restrain  the  use  of  the  partnership  name  by  one  partner 
after  a  dissolution ;  and  he  founds  himself  upon  the  doctrine  of  Lord 
Thurlow,  in  Ryan  v.  Mackmath,  (3  Bro.  Ch.  R.  15,)  that  a  Court  of  Equity 
would  not  decree  a  written  instrument  to  be  delivered  up  and  cancelled, 
upon  which  no  action  could  be  maintained  at  law.     Lord  Thurlow's 
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the  property  of  the  partnerahip,  mcoosisleiKt  with  the 
purpose  of  winding,  up  the  concerns  thereof^  in  Ae 
manner  most  beneficial  to  all*  the  pavties*^  If  aaj 
pattner  has,  after  the  disadttttioB,  misalpplied  tite  part- 
nership funds^and  made  profits  thereby^  he  vnii  be 
made  accountable  for  all  such  profits ;  but  the  losses^ 
if  9ujy  must  be  borne  bj  hknadL^ 

^  330.  If  it  shall  become  ezpedi&ot  and  prqiee 
more  efifectuall;  ta  attain,  anj^  os  all  ef  liiese  purposeel^ 
Courts  of  £<|uity  will'  a[4)oint  a  maniager  or  receiver  to 
collect  tlie  partnership  funds,  and  wind  up  the  wholes 
ooncern  in  the  manner  most  beneficial  to  att  the 
parties^  either  ezclufflve  (^  all^  the  partners^  or  by 
making  one  or  more^  of  diem  the  exclusinre  manageia 
or  receivecsi  Ta  ikMluee  Courts  of  Equity,  howeyef^ 
to  inteifere  in  this'  last  strong,  and  summary  maimer, 
some  fraudulent  breach  of  contract  or  duty  must,  be 
shown^  ot  some  ui^ent  and  pressing  necessUy^' 

opinion  upon  the  general  doctrine  seems  now  abandoned ;  and  the  con- 
trary rule,  as  to  written  instruments,  generally  established.  See  Mir. 
Belt's  note  (1)  to  3  Bro.  Ch.  R.  15 ;  S^  Story  on  Eq.  Juiisp.  §  699, 700,  TOT, 
70*2,  and  tbe  cases  there  cited.  But,  as  between  partners,  the  doctrine  of 
Lord  Thurlow  would  seem  (even  if  it  were  admissible  in  common  cases) 
to  be  unsatisfkctoty,  and  inconsistent  with  sound  principles ;  for  every 
such  use  of  the  partnership  name  after  the  dissolution  may  expose  the 
other  partners  to  the  hazard  of  a  suit  at  law,  and  perhaps  to  a  recoveiy 
against  them,  where  actual  knowledge  of  the  dissolution  could  not  be 
brought  home  to  the  holder,  if  it  be  a  negotiable  instrument  But  see 
Webster  p.  Webster,  3  Swanst  R.  491,  note,  and  Lewis  o.  Langdon, 
7  Sim.  R.  421.    See  also  ante,  §  224  to  §  227. 

]  Crawshay  v,  Maule,  1  Swanst  R.  495,  507 ;  CoUyer  on  I^artn.  fi.  2, 
ch.  2,  §  1,  p.  lao,  2d  edit 

s  Ante,  §  174,  233 ;  Heatiicote  v.  Hulme,  1  Jac.  &  Walk.  12!^,  128 ; 
Stoughton  V.  Lynch,  1  John.  Ch.  R.  467, 469,  471 ;  Crawshay  v,  Collins,  15 
Ves.  218 ;  Gow  on  Partn.  ch.  5,  §  4,  p.  354, 3d  edit ;  Brown  v.  Litton,  1  P. 
Will.  140  ;  Brown  v.  De  Tastet,  Jacob,  R.  284 ;  1  Valin,  Comm.  Lib.  9^ 
tit  8,  art  5,  p.  578,  edit  1766 ;  WilleU  v.  Blanford,  1  Hare,  R.  253, 263. 

3  Gow  on  Partn.  ch.  2,  §  4^  p.  114 ;  Id.  oh.  5,  §  2,  p.  231, 232, 3d  edit ; 
Harding  o.  Glover,  18  Ves.  261 ;  Crawshay  v.  Maule,  1  Swanst  R.  50r; 
Heathcote  v.  Hulme,  1  Jac  &  Walk.  122,  128 ;  Wilson  v.  Greenwood 
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^  331  •  Courts  of  Equity  proceed  still  further  in  the 
enforcement  of  their  principles.  If  any  partner,  after 
the  dissolution,  should  make  any  composition  of  the 
debts  due  to  or  from  the  partnership,  he  will  not  be  at 
liberty  to  avail  himself  of  any  private  benefit  therefrom ; 
but  it  will  properiy  belong  to  the  partnership ;  for  what* 
ever  act  he  does,  it  is  his .  duty  to  perform  it  not  for 
his  own  personal  advantage,  but  for  the  utmost  ad- 
vantage of  the  concern.^  Hence,  also,  if,  under  an 
agreement  for  a  lease  for  the  partnership,  one  partner, 
after  the  dissolution  of  the  partnership,  should  obtain 
the  lease  in  his  own  name,  he  will  be  restrained  from 
disposing  of  it  otherwise  than  for  partnership  pur- 
poses."  So  fixed,  indeed,  is  this  duty  still  to  continue 
to  act  for  the  benefit  of  the  partnership,  that  no  part- 
ner is  allowed  to  daim  any  particular  reward  or  com- 
pensation for  his  trouble  or  services,  in  thus  assisting 
in  the  arrangement  and  winding  up  of  the  concerns 
thereof,  unless  it  be  specially  stipulated.' 


1  Swanst  R.  481 ;  Dacio  v.  John,  McClelL  R.  906 ;  De  Tastet  v.  Borde- 
DAve,  Jac.  R.  516;  CoUyer  on  Partn.  B.  3,  ch.  3,  §  6,  p.  240  to  p.  344; 
Id.B.4,ch.  1,§  3, p.  579, 587, 588, 2d  edit;  1  Stoiy  onEq.  Juri8p.§e72; 

2  Bell,  Comm.  B.  7,  ch.  3,  p.  645, 5tli  edit ;  ante,  §  328, 239, 331. 

1  Coilyer  on  Partn.  R  3,  ch.  3,  §  1,  p.  130,  2d  edit;   Beak  v.  Beak, 

3  Swanat  R.  627;  1  Story  on  Eq.  Jurisp.  §  316 ;  Gow  on  Partn.  ch.  5, 
$  3,  p.  355;  Crawahay  o.  Collins,  15  Yes.  318,  339;  Beak  v.  Beak,  Rep. 
Temp.  Finch,  190 ;  ante,  $  174  to  §  186. 

<  CoUyer  on  Partn.  B-  3,  ch.  3,  §  5,  p.  235, 2d  edit ;  Alder  v.  Fouracre, 
3  Swanst  R.  489;  Elliot  v.  Brown,  4  Swanst  489,  note;  Gow  on  Partn, 
cb.5,§4,p.349,3d  edit;  ante,  §  174  to ^86. 

3  Ante,  182 ;  Collyer  on  Partq.  B.  2,  ch.  2,  §  1,  p.  130, 2d  edit ;  Id.  B.  2, 
ch.  2,  §  2,  p.  151 ;  Heathcote  v.  Hulme,  1  Jac.  &,  Walk.  132 ;  Wittle  v.  Mc- 
Farlane,  1  Knapp,  R.  312.  On  this  last  occasion  (which  was  an  appeal  from 
Jamaica)  the  ll^ister  of  the  Rolls  (Sir  John  Leach)said ;  — ^  It  is  impossible 
to  maintain  the  charge  for  commission,  because  it  is  in  truth  a  charge  by  a 
partner  for  the  collection  of  a  partnership  debt  How  can  a  partner  charge 
commission  against  a  partner  for  the  collection  of  a  partnership  debt,  in 
which  both  of  them  are  interested  ?    It  is  a  misapprehension  entirely,  and 
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§  332.  The  French  law  has,  to  a  certaiiif  but  not  to 
the  fiiU,  extent,  adopted  these  doctrines  of  the  commoa 
law  It  treats  the  dissolution  of  the  partnership^  in  wliat*^ 
ev^  way  it  may  happen,  when  brought  to  the  know* 
ledge  of  the  partners,  as  a  virtual  detenunation  of 
their  powers  to  act  for  the  partnerah^  in  any  fatxnt 
operations ;  unless,  indeed,  so  ^  as  may  be  necessaij 
to  comjdete  acts  and  concerns,  already  entered  into  oil 
account  of  the  partnership,  but  incomplete  aad  in  pro" 
gress  at  the  time  of  the  dissolution.  These  are  treated 
as  matters  of  positive,  and  indispensable  obfigatkni; 
and  they,  therefore^  may  be  finished  by  the  same  part* 
ner,  who  was  authorized  to  begin  and  compete  them.^ 
And  this  is  but  feUowing  out  the  precept  <^  the  Bo* 
man  law,  vdiich  required  in  such  cases,  where  the 
dissolution  was  occasioned  by  the  death  of  one  part* 
ner,  that  the  bumness  begun  by  him  should  be  com* 
pleted  by  his  heir.  Bares  socii,  quamvis  sodus  mm 
est ;  tamen  ea,  qiuB  per  dejuncium  inchoata  suntj  per 
htBredem  explicari  dehent? 

^  333.  But  in  other  respects  the  French  law  does 
not  seem  to  have  fdlowed  out  this  just  policy,  and 
these  enlaiged  principles  ai  the  common  law,  as  txi 
the  rights  of  the  partner  upon  the  dissdution  of  the 
partnership.    On    the  contrary,  it  seems  silendy,  if 

then  does  not  appetr  aiiy  {scteiiceftr  tayin^f,  that  d^ 
in  tbe  island  to  sanction  soch  a  chaige.  Iff  commissicm  cannot  be  charged 
<»f  course  interest  upon  commission  cannot  be  charged.  The  Comt  wiU, 
therefofe,  refer  it  back  to  tiie  Comt  below,  with  a  declaration,  that  no 
oommnsion  coold  be  charged,  either  for  the  collection  of  the  debts  of 
first  or  second  paitneidup.**  See  also  Franklin  v.  Robinson,  1  John, 
CL  R.  158 ;  Bradford  «.  Kimberiy,  3  Johns.  Ch.  R.  4M\  Caldwell  v. 
Lieber,  7  Paige,  483;  Thornton  «.  Proctor,  1  Anst  94;  Borden  «.  Bur- 
den,  I  Yes.  Sl  Beam.  170 ;  Caldwell  v.  Lieber,  7  Paige,  483. 

1  Potfaier,  de  Society,  n.  155, 15& 

»  Dig.  Lib.  17,  tit  %  L  40;  Pothier,  Pand.  Lib.  17,  tit  9^  n.  99. 
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not  submissively,  to  have  followed  out  the  dictates  of 
the  Roman  law  on  the  sulject  of  mandates  or 
agency,  and  the  powers  of  partners;^  so  that  the 
dissolution  of  the  partnership,  in  any  manner  whatso^ 
ever,  is  held  to  amount  to  a  revocatioB  of  the  implied 
powers  and  authorities  of  each  partner,  any  farther 
to  administer  the  concerns  of  the  partnership,  as  the 
delegate  or  agent  of  the  others.  Accordingly,  Pothier 
lays  it  down  as  clear,  that,  immediately  after  notice 
of  the  dissolution  of  the  partnership,  the  power  of 
each  partner  to  act  as  the  administrator  thereof 
ceases;  and  even  a  payment  to  one  partner  of  the 
debts  due  to  the  partnership  will  be  invalid,  if  the 
debtors  have  notice  of  the  fact  of  the  dissolution  at 
the  time  of  such  payment.^  Nay,  the  doctrine  is 
jNressed  farther ;  and  if  the  partnership  expires  by  its 
own  Kmitation,  or  by  mere  efflux  of*  time,  the  Uke 
payment  will  be  invalid, even  without  such  notice; 
because  (it  is  said)  those,  who  have  any  business  with 
a  partnership,  ought  to  inform  themselves  of  the  ten- 
ure or  duration  of  that  partnership.^  So,  that  in  fact, 
from  the  time  of  the  dissolution,  the  partners  become 
tenants  in  common  of  the  property  engaged  in  the 
partnership ;  and  if  the  whole  belonged  to  one,  he  is 
forthwith  entitled  to  the  whole  profits  and  proceeds 
thereof.^  They  can  no  longer  proceed  to  administer 
the  same  separately ;  and  all,  that  they  can  do,  is  to 
require,  either  an  amicable  and  voluntary  adjustment, 
and  settlement,  and  division  of  the  partnership  con- 

II  ......     I  P...1.I  111  ■■  I  ■■..!  ■  ..-..■■■..- 

1  ADte,  §  95, 102, 109,  and  note  5;  Story  on  Agency,  §  425  to  429; 
Pothier,  de  Society,  n.  1^  157. 
8  Pothier,  de  Society,  n.  157 ;  Id.  n.  155, 15& 

3  Pothier,  de  Lociet^,  n.  157. 

4  Pothier,  de  Societ^,  n.  158,  160;  Cinl  Code  of  France,  art  1865, 
1872. 
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is  adopted  in  the  French  law.  And  accordin^y  Po- 
thier  sajs,  that  if  traders  and  artisans,  who  have  been 
accustomed  to  furnish  supplies  to  a  partnership,  c<»- 
dnue,  in  good  £aiith,  after  the  dissolution  of  the  part* 
nership,  of  whidi  they  are  ignorant,  to  fiimidi  the 
fike  supplies  to  one  of  the  partners  on  account  of  the 
partnership,  all  of  the  partners  and  their  heirs  will  be 
bound  therefor.^  It  is  observable,  that  Pothier  puts, 
by  implication,  the  very  qualification,  which  is  insisted 
on  in  the  preceding  section ;  for  he  confines  the  lia- 
bflity  to  the  cases  of  persons,  who  had,  before  the  dis- 
solution, been  accustomed  to  deal  with  the  partner- 
ship. The  same  result,  howerer,  would  probaUy 
arise  in  all  cases,  where,  notwithstanding  the  dissolu- 
tion, the  partners  should  still  hold  themselves  out  as 
partners,  either  expressly,  or  by  allowing  their  names 
to  stand  openly  as  a  part  of  the  firm.* 

^  336.  In  respect  to  the  necessity  of  such  a  notice, 
the  cases  of  a  voluntary  dissolution  of  the  partnership, 
in  any  of  the  ways  abovementioned,  differ  essentially 
firom  the  cases  of  a  dissdution  by  the  death,  or  the 
bankruptcy  (duly  declared  by  public  proceedings)  of 
one  or  more  of  the  partners ;  for,  in  these  latter  cases, 
no  notice  whatsoever  is  necessary  to  be  given  of  the 
dissolution  to  third  persons,  in  order  to  exempt  their 
estates  firom  all  responsibility  for  the  acts  and  con- 
tracts of  the  other  partners ;  since  the  partnership  is 
thereby  dissolved  by  mere  operation  of  law.'     The 


1  Pothier,  de  Society,  n.  157. 

9  Ante,  §  160»  161 ;  WiUiamB  «.  Keats,  2  Starkie,  R.  290;  Parkin  «. 
Garratben,  3  Eqi.  R.  24& 

>  Colljer  on  Partn.  B.  1,  ch.  2,  §  2,  p.  74 ;  Id.  B.  3,  ch.  3,  §  4,  p.  419, 
2d  edit ;  VnlliAiny  v.  Noble,  3  Meriv.  R.  614 ;  2  Bell,  Comm.  B.  7,  ch.  2, 
p.  638,  639, 5th  edit ;  Gow  on  Partn.  cL  5,  §  2,  p.  246 ;  Id.  ch.  5,  §  4,  p. 
348, 3d  edit ;  ante,  $  162. — Perhaps,  in  tliecaae  of  bankraptf^,  thereaeon 
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reason  seems  to  be,  that  the  parties  are  thereby  either 
totally  incapable  of  acting  at  all,  or  at  least  of  binding 
their  estates  ;  and  it  is  against  public  policy  to  allow  the 
acts  of  the  other  partners  to  bind  any  persons,  who  ar^ 
incapable  either  of  justing  at  all,  or  of  continuing  any 
authority  for  such  a  purpose,  or  whose  estates  may 
otherwise  be  sulgected  to  irreparable  injury,  or  even 
to  ruin.  The  same  principle  would  probably  be  held 
to  apply  to  other  cases,  creating  by  mere  operation  of 
law  a  positive  incapacity ;  such  as  the  marriage  of  a 
female  partner,  or  the  attainder  of  a  partner  of  felony,^ 
or  the  dissolution  of  the  partnership  by  a  public  war.^ 

§  337.  With  these  brief  remarks  we  may  dismiss 
the  consideration  of  the  effects  .and  consequences  of 
a  dissolution  of  the  partnership  by  the.  voluntary  acts 
or  stipulations  of  the  partners,  and  may,  in  the  next 
place,  proceed  to  the  consideration  thereof  in  cases 
of  Bankruptcy.'     Bankruptcy    (as    we  have   seen) 


why  notice  is  not  positiTely  required  to  be  giten  after  the  declaration  of  the 
Imnkniptcy,  is  its  supposed  notoriety,  and  that  all  the  world  are  bound  to 
take  notice  of  it  Certainly  there  is  no  pretence  to  say,  that  a  mere  se- 
cret act  of  bankruptcy,  upon  which  no  public  proceedings  have  been  or 
can  now  be  had,  will  produce  the  like  e&ct,  unless  notice  be  given. 
See  Lacy  v.  Woolcott,  3  Dowl.  d&  Ryl.  R.  458.  See  ante,  §  313 ;  2  Bell, 
Coram.  B.  7,  ch.  2,  p.  641, 5th  edit  Gow  on  Partn.  ch.  5,  §  3,  p.  306,  3d 
edit ;  Thomason  o.  Frere,  10  East,  R.  418 ;  Franklin  v.  Lord  Brownlow, 
14  Yes.  550,  557, 55a 

1  Ante,  $  303,  30a 

9  Griswold  v.  Waddington,  15  John.  R.  57 ;  S.  C.  16  John.  R.  438 ;  ante, 
§  303, 304, 306, 315.  ' 

3  It  is  not  within  the  scope  or  objects  of  these  Commentaries  to  treat 
of  the  various  topics,  connected  with  the  issuing  of  the  commission  in 
bankruptcy,  the  proof  of  debts,  and  other  proceedings  thereon.  They 
properly  beloi^  to  a  different  Treatise,  upon  the  practice  in  bankruptcy. 
The  discussion  of  tlie  subject  of  joint  and  several  commissions  in  bank- 
ruptcy, and  the  proceedi^  thereon,  seem  also  properly  to  belong  to 
such  a  Treatise.  Those,  who  wish  for  more  information  thereon,  can 
consult  Collyer  on  Partn.  B.  4,  ch.  2,  §  1|  to  §  11,  p.  595  to  p.  678, 2d 
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puts  an  end  to  the  partnership  by  operation  of  law, 
and  immediately,  upon  the  due  declaration  thereof, 
by  relation  back  from  the  time,  when  the  act  of  bank- 
ruptcy was  committed.^  From  that  period,  therefore, 
the  bankrupt  ceases  to  have  any  power  or  dominion 
over  his  property  and  effects  in  the  partnership ;  and 
it  is  transferred  to  the  assignees,  who  are  appointed 
under  the  commission,  and  they  succeed  to  all  his 
rights  and  interests  therein.^  From  the  same  period 
also  the  assignees  are  deemed  tenants  in  common 
with  the  other  partners  in  all  such  property. and 
effects,  subject  to  the  rights  and  claims  of  the  other 
partners.' 

^  338.  Another  consequence,  flowing  directly  from 
the  preceding  considerations,  is,  that  all  future  actions 
at  law,  to  be  brought  on  account  of  the  partnership 
property,  or  contracts,  or  rights,  must  be  brought, 
jointly  in  the  names  of  the  solvent  partners,  and  the 
assignees  of  the  bankrupt,  who  succeed  equally  to 
his  rights  of  action,  as  well  as  to  his  rights  of 
property ;  for  the  assignment  not  only  transfers 
the  property  of  the   bankrupt,  but  also  all  his  rights 


edit,  and  Id«  B.  4,  ch.  3,  §  1  to  §  8,  p.  686  to  p.  718,  and  Gow  on  Paitn. 
ch.  5,  §  3,  p.  256  to  p.  348, 3d  edit 

1  Ante,  §  313, 314 ;  Gow  on  Partn.  ch.  5,  §  1,  p.  227, 228, 3d  edit ;  Id. 
ch.  5,  §  3,  p.  305, 306,  307;  Collyer  on  Partn.  R  4,  ch.  1,  p.  590,  591,  2d 
edit ;  Barker  v.  Goodair,  11  Vecu  78;  Dutton  v.  Morrison,  17  Ves.  193; 
In  Re  Wait,  1  Jac.  &,  Walk.  605;  Thomaaon  v.  Freie,  10  Eaat,  R. 
418. 

9  Ante,  §  313,  314 ;  3  Kent,  Comm.  Lect  43,  p.  56,  4th  edit;  Gow  on 
Partn.  ch.  5,  $  1,  p.  227, 228, 3d  edit ;  Id.  ch.  5,  §  3,  p.  298, 299 ;  Thomaaon 
v.  Frere,  10  East,  R.  418. 

3  Ante,  §  313,  314 ;  3  Kent,  Comm.  Lect  43,  p.  58,  59,  4th  edit ;  Gow 
on  Partn.  ch.  5,  §  3,  p.  266,  267, 3d  edit ;  Id.  ch.  5,  §  3,  p.  299, 305 ;  Collyer 
on  Partn.  B.  4,  ch.  1,  p.  579,  580, 2d  edit;  Holdemess  v.  Shackels,  8  Bam. 
^  Cresw.  612. 
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of  actum,  to  the  assignees.^  Oa  the  other  hand,  all 
actions  at  law  I^  third  persons  against  the  partners- 
ship,  may  be,  and,  indeed,  ordinarily  should  be,  brought 
against  all  the  partners,  including  the  bankrupt ;  and 
the  assignees  should  not  in  general  be  made  parties 
thereto,  since  they  are  not  liable  thereto,  but  are  to  ae-* 
count  only  under  the  proceedings  in  bankruptcy.'  The 
case  may  be,  and  often  is,  very  different  in  suits  in 
equity,  brought  by,  or  against  the  assignees.' 

^  339.  On  the  other  hand,  from  the  time  of  the 
act  of  bankruptcy,  and  by  relation  thereto,  the  bank- 
rupt becomes  incapaUe  of  acting  fotj  or  Unding  the 
partnership  by  his  acts ;  and  in  a  general  sense,  and 
with  few  exceptions,  all  his  acts  become  firom  hence- 
forth TOid  and  inoperative.  He  cannot  in  any  man- 
ner sell,  or  otherwise  dispose  of  the  partnership 
effects;  he  cannot  contract  debts  or  other  engage- 
ments, binding  on  the  partnership;  and  he  cannot 
compel  any  payments  to  the  firm,  or  give  any  re- 
ceipt or  release   therefor/     In  respect  to  the  other 

I  Gow  on  Partn.  oh.  5,  §  3,  p.  341, 342, 3d  edit;  CoUyer on  Paitn.  B. 
3,  ch*  5,  §  1,  p.  471;  Id.  B.  4,  ch.  1,  p.  579;  Id.  B.  4,  ch.  5,  p.  096,  697, 
701, 703, 2d  edit ;  Thomaaon  v.  Prere,  10  Rwt,  R.  418 ;  Graham  v.  Rob- 
ertson, 2  Turn.  R.  282 ;  Franklin  v.  Lord  Brownlow,  14  Ves.  557;  1  Chilly 
on  Plead,  p.  27,  28,  6th  edit. ;  Com.  Dig.  Bankrujd,  D.  29. 

«  1  Chitty  on  Plead,  p.  62,  63,  6th  edit ;  Id.  p.  104 ;  Id.  p.  176;  Wat-* 
son  on  Partn.  ch.  8,  p.  434, 2d  edit 

3  See  Story  on  Eq.  Plead.  §  153  to  $  158,  439;  Cooke'a  Bankropt  Law, 
Vol.  1,  ch.  14,  §  1, 2, 3,  p.  555  to  p.  561, 4th  edit ;  Gow  on  Partn.  ch.  5, 
$  4,  p.  352, 3d  edit ;  Bailey  v.  Vincent,  5  Madd.  R.  4a— The  M  con- 
sideration of  this  suhject  properly  belongs  to  a  Treatise  on  Pleading,  and 
is  therefore  omitted  in  this  place. 

4  Ante,  §  313, 314 ;  Gow  on  Partn.  ch.  5,  §  1,  p.  227, 228, 3d  edit ;  Id. 
ch.  5,  §  3,  p.  299, 304, 305,  306 ;  CoUyer  on  Partn.  B.  4,  ch.  1,  p.  589,590, 
2d  edit  —  Mr.  Gow  has  very  well  stated  the  general  doctrine,  and  cited 
some  cases  to  illustrate  it  **  We  have  seen  (says  he)  in  a  former  part  of 
this  work,  that  an  act  of  bankruptcy  committed  by  one  partner,  when 

43* 
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solvent   partners,  they   also  are,  by  the    bankruptcy, 
disabled  from  engaging  in  any  new  dealings  in  future 


followed  by  a  commiflsion,  dissoWes  the  partnership  by  relation  to  the 
time,  when  the  act  of  bankruptcy  was  committed.  The  partner,  there- 
fore, who  has  committed  the  act  of  bankmptcy,  cannot  afterwards  com- 
municate to  strangers  any  rights,  either  against  the  firm,  or  the  joint  pn^ 
erty ;  because  the  commission  and  assignment  retrospectively  deprive 
him  of  all  capacity  of  acting.  They  determine  his  power  to  bind  the  firm 
by  relation  to  the  date  of  his  bankruptcy,  and  all  his  rights,  from  that 
time,  passing  to  his  assignees,  he  ceases  to.  have  any  further  control  over 
the  partnership,  or  the  joint  property.  And  the  statutes  concerning 
bankrupts  make  an  entire,  not  a  partial  avoidance  of  the  bankrupt's  acts, 
as  well  in  respect  of  his  partner's  moiety  as  his  own.  Therefore,  where 
a  partner,  on  the  eve  of  his  bankruptcy,  voluntarily  deposited  goods  with 
a  third  person  for  a  creditor  of  the  firm,  and  the  deposit  falsely  purported 
to  be  founded  upon  a  supposed  sale ;  the  creditor,  after  the  bankruptcy 
of  the  partner,  having  received  information  of  the  deposit,  declared  his 
acceptance  of  it;  and  in  an  action  of  trover  by  the  assignees  under  a 
joint  commission  to  recover  the  goods,  it  was  held,  that  the  creditor 
could  not  resist  their  claim,  inasmuch  as  the  deposit  was  not  -completed 
until  after  the  bankruptcy  of  the  party  depositing,  at  which  tune  the 
partnership  was  at  an  end.  So,  where  two  of  three  partners  affecting,  but 
without  authority,  to  bind  the  firm,  by  deed  assigned  a  debt,  due  to  them 
from  a  correspondent  abroad,  without  his  privity,  to  a  creditor  at  home, 
and  afterwards,  by  the  direction  of  such  correspondent,  drew  a  bill  of 
exchange  in  the  name  of  the  firm  upon  his  agent  here,  which  was  ac- 
cepted, payable  to  their  own  order,  for  the  amount  of  the  debt ;  and 
then  the  two  partners,  having  in  the  mean  time  committed  acts  of  bank- 
ruptcy, indorsed  such  bill  to  the  creditor  of  the  firm  in  part  satisfaction 
of  his  debt,  and  afterwards  separate  commissions  were  sued  out  against 
the  two  partners,  who  were  declared  bankrupts,  and  their  effects  as- 
signed, the  other  partner  being  all  the  time  abroad.  It  was  held,  that  by 
such  an  indorsement  of  the  bill  by  the  two,  after  acts  of  bankruptcy  com- 
mitted by  them,  though  before  the  commission  issued,  nothing  passed  to 
the  creditor;  for  the  bankrupt  partners  had,  by  relation,  ceased,  at  the 
time  of  such  indorsement,  to  have  any  control  over  the  joint  stock  as 
partners,  and  therefore  could  not  bind  either  the  property  of  their  as- 
signees, or  of  their  solvent  partner."  Go w  on  Partn.  ch.  5,  §  3,  p.  304, 305, 
306, 3d  edit;  Hague  v.  RoUeston,  4  Burr.  R.  2176 ;  Thomason  v,  Frere, 
10  East,  R.  418.  But  see  Lacy  v.  Woolcott,  2  Dowl.  &  RyL  458 ;  Collyer 
on  Partn.  B.  4,  ch.  1 ,  p.  582  to  p.  588, 2d  edit  The  exceptions  to  the  general 
doctrine  stand  principally  upon  the  jitatutes  of  bankruptcy,  saving  from 
the  operation  of  the  general  rule  bon&.  fide  contracts,  and  payments  made 
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on  account  of  the  partnership.^  But  in  respect  to 
past  transactions,  which  were  consummate  at  the 
time  of  the  bankruptcy,  they  are  not  prevented 
from  exercising  a  due  control  over  the  partnership 
effects,  and  of  applying  them  bond  fide  to  the  pay- 
ment and  discharge  of  the  partnership  debts  and  ob- 
ligations.» 

^  34X).  Indeed,  so  completely  does  the  bankruptcy 
of  one  partner  sever  the  joint  rights  and  interests  of 
the  paitnership,  that  even  an  execution,  issued  against 
the  partnership  effects,  subsequently  to  the  act  of 
bankruptcy,  will  be  invalid  and  inoperative  upon  those 
effects ;  for  the  act  of  bankruptcy  overreaches  the 
execution ;  and  it  is  not  competent  for  the  execution 
creditors  to  disappoint  the  arrangements,  made  in 
bankruptcy,  for  the  equal  distribution  of  the  effects  of 
the  partnership  among  all  the  creditors ;  since  it 
would  defeat  the  just  policy  of  the  bankrupt  laws.^ 
The  subject  of  the  due  administration  of  the  part- 
nership assets,  and  -other  incidental  topics,  will  here- 
after occur  in  another  connexion,  when  we  come  to 


by  the  bankrupt  to  and  with  persons,  who  have  no  notice  of  the  act  oi 
bankruptcy.    Colly er  on  Partn.  B.  4,  ch.  1,  p.  589,  590,  2d  edit 

1  Ante,  §  313, 314;  Gow  on  Partn.  ch.  5,  §  3,  p.  306,  307,  3d  edit. ;  Fox 
V.  Hanbury,  Cowp.  R.  445;  Harvey  v.  Crickett,  5  Maule  &  Selw.  336; 
Murray  v.  Murray,  5  John.  Ch.  R.  78 ;  Hoxie  v.  Carr,  1  Sumner,  R.  173; 
Collyer  on  Partn.  B.  4,  ch.  1,  p.  587,  588,  2d  edit ;  Thomason  r.  Frere, 
10  East,  R.  418. 

9  Ante,  §  325  to  328 ;  Gow  on  Partn.  ch.  5,  §  1,  p.  227,  228, 3d  edit ; 
Collyer  on  Partn.  R  4,  ch.  1,  p.  579  to  p.  588, 2d  edit  —  It  seems,  that  the 
assignees  of  the  bankrupt  are  clothed  with  the  like  reciprocal  rights  and 
authorities.  Collyer  on  Partn.  B.  4,  ch.  1,  p.  578,  579,  580, 2d  edit  See 
also  Gow  on  Partn.  ch.  5,  §  3,  p.  298,  299,  300, 3d  edit ;  [d.  p.  308,  309. 

3  Collyer  on  Partn.  B.  4,  ch.  1,  p.  590,  591,  592, 2d  edit ;  Gow  on  Part 
ch.  5,  §  3,  p.  308,  309, 3d  edit ;  Barker  v.  Goodair,  11  Ves.  78 ;  Dutton  v. 
Morrison,  17  Yes.  193;  In  Re  Wait,  1  Jac.  &  Walk!  605. 
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solvent   partners,  they   also  are,  by  the    bankruptcy, 
disabled  from  engaging  in  any  new  dealings  in  future 


followed  by  a  commiflsion,  dissolves  the  partneTship  by  relation  to  the 
time,  when  the  act  of  bankraptcy  was  committed.  The  partner,  there- 
fore, who  has  committed  the  act  of  bankruptcy,  cannot  afterwards  com- 
municate to  strangers  any  rights,  either  against  the  firm,  or  the  joint  prop- 
erty ;  because  the  commission  and  assignment  retrospectively  deprive 
him  of  all  capacity  of  acting.  They  determine  his  power  to  bind  the  firm 
by  relation  to  the  date  of  his  bankraptcy,  and  all  his  rights,  from  that 
time,  passing  to  his  assignees,  he  ceases  to  have  any  further  control  over 
the  partnership,  or  the  joint  property.  And  the  statutes  concerning 
bankrupts  make  an  entire,  not  a  partial  avoidance  of  the  bankrapt's  acts, 
as  well  in  respect  of  his  partner's  moiety  as  his  own.  Therefore,  where 
a  partner,  on  the  eve  of  his  bankruptcy,  voluntarily  deposited  goods  with 
a  third  person  for  a  creditor  of  the  firm,  and  the  deposit  falsely  purported 
to  be  founded  upon  a  supposed  sale ;  the  creditor,  afler  the  bankraptcy 
of  the  partner,  having  received  information  of  the  deposit,  declared  his 
acceptance  of  it ;  and  in  an  action  of  trover  by  the  assignees  under  a 
joint  commission  to  recover  the  goods,  it  was  held,  that  the  creditor 
could  not  resist  their  claim,  inasmuch  as  the  deposit  was  not  -completed 
until  after  the  bankruptcy  of  the  party  depositing,  at  which  time  the 
partnership  was  at  an  end.  So,  where  two  of  three  partners  afiecting,  but 
without  authority,  to  bind  the  firm,  by  deed  assigned  a  debt,  due  to  them 
from  a  correspondent  abroad,  without  his  privity,  to  a  creditor  at  home, 
and  afterwards,  by  the  direction  of  such  correspondent,  drew  a  bill  of 
exchange  in  the  name  of  the  firm  upon  his  agent  here,  which  was  ac- 
cepted, payable  to  their  own  order,  for  the  amount  of  the  debt ;  and 
then  the  two  partners,  having  in  the  mean  time  committed  acts  of  bank- 
raptcy, indorsed  such  bill  to  the  creditor  of  the  firm  in  part  satisfaction 
of  his  debt,  and  afterwards  separate  commissions  were  sued  out  against 
the  two  partners,  who  were  declared  bankrapts,  and  their  eflfects  as- 
signed, the  other  partner  bemg  all  the  time  abroad.  It  was  held,  that  by 
such  an  indorsement  of  the  bill  by  the  two,  after  acts  of  bankraptcy  com- 
mitted by  them,  though  before  the  commission  issued,  nothing  passed  to 
the  creditor;  fbr  the  bankrupt  partners  had,  by  relation,  ceased,  at  the 
time  of  such  indorsement,  to  have  any  control  over  the  joint  stock  as 
partners,  and  therefore  could  not  bind  either  the  property  of  their  as- 
signees, or  of  their  solyent  partner."  Gow  on  Partn.  ch.  5,  §  3,  p.  304, 305, 
306,  3d  edit;  Hague  «.  RoUeston,  4  Burr.  R.  2176 ;  Thomason  v.  Frere, 
10  East,  R.  418.  But  see  Lacy  v.  Woolcott,  2  DowL  &  RyL  458 ;  Collyer 
on  Partn.  B.  4,  ch.  1 ,  p.  582  to  p.  588, 2d  edit  The  exceptious  to  the  general 
doctrine  stand  principally  upon  the  statutes  of  bankruptcy,  saving  from 
the  operation  of  the  general  rale  bonit  fide  contracts,  and  payments  made 
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on  account  of  the  partnership.^  But  in  respect  to 
past  transactions,  which  were  consummate  at  the 
time  of  the  bankruptcy,  they  are  not  prevented 
from  exercising  a  due  control  oVer  the  partnership 
effects,  and  of  applying  them  bond  fide  to  the  pay- 
ment and  discharge  of  the  partnership  debts  and  ob- 
ligations.* 

^  340.  Indeed,  so  completely  does  the  bankruptcy 
of  one  partner  sever  the  joint  rights  and  interests  of 
the  partnership,  that  even  an  execution,  issued  against 
the  partnership  effects,  subsequently  to  the  act  of 
bankruptcy,  will  be  invalid  and  inoperative  upon  those 
effects;  for  the  act  of  bankruptcy  overreaches  the 
execution ;  and  it  is  not  competent  for  the  execution 
creditors  to  disappoint  the  arrangements,  made  in 
bankruptcy,  for  the  equal  distribution  of  the  effects  of 
the  partnership  among  all  the  creditors;  since  it 
would  defeat  the  just  policy  of  the  bankrupt  laws.^ 
The  subject  of  the  due  administration  of  the  part- 
nership assets,  and  other  incidental  topics,  will  here- 
after occur  in  another  connexion,  when  we  come  to 


bj  the  bankrupt  to  and  with  persons,  who  have  no  notice  of  the  act  oi 
bankruptcy.    Colly er  on  Partn.  B.  4,  ch.  1,  p.  589,  590,  2d  edit. 

1  Ante,  §  313, 314;  Gow  on  Partn.  ch.  5,  §  3,  p.  306,  307,  3d  edit. ;  Fox 
V.  Hanbury,  Cowp.  R.  445 ;  Harvey  v.  Crickett,  5  Maule  &  Selw.  336 ; 
Murray  v.  Murray,  5  John.  Ch.  R.  78 ;  Hoxie  v.  Carr,  1  Sumner,  R.  173; 
CoUyer  on  Partn,  B.  4,  ch.  1,  p.  587,  588,  2d  edit ;  Thomason  v.  Frere, 
10  East,  R.  418. 

3  Ante,  §  325  to  328;  Gow  on  Partn.  ch.  5,  §  1,  p.  227, 228,  3d  edit ; 
Colly  er  on  Partn.  B.  4,  ch.  1,  p.  579  to  p.  588, 2d  edit  —  It  seems,  that  the 
assignees  of  the  bankrupt  are  clothed  with  the  like  reciprocal  rights  and 
authorities.  Collyer  on  Partn.  B.  4,  ch.  1,  p.  578,  579,  5iB0,  2d  edit  See 
also  Gow  on  Partn.  ch.  5,  §  3,  p.  298,  299,  300, 3d  edit ;  [d.  p.  308,  309. 

3  Collyer  on  Partn.  B.  4,  ch.  1,  p.  590,  591,  592, 2d  edit ;  Gt)w  on  Part, 
ch.  5,  §  3,  p.  308, 309, 3d  edit ;  Barker  v.  Goodair,  11  Yes.  78 ;  Dutton  v. 
Morrison,  17  Yes.  193 ;  In  Re  Wait,  1  Jac.  &  Walki  605. 
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treat  of  the   final   adjustment  and   setdement,  and 
winding  up  of  the  partnership  concemsu 

^  341.  A«  to  the  solvent  partners^  in  case  of  the 
bankruptcy  of  one  or  more  of  the  partners,  it  is  clear, 
that  they  retain  all  their  original  rights,  powers,  and 
authorities  over  the  management  of  the  concerns  of 
the  partnership,  excepting  only,  that  they  are  not  at 
liberty  any  fiirther  to  carry  on  the  business  of  the 
partnership,  or  to  make  anj  new  contracts  or  other 
engagements,  or  to  incur  any  liabilities  on  account 
thereof,  or  to  emj^oy  the  capital  stock  in  trade.  If 
they  do,  it  will  be  a  violation  of  duty,  and  at  their 
own  risk ;  and  they  may,  at  the  option  of  the  assign- 
ees, be  compelled  to  account  for  the  profits,  if  any  are 
thereby  made,  or  be  charged  with  interest,  upon  the 
diare  of  the  bankrupt,  and  they  must  bear  all  the  losses.^ 


A  Colly^roa  FMaB.ll;ch.  a,§  4,p.221  top.d97,9de£t;  Gk>w  qb 
Partn.  ch.  5,  §  3,  p.  366  to  308, 3d  edit;  Cmwshay  v.  Collins.  15  Vet. 
318;S.C.2Ra8S.R.3^;Browiio.  DeTa3tet,Jacob,R.392;  a]ite,§d35 
to  396.  —la  Brown  v.  be  Tsstet (Jacob,  R.  2(15)  Lord  Eldon  oaed  tbe  fbl* 
lowing  language ;  "  The  Master  in  the  eaecption  of  the  deQiee  has,  I  am 
informed,  proceeded  upon  the  caae  of  Cnwshay  v.  Collins.  In  that  case, 
three  persons,  Collins,  Noble,  and  Bongfaton,  carried  on  tiie  business  of 
pump  and  engine  manufacturers  in  partnership  together.  In  1804,  a  com- 
mission of  bankrupt  issued  against  Noble,  and  in  1805  the  bill  was  filed  by 
his  assignees,  claiming  three-eighths  of  the  profits  of  the  business,  which 
remained  unaccounted  for  at  the  time  of  the  bankruptcy,  or  which  had 
accrued  since,  and  also  of  two  patents,  and  the  profits  derived  from  them. 
The  question,  therefore,  was,  whether  the  assignees  of  Noble  were  en- 
titled to  the  same  relief,  that  he  himself  would  have  been  entitled  to,  if  he 
had  not  become  a  bankrupt ;  a  bankruptcy  dissolving  a  partnership  in 
the  same  manner  as  death,  in  this  respect  only,  that  assignees  have 
rights  somewhat  similar  to  those,  which  the  representatives  have,  where 
the  partnership  is  dissolved  by  death.  It  was  argued,  that  in  both  cases 
the  demand  to  be  made  by  the  representatives  of  a  deceased  partner,  or 
the  assignees  of  a  bankrupt,  was  limited  to  that  sum  of  money,  which,  if 
the  account  had  been  taken  at  the  dissolution,  would  have  been  found 
due  from  the  surviving  or  solvent  partner,  leaving  all  the  property  in 
their  hands.    On  the  other  hand,  it  was  argued,  that  in  many  cases,  that 
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But  the  solvent  partners  have  a  lien  upon  the  part- 
nership property  and  effects  for  the  payment  of  all  the 
debts  and  charges  due  by  the  partners,  as  well  as  for 
their  own  distributive  share  of  the  surplus.^  They 
may,  therefore,  notwithstanding  the  act  of  the  bank- 
ruptcy of  the  partner  is  known  to  them,  proceed,  bond 
fide  J  to  make  payments  out  of  the  partnership  funds 
in  discharge  of  the  joint  debts  and  other  obligations  of 
the  partnership;' although,  if  they  are  guilty  of  any 
excess, '  in  this  particular,  injurious  to  the  rights  of 
the  assignees,  they  may  be  restrained  by  an  injunction 
by  a  Court  of  Equity.' 


could  not  be  the  law ;  for  instance,  if  immediately  after  the  bankruptcy, 
all  the  Btockf  which  in  that  caae  consisted  of  manufactured  goods,  pumps, 
and  such  things,  had  been  sold  for  a  sum  of  money,  three-eighths  of 
which  would  have  been  more  than  what  was  due  to  the  bankrupt,  taking 
the  account  as  matter  of  debt,  then  the  assignees,  being  certainly  ten- 
ants in  common  till  the  stock  was  converted,  and  the  identical  stock  be- 
ixig  sold,  and  three-eighths  of  it  yielding  more  than  what  was  due  to  the 
bankrupt  at  the  time  of  his  bankruptcy,  as  the  calculated  value,  what  pre- 
tence could  there  be  for  saying,  that  the  assignees  should  not  have  a 
proportion  of  what  it  sold  for  ?  But  it  is  asked,  will  you  say,  that  in  all 
cases,  where  there  is  a  partnership,  such  is  to  be  the  consequence  of 
canrying  on  the  business,  that  the  profits  shall  be  divisible  in  the  same 
way,  as  if  the  partner  had  not  died,  or  had  not  become  bankrupt  ?  I  say 
no ;  I  do  not  mean  to  say,  that  it  will  be  so  in  all  cases;  but  on  the  other 
hand,  I  will  not  deny,  that  it  may  be  the  law  in  some  cases.  The  gen- 
eral principle,  I  should  say,  ought  to  be  this ;  that  as  it  is  quite  compe- 
tent to  the  parties  to  settle  the  accounti  and  to  mark  out  the  relation  be- 
tween themselves,  as  creditors  or  debtors,  so  where  there  is  a  non-settle- 
ment of  the  account,  (though  a  settlement  may  sometimes  introduce  great 
hardships  and  difficulties),  yet  those,  who  choose  to  employ  the  proper^  of 
another  for  the  purposes  of  their  trade,  exposing  it  to  all  the  risks  of  insol- 
vency or  bankruptcy,  have  no  right  to  say,  that  the  account  shall  not  be 
taken,  if  it  can  be  taken  without  incurring  difficulties,  which  might  em- 
barrass the  house  to  such  an  extent  as  to  make  it  unjust  to  demand  it" 

1  Ante,  §  32& 

9  CoUyer  on  Partn«  B.  4,  ch.  1,  p.  582  to  p.  589, 2d  edit;  Harvey  v. 
Crickett,  5  Maule  &  Selw.  336 ;  ante,  $  325  to  328, 339,  and  note. 

'  Ante,  §  224, 225, 329, 341,  and  note  (1),  p.  488. 
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§  342.  In  the  next  place,  then^  as  to  the  effects  and 
consequences  of  a  dissolution  by  the  death  of  one  of 
the  partners.  This  subject  may  properly  be  considered 
under  two  aspects;  (1.)  As  to  the  partners  them- 
selves; (2:)  As  to  third  persons.  In  the  first  place^ 
as  to  the  partners  themselves.  And,  herci  the  remark, 
already  made,  .becomes  important,  that  a  partnership 
is  not,  strictly  speaking,  either  a  jointenancy  or  a  ten- 
smcj  in  common ;  and  that  it  is  an  universally  estab- 
lished principle  of  the  whole  commercial  world,  that 
the  property  and  elSects  thereof  do  not  belong  ex* 
dusively  to  the  survivors ;  but  they  are  to  be  distributed 
between  them  and  the  representatives  of  the  deceased, 
in  the  same  manner  as  they  would  have  been  upon  a 
voluntary  dissolution  inter  vivos.^  In  short,  the  univer- 
sally acknowledged  maxim  on  this  subject  is;  Jus 
accrescendi  inter  mercatores  pro  henefido  commercH 
tecum  non  habeU^  The  maxim  has  been  since  ex- 
panded, and  is  now  constantly  construed,  so  as  to  emr 
brace  all  sorts  of  partnerships  between  two  or  more 
persons  for  their  joint  account  and  benefit,  whether 
they  are  merchants  on:  not,  and  whatever  may  be  the 
nature  of  the  trade,  or  business,  or  emjdoyment,  in 
which  they  are  engaged.* 

^  343.  We  have  already  seen,  that  a  dissolution  by 
death  puts  an  end  to  tike  partnership  firom  the  time  of 
the  occurrence  of  that  event,  whether  known,  or  un- 
known, or  whether  third  persons  have,  or  have  not 
notice  thereof.^    So  that  it  completely  puts  an  end  to 


1  Ante,  §  89, 90. 
«  Co.  Utt  182,  a. 

3  ADte,§  90;  Jefirej  v.  Sma]],  1  Vera. R. 217. 
^  Ante,  §  319,  336.— -There  seems  to  be  an  exception  as  to  the  ne- 
cessity of  sacii  a  notice,  when  the  surviving  partners  or  one  of  them  are. 
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the  power  and  authority  of  the  surriving  partners  to 
carry  on  for  the  future  the  partnership  trade  or  busi-* 
nessy  or  to  engage  in  new  transactions,  contracts,  or 
liabilities  on  account  thereof.^  It  is,  therefore,  the 
duty  of  the  surviving  partners  henceforth  to  cease 
altogether  from  carrying  on  the  trade  or  busmesd 
thereof ;  and  if  they  act  otherwise,  and  continue  the 
trade  or  business,  it  is  at  their  own  risk,  and  they  will 
be  liaUe,  at  the  option  of  the  representatives  of  the 
deceased  partner,  to  account  for  the  profits  made 
thereby,  or  to  be  charged  with  interest  upon  the  de- 
ceased partner's  share  of  the  surplus,  besides  bearing 
all  the  losses.^ 


ezecators  of  the  deceased  partner;  for  then,  in  order  to  exonerate 
estate  from  future  liability,  it  is  said,  that  due  notice  ought  to  be  given 
of  bis  death  to  the  creditors  of  the  firm,  because  in  the  absence  of  such 
notice,  the  executor  partner,  in  his  character  of  personal  representative 
of  the  deceased,  has  power  to  bind  his  estate.  VuUiamy  v.  Noble,  3 
Meriv.  R.  614.  But  is  this  doctrine  maintainable,  except  in  cases,  where 
the.Qsual  articles  (^agreement  authorized  the  executor  to  cany  on  the 
partnership  ?  What  authority  otherwise  can  he  have  to  bind  the  testator's 
estate? 

1  Gow  on  Partn.  ch.  5,  $  4,  p.  351,  39SI,  3d  edit;  2  Bell,  Coram.  B.  7, 
ch.  3,  p. 637,  638, 643, 644;  3  Kent,  Comm.  Lect  43,  p.  63,  4th  edit 

9  See  Willettv.  Blandford,  1  Hare  R.  253;  Collyer  on  Pa^  B.  2,  eh. 
1,  §  1,  p.  79,2d  edit;  Id.  B.  2,  oh.  3,  §  4,  p.  221  top.  226;  Booth  v.  Parks, 
1  Molloy,  R.  465;  Crawshay  v.  Collins,  15  Yes.  218;  S.  C.  2  Russ.  R. 
325;  Brown  v.  Litton,  1  P.  WilL  2M;  Hammond  v.  Douglas,  5  Yes.  539; 
Brown  v.  De  Tastet,  Jacob,  R.  284, 292 ;  Heathcote  v.  Hulme,  1  Jac.  & 
Walk.  122;  3 Kent,  Comm.  Lect  43,  p.  64,  4th  edit;  ante,  §  329.— 
Where  an  election  is  made  to  have  a  decree  for  a  share  of  the  profits, 
there  it  would  seem,  Uiat  the  surviving  partners  are,  or  at  least  may  be, 
entitled  to  all  just  allowances  and  deductions,  and  even  to  some  compen- 
sation for  their  skill  and  personal  services.  Lord  Eldon  in  Crawshay  v. 
Collins  (2  Russ.  R.  345)  said ;  "  And  I  cannot  bring  myself  to  think,  that, 
if  it  be  clearly  made  out,  Uiat  a  business  is  carried  on  with  the  proper^, 
which  belonged  to  a  deceased  partner,  for  instance,  by  the  surviving  part- 
ner, and  no  particular  circumstances  occur  to  vary  the  rule,  the 
mere  accident  of  one  man  surviving  the  other  can  authorise  him  to  say, 
<I  shall  cany  on  the  trade  by  the  application  of  the  funds  of  the  partner- 
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^  344.  But  here,  also,  the  same  qualificatioiis  and 
limitations  of  the  doctrine,  already  stated  with  refer- 
ence to  the  rights,  duties,  powers,  and  authorities  of 
the  partners  in  cases  of  a  dissolution  by  voluntary 
consent,  or  by  efflux  of  time,  or  by  bankruptcy,  ap- 
ply to  cases  of  the  surviving  partners.^  Although,  as 
to  future  dealings,  the  partnership  is  terminated  by 
the  death  of  one  partner ;  yet  for  some  purposes  it 
may  be  said  to  subsist,  and  the  rights,  duties,  powers, 
and  authorities  of  the  survivors  remain,  so  fer  as  is 
necessary  to  enable  them  to  wind  up  and  settle  the 
afiairs  of  the  partnership*'  And  the  ordinary  rule  is, 
that  upon  the  dissolution  of  a  partnership  by  death  the 
surviving  parties  are  entitled  to  close  up  the  afiairs  of 
the  firm.^  They  have,  therefore,  a  right  to  receive  the 
debts  due  to  the  partnership,  and,  on  the  other  hand, 
to  apply  the  partnership  assets  and  effects  in  discharge 


8hip»  at  the  hazard  of  the  funds  of  the  partnerahip,  and  I  shall  have  the 
whole  of  the  profits,  and  yoa  shall  have  no  share  of  them.'  There  may 
undoubtedly  be  occasion  for  making  claims  in  the  nature  of  just  allow- 
ances ;  but  I  cannot  bring  myself  to  think,  that  the  interest,  which  at  law 
survives  in  a  continuing  partnership,  survives  in  such  a  sense  as  to  cut 
down  the  rale  of  equity,  and  that  the  continuing  partners  shall  have  to  ac- 
count for  nothing,  but  the  value  of  what  the  share  was  at  the  time  of  the  death 
or  bankruptcy  of  the  other  partner.  Even  if  you  were  to  lay  down  the  rule, 
in  that  way,  still  you  would  have  to  ask  yourself,  how  is  that  value  to  be 
ascertained  ?  It  cannot  be  done  by  the  surviving  partner  choosing  to  say, 
'I  shall  take  it  at  such  a  value.'  There  must  be  some  way  of  valuing  it, 
so  as  to  give  the  party  retiring  the  complete  value ;  and  there  must  be 
some  way,  in  which  this  Court  will  dil^ct  that  valuation  to  be  made.'* 
See  also  the  remarks  of  the  same  learned  Judge  in  Crawshay  v.  Collins, 
15  Ves.  R.  218, 226, 227, 228,  and  2  Russ.  R.  345,  cited  ante,  $  322,  note, 
(1),  and  ante,  343,  note  (2) ;  Gow  on  Partn.  ch.  5,  §  2,  p.  254, 3d  edit;  Id, 
ch.  5,  §4,  p.  355;  Collyeron  Partn.  B.  2,  ch.  3,  §  4,  p.  226, 228, 229, 2d 
edit 

1  Ante,  §  324  to  328. 

9  Evans  v,  Evans,  &  Paige,  R.  178 ;  ante,  §  328  a. 

3  Evans  o.  Evans,  9  Paige,  R.  178. 
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of  the  debts  and  other  obligations  dne  by  it.^  Howev- 
er, if  there  be  any  danger  of  abuse  or  positive  misap- 
plication of  those  fiinds  by  the  surviving  partners,  a 
Court  of  Equity  will  interpose,  and  restrain  it  by  in- 
junction, and  even  appoint  a  receiver,  upon  the  appli- 
cation of  the  representatives  of  the  deceased.^ 

^  345.  And,  here,  we  have  an  analogous  rule  pro- 
mulgated in  the  Roman  law  in  the  case  of  agency,  as 
well  as  in  the  case  of  partnership.  Si,  vivo  TitiOy 
negotia  ejus  administrare  ccspij  intermittere,  mortuo  eo, 
nan  debeo.  Nova  tamen  inchoate  necesse  mihi  nan  est ; 
Vetera  explicate  ac  conservare  necessarium  est ;  ul  acci- 
ditj  cam  alter  ex  sociis  mortuus  est.  Nam  qumcunque 
prions  negotii  explicandi  causa  gerurUur,  nihilum  re- 
fert,  quo  tempore  consummentut,  sed  quo  tempore  in- 
choarentur.^ 

^  346.  One  of  the  consequences,  then,  of  a  disso- 
lution of  a  partnership  by  death  (under  the  qualifica- 
tion and  limitations  above  suggested)  is,  that  the  per- 
sonal representatives  of  the  deceased  become  tenants 
in  common  with  the  survivors  of  all  the  partnership 
property   and   effects    in    possession.^    We    say,    the 

1  Ante,  §  335  to  328, 341 ;  2  Bell,  Comm.  B.  7,  ch.  2,  |».  637, 638, 643, 
644,  Sth  edit,  and  §  328,  note  (2)^  where  the  language  of  Mr.  Bell  is  cited. 
CoUyer  on  Partn  B.  2,  ch.  2,  §  2,  p.  130,  2d  edit;  Wood  v.  Braddick,  1 
Taunt  R.  104;  Hutchinson  v.  Smith,  7  Paige,  26;  Evans  v.  Evans,  9 
Paige,  R.  17a 

>  6ow  on  Part  ch.  5,  §  2,  |».  280, 231, 3d  edit;  Id.  ch.  5,  §  4f  P^  3^ 
357;  Phillips  v.  Ackerson,  2  Br.  Ch«  R.  272,  and  Mr.  Belt*8  note;  Collyer 
on  Partn.  B.  2,  ch.  3,  H»  P- 326,  2d  edit ;  Id.  B.  ch.3,  §  5,  p.235;  Id  B. 
4,  ch.  1.  p.  588;  Haxtz  v.  Schrader,  8  Ves.  817;  Estwick  v.  Goningsby, 
1  Vem.  R.  118;  Burden  p.  Borden,  1  Yes.  &  Beam.  170;  3Kent,Comni. 
Lect  43,  p.  63, 4th  edit;  2  Bell,  Comm.  B.  7,  ch.  2,  p.  645,  5th  edit; 
1  Story,  Eq.  Jurisp.  §  672;  ante,  §  228,  231 ;  Evans  v.  Evans,  9  Paige, 
R.  17a 

3  Dig.  Lib.  3,  Ut  5,  L  21,  $  2 ;  Pothier,  Pand.  Lib.  3»  tit  5,  n.  50. 

4  6ow  on  Parts,  ch.  5^  §  4,  p.  351, 3d  edit  -— Whati  properly  speaking* 

Partn.  44 
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partnership  property  aad  effects  in  possession;  tat 
there  is  at  the  common  law  a  material  distinction  be- 
tween such  property  and  effects  in  possession,  and 
ohoses  in  action^  debts,  and  other  rights  of  action,  be^ 
longing  to  the  partnership.  The  latter,  at  law,  be- 
long to  the  surviving  partners ;  and  tbey  possess  the 
ixAe  and  exclusive  right  and  remedy  to  reduce  them 
into  possession ;  alth(Migh,  when  so  recovered,  the  sur- 
vivors are  regarded  as  trustees  thereof,  for  the  bene- 
fit of  the  partnership,  and  the  repres^oitatives  of  the 
deceased  partner  possess,  in  equity,  the  same  right  ci 
sharing  and  participating  in  them,  which  the  deceas- 
ed partner  would  have  possessed,  if  he  had  been  living.^ 
However,  the  representatives  of  the  deceased  partner 


coDBtafcutes  partnersIUp  property,  has  been  aJready  in  put  conndered, 
and  will  occnr  again  incidentally  in  another  connexion  hereafter.  The 
mbject  aa  to  the  gw>d-will  of  an  eBtabliBbmen^  and  of  th^  ri|^t  to  ate 
the  firm  natne  by  the  sarviving  partners,  after  the  death  of  one  partner, 
has  been  already  adverted  to.  Ante,  §  98  to  100,  and  note  (4),  ibid.; 
Lewis  9.  Langdon,  7  Sim.  R.  431. 

1  Oow  on  Partn.  ch.  5,  §  4,  p.  848,  358,  3d  edit ;  Martn  v.  Crampa, 
1  Ld.  Raym.  340;  Collyer  on  Partn.  B.  3,  ch.  5,  §  3,  p.  471, 2d  edit ;  Id. 
§  3,  p,  474,  3d  edit ;  1  Stoiy,  Eq.  Jurisp.  §  676,  677;  3  Bell,  Coram.  B.  7, 
eh.  3,  p.  637, 638, 643, 644,  5th  edit  —  There  is  nothing  in  this  doctrine 
peculiar  to  cases  of  partnership;  for  the  same  rule  applies  to  cases  of 
sereral  obligees,  covenantees,  and  other  joint  contractees,  having  a 
joint  interest  in  the  contract;  for,  in  every  such  case,  upon  ihe  deatii  of 
one,  the  action  mast  be  broaght  in  the  name  of  the  survivors.  Collyer 
on  Partn.  B.  3,  ch.  5,  §  1,  p.  471,  473, 3d.  edit  And,  reciprocally  at  law 
(for  it  is  different  in  £quity)  an  action  lies  solely  against  the  survivors  at 
the  suit  of  third  persons  for  any  debt  or  other  obligation  due  by  the 
partnership.  Collyer  on  Partn.  B.  3,  ch.  3,  §  4,  p.  404  to  p.  413, 9d  edit; 
1  Story,  Eq.  Jurisp.  §  676,  677,  679,  680 ;  Scholefield  v.  Heafield,  7  Sin. 
R.  667;  Gow  on  Partn.  cb.  5,  §  4,  p.  351, 353,  8d  edit;  Id.  p.  356^  357, 
358.  Mr.  Gow  (p.  358, 359,  3d  edit)  has  assigned  the  technical  reasons 
for  this  doctrine,  (which  seems  not  known  in  the  Roman  law,  or  in  ^ 
.  modem  law  of  continental  Europe,)  as  follows.  "  The  right  of  action  most 
necessarily  survive ;  otherwise,  according  to  the  technicalities  of  law, 
tliere  would  be  a  failure  of  justice;  for  the  rights  of  the  executor  and  of 
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cannot,  strictly  speakiDgi  be  deemed  partners  with  the 
survivors.  But  still  a  communitj  of  interest  subsbts 
between  them»  which  is  necessary  for  the  winding  up 
cS  the  affiiirs  of  the  partnership,  and  requires,  *  that 
what  is  partnership  property  before,  shall  continue  so, 
&r  the  pvurpose  of  being  applied  to  the  discharge  of 
all  the  proper  debts  and  obligations  thereof,  and  for 
a  final  distribution  of  the  surplus,  according  to  the 
rights  and  shares  of  all  the  partners.^ 


^^ 


the  Barvivor  being  of  several  natares,  if  they  joined  in  the  same  soiti 
there  eonsequentiy  mast  bo  several  judgments,  which  in  a  single  action 
is  not  allowed.-  8abstantially,  however*  the  right  of  the  representative  of 
the  deceased  is  not  varied  by  this  legal  anomaly ;  for,  there  being  no 
snrvivorsbip  in  point  of  interest,  the  instant  any  joint  chose  in  action  is 
reduced  into  possession  by  the  legal  process  of  the  survivor,  the  right  of 
the  representatives  to  their  distributive  proportion  attaches.  So,  with 
respect  to  joint  contraets  entered  into  by  a  firm,  and  from  which  a  joint 
legal  responsibility  results,  it  can  at  law,  after  tlie  death  of  one  partner, 
be  enforced  against  the  survivor  alone,  and  finally  against  the  represen- 
tatives of  the  last  survivor ;  for  the  law  considers  partnership  contracts, 
which  are  joint  in  form,  as  producing  only  a  joint  obligation,  which,  on 
the  death  of  one,  attaches  exclusively  upon  the  survivor.  Indeed,  the 
reason,  which  has  been  advanced,  as  opemting  to  prevent  personal  rep* 
xesentatives  from  asserting,  jointly  with  the  survivor,  a  right  resulting  to 
the  partnership  firm,  applies  with  undiminished  force,  if  a  right  accruing 
to  a  stranger  fVom  the  firm  should  be  attempted  to  be  enforced  against 
them  and  the  survivor.  Elzecutors  or  a&ninistFBitors,  if  legally  responsi- 
ble, could  only  contract  such  a  responsibility  by  the  assumption  of  their 
representative  characters ;  and  it  therefore  follows,  that  they  could  only 
be  charged  de  bonis  testatoris,  whereas  the  surviving  partner  would  be 
liable  de  bonis  propriis.  So  that  the  judgments  mnst  be  different,  as  they 
applied  either.to  the  survivor,  or  to  the  representatives  of  the  deceased 
partner.  And  -litUe  inconvenience  arises  from  the  present  rule ;  for,  not- 
withstanding the  surviving  partner  is  liable  for  the  whole  debt  in  the 
first  instance,  he  oan  call  upon  the  executor  of  his  copartner  for  a  con- 
tribution. Nor  is  there  any  hardship  upon  the  creditor,  since,  in  the  event 
of  the  insdveney  of  the  surviving  partner,  we  shall  presentiy  see,  that 
he  has  a  remedy  in  equity  against  the  estate  of  the  deceased." 

1  6ow  on  Partn.  ch.  5,  §  4,  p.  351, 3d  edit ;  Ex  parte  Williams,  11  Yes. 
5;  Wilson  v.  Greenwood,  I  Swanst.  R.  480;  Cr&wshay  v.  Maule,  1 
Swanst  R.  506;  Beak  v.  Beak,  3  Swanst  R.  637,  App. ;  2  Bell,  Comm. 
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^  347.  It  may  be  farther  remarked,  that,  as  it  be- 
comes the  duty  of  all  the  parties  in  interest,  upon  a 
dissolution  by  death,  with  all  practicable  diligence  to 
wind  up  and  settle  the  partnership  concerns,  to  pay 
the  partnership  debts  and  obligations,  and  to  distribute 
the  surplus  among  those,  who  are  entitled  to  it,  accord*- 
ing  to  their  respective  shares  therein,  each  party  in 
interest  has  a  right,  in  case  of  any  improper  delay,  or 
danger  of  loss,  or  neglect  of  duty,  to  require  the  aid  of 
a  Court  of  Equity  to  enforce  the  duty,  and  to  compel  a 
full  account  and  settlement  of  the  whole  concern.^ 
Hence,  the  personal  representatives  of  the  deceased 
partner  have  a  right  to  insist  upon  the  apjdication  of 
the  Joint  property,  in  the  hands  of  the  survivors,  to  the 
payment  of  the  joint  debts,  and  a  division  of  the  sur- 
plus."  And  as  this  can  ordinarily  be  done  only  by  a 
sale  and  conversion  of  the  property  into  money,  they 
are  entitled  to  have  the  property  sold  for  this  purpose.' 
And  if  within  a  reasonable  time  the  survivors  do 
not  account  with  ihem,  and  come  to  a  setdement, 
a  Court  of  Equity  will  entertain  a  bill  for  this  pur- 
pose, and  will,  in  aid  thereof,  if  necessary,  restrain  the 
partners  by  injunction  from  disposing  of  the  joint 
property,  and  from  collecting  the  outstanding  debts.^ 


B.  7,  ch.  2,  p.  637, 638,  643,  644,  5th  edit ;  3  Kent,  Comm.  Lect  43,  p. 
63;  4th  edit;  ante,  §  325  to  §  328 ;  Evans  v.  Evans,  9  Paige,  R.  17a 

1  Evans  v.  Evans,  9  Paige,  R.  178. —  A  bill  of  this  sort  strongly  re- 
sembles the  action.  Pro  socio,  of  the  Roman  law,  which  was  designed  to 
effect  the  same  and  other  purposes.  3  Bell,  Comm.  B.  7,  ch.  2,  p.  646, 
5th  edit ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  30  to  n.  53;  Pothier,  de  Society 
n.  161. 

s  £z  parte  Raffin,  6  Ves.  126 ;  Gow  on  Partn.  ch.  5,  $  4,  p.  352, 3d 
edit 

3  Evans  v.  Evans,  9  Paige,  R.  178. 

4  Gow  on  Partn.  ch.  5,  §  4,  p.  352, 3d  edit. ;  Hartz  v.  Schrader,  8  Ves.  317; 
ante,  §  329  to  §  344;  Collyer  on  Partn.  B.  2,ch.3,  §4,  p. 226, 227, 2d edi^ 
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So)  the  sumving  ptrtneis  have  each  against  the  others 
a  like  right  to  insist  upon  a  final  adjustment  and  settle* 
ment  of  the  partnership  accounts^  and  a  distribution  of 
the  surplus ;  but  in  such  a  suit  the  personal  representa- 
tives of  the  deceased  partners  are  necessary  parties ; 
for  they  have  an  equal  interest  therein  with  the  survi- 
WNfs,  and  would  not  be  concluded  by  any  decree  made 
in  the  premises,  unless  they  were  made  parties.^ 


I  Gow  on  PaitB.  eh.  5/§  4,  p.  dSSt^  3d  edit ;  CoUyer  on  Paitn.  B.  S,  ch. 
a^  (  4»  p.  398,  aS7, 9d  odit  Mr.  Bell  (3  BeU»  Coram.  B.  7,  oh.  3,  p.  645) 
has  summed  the  general  results  of  the  dissolution  of  the  partnenhip,  and 
the  mode  of  settlement  of  the  partnership  concerns^  as  follows.  *^  Until 
the  final  settlement  of  the  partnership  afiairs,  and  the  payment  ef  the 
joint  debtSi  and  distrftution  of  the  joint  pvopertyi  it  cannot  correctly  be 
aaidy  that  the  partnership  is  determined.  (I.)  On  the  dissolution  of  pari* 
nership,  the  property  is  common,  to  be  divided  according  to  the  shares  of 
the  partners  after  the  payment  of  debts.  This  consists  of  the  following 
particolars^ — (1.)  The  stook  in  trade,  as  originally  contributed,  with  all 
the  additions  made  to  it.  (3.)  Real  estates  acquired  by  the  company ; 
leases  of  premises  for  the  use  of  the  company;  ships  purchased  or 
freighted  on  time.  (3.)  The  good-will  of  a  mercantile  or  literaiy  estab- 
lishment seems  to  form  a  part  of  the  common  stock.  (3.)  The  partnerSy 
or  either  of  them,  may  insist  on  a  sale  as  the  best  criterion  of  the  valoe 
of  the  property;  and  this  the  Court  may  order,  without  waiting  the  final 
adjustment  of  interests,  where  it  is  manifest,  that  there  must  be  a  disso- 
lution. (3.)  The  common  proper^  thus  oonvertedy  with  the  pecuniary 
funds  when  collected^  forms  a  Aind,  over  which  the  creditors  of  the  con- 
oem  have  a  primary  and  preferable  claim ;  and  it  must  be  so  applied,  in 
the  first  place,  before  any  partner,  or  his  assignee  or  representatives,  can 
claim  a  share.  (4.)  In  taking  an  account  between  the  partners  theuF 
selves,  the*  state  of  the  stock  is  to  be  taken  as  at  the  dissolution,  (death 
for  instance,)  and  the  proceeds  thereof  until  it  is  got  in;  and  each  is  to 
be'  allowed  whatever  he  has  advanced  to  the  partnership^  and  to  be 
charged  with  what  he  has  fhiled  to  bring  in,  or  has  drawn  out  more  than 
hii  just  proportion.  The  partners  are  to  be  allowed  equal  share;^  of  the 
profit  and  stock,  if  there  be  no  other  arrangement  settled*  But  a  diflbiv 
ent  arrangement  may  be  e.tablished  either  by  contract  or  by  the  books 
and  usage  of  the  company.  (5.)  The  surviving  partners  are  to  wind  up 
the  afbirs,  unless  some  fkult  or  abuse  is  chargeable  against  them,  'or 
some  danger  from  their  intromissions,  which  may  require  the  appoint- 
ment  of  a  neutral  person,  or  the  requisition  of  caution.    (6L)  The  same 

44* 
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^  348.  In  taking  the  account  between  the  partners 
upon  any  dissolution,  each,  of  course,  becomes  charge- 
able with  all  the  debts  and  claims,  which  he  owes,  or 
is  accountable  for,  to  the  partnership ;  with  all  inter- 
est accruing  upon  the  same  debts  and  claims;  and 
with  all  profits,  which  he  has  made  out  of  the  part- 
nership efiects  during  the  partnership,  or  since  the 
dissolution,  either  rightfully  or  by  misapplication 
thereof.^  Similar  provisions  existed  in  the  Roman 
law,  which  are  laboriously  odlected  by  Pothier  in  his 
edition  of  the  Pandects;*  and  from  that  law  they 
have  been  transferred  into  the  modern  law  of 
France.^ 

^  348  a.  If  any  partner  has  made  advances  to  the 
firm,  and  others  have  received  advances  from  it,  these 
do  not  constitute  debts,  stricdy  speaking,  until  the  con- 
cern is  wound  up,  but  only  as  items  in  the  account  be- 
tween the  partners.* 


confidence,  which  was  placed  in  the  partner,  la  not  neceaaarily  repoaed  in 
hia  repreaentativea ;  and,  therefore,  where  both  or  all  the  partners  die, 
the  Court  will  appoint  a  receiver.** 

1  Gow on  Partn.  ch.  5,  §  13,  p. 255, 356,  dd  edit;  Id.  §3,  p.  303, 303; 
Id.  $  4,  p.  355;  Collyeron  Partn.  B.  3,  ch.  3,  §  1,  p. m,  12%  2d  edit.; 
Id.  B.  ^  ch.  3,  §  4,  p.  321,  323;  ante,  §  339, 341,  343;  Barton  p.  Wookey, 
6  Madd.  R.  367;  Brown  v.  Litton,  1  P.  Will.  324;  Crawahay  v.  Collins, 
15  Yes.  218,  220. 

S  Pothier,  Pand.  Lib.  17,  tit  2,  n.  35  to  n.  4& 

3  Pothier,  de  Society,  n.  167;  Id.  n.  109  to  n.  133. 

4  Richardson  v.  Bank  of  England,  4  Mylne  &  Craig,  165,  173.  On 
this  occasion  Lord  Cottenham  said,  speaking  of  debtor  and  creditor  part- 
ners; "  But  though  these  terms  *  creditor'  and '  debtor '  are  ao  used,  and 
sufficiently  explain  what  is  meant  by  the  use  of  them,  nothing  can  be 
more  inconsistent  with  the  known  law  of  partnership  than  to  consider  the 
situation  of  either  party  aa  in  any  degree  resembling  the  aitnalion  of  those 
whose  appellation  has  been  ao  borrowed.  The  supposed  creditor  has  no 
means  of  compelling  payment  of  his  debt;  and  the  supposed  debtor  is  liar 
hie  to  no  proceedings  either  at  law  or  in  equity  —  assuming  alwaya  that 
no  separate  security  has  been  taken  or  given.    The  supposed  ciediior^ 
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^  349.  In  respect  to  the  mode  of  taking  the  ac- 
counts between  the  partners,  that  must  depend  upon 
circumstances.  If  the  partners  have  by  the  articles  of 
partnership  provided  a  particular  mode,  that  will  be 
held  to  furnish  the  true  rule  for  the  adjustment  of  the 
concern,  and  the  winding  up  of  all  the  af&irs  thereof ; 
unless  the  partners,  by  their  own  acts  and  conduct, 
have  waived,  or  abandoned  it ;  for,  in  that  event,  the 
stipulation  in  the  articles,  as  to  the  mode,  will  be  held  a 


debt  18  dae  from  the  finn  of  which  he  is  a  partner ;  and  the  supposed 
debtor  owes  the  money  to  himself  in  common  with  his  partners ;  and, 
pending  the  partnership,  equity  will  not  interfere  to  set  right  the  balance 
between  the  partners.  Indeed  it  could  not  do  so  with  effect,  inasmuch  as 
immediately  after  a  decree  has  enforced  payment  of  the  money  supposed 
to  be  due,  the  party  paying  might,  in  exercise  of  his  power  of  a  partner, 
repossess  himself  of  the  same  sum. 

"  But  if  pending  the  partnership,  neither  law  nor  equity  will  treat  such 
advances  as  debts,  will  it  be  so  after  the  partnership  has  determined,  be- 
fore any  settlement  of  account,  and  before  the  payment  of  the  joint  debts 
or  the  realization  of  the  partnership  estate  ?  Nothing  is  more  settled  than 
that,  under  such  circumstances,  what  may  have  been  advanced  by  one 
partner,  or  received  by  another,  can  only  constitute  items  in  the  account 
There  may  be  losses,  the  particular  partner's  share  of  which  may  bo  more 
than  sufficient  to  exhaust  what  he  has  advanced,  or  profits  more  than  equal 
to  what  the  other  has  received ;  and  until  the  amount  of  such  profit  and 
loss  be  ascertained  by  the  winding  up  of  the  partnership  affairs,  neither 
partner  has  any  remedy  against,  or  liability  to,  the  other  for  payment  from 
one  to  the  other,  of  what  may  have  been  advanced  or  received.  In  Craw- 
shay  V.  Collins,  Lord  Eldon  says,  '  Where  a  sum  is  advanced  as  a  loan  to 
an  individual  partner,  his  profits  are  first  answerable  for  that  sum ;  and  if 
his  profits  shall  not  be  sufficient  to  answer  it,  the  deficiency  shall  be 
made  good  out  of  his  capital;  and  if  both  his  profits  and  his  capital  are 
not  sufficient  to  make  it  good,  he  is  considered  as  a  debtor  for  the  ex- 
cess.' The  money  drawn  out  by  any  partner  ceases  to  be  part  of  the  joint 
stock,  so  that,  .upon  bankruptcy,  the  joint  creditor  cannot  recall  it,  unless 
there  had  been  a  fraudulent  abstraction ;  Ex  parte  Younge.  Again,  in 
Foster  v.  Donald,  Lord  Eldon  says,  '  If  a  partner,  as  partner,  receives 
money  belonging  to  the  firm,  and,  admitting  that  he  has  received  it,  in- 
sists that  there  is  a  balance  in  his  favor,  there  is  no  pretence  for  making 
him  pay  it  in."    Ante,  §  229. 


624  PARTKBRSHIP.  [CH.  XIT. 

nullity.^  In  the  absence,  howeveri  of  any  positiye  stip- 
ulatioo9|  or  die  abandonment  of  them  by  the  acts  and 
conduct  of  the  parties,  Courts  of  Equity,  as  betwe^ 
the  partners,  will  oommence  with  the  last  stated  ac* 
count  between  them ;  and  deem  that  coadusive  upon 
all  antecedent  transactions,  unless,  indeed,  some  gross 
and  palpable  error  or  fraud  can  be  shpwn.*  If  there 
has  not  been  any  stated  account  or  any  positive  or  im* 
plied  settlement  at  any  period,  then,  of  course,  thQ 
accounts  must  be  taken  from  the  period  of  the  com- 
mencement of  the  partnership.^  If  profits  have  ac- 
crued since  the  death  of  the  partner,  by  the  employ- 
ment of  the  capital  or  otherwise,  that  will  be  treated 
as  an  accession  to  the  capital,  and  as  joint  property, 
subject  to  all  just  allowances  and  deductions.^ 


1  Ante,  §  192;  Gow  on  Partn.  ch.  5,  §  4,  p.  dSd,  354,  dd  edit ;  Jack- 
ion  9.  Sedffwicky  1  Siranst,  R.  460,  4^;  Pettjt  p.  Janeeon,  6  Madd.  R» 
146;  2  Bell,  Comm.  B.  7,  ch.  9,  p.  645, 647, 648, 5th  edit 

<  Ante,  §  20a 

3  Ante,  §  306, 207, 347 ;  Gow  on  Partn«ch.  5,  §  4,  p.  354, 355, 3d  edit; 
Beak  v.  Beak,  Rep.  Temp.  Finch,  190 ;  S.  C.  3  Swanst  R.  627 ;  Collyer 
on  Partn.  B.  2,  cL  2,  §  2,  p.  144, 145, 2d  edit ;  Id.  B.  2,  ch.  3,  $  4,  p.  212^ 
213, 214. 

4  Willett  p.  Blanford,  1  Hare,  R.  253,  265;  ante,  §  329,  341,  3^ 
and  note  (1);  Gow  on  Partn.  ch.  5,  §  4,  p.  354,  3^5,  3d  edit;  Brown 
9.  Litton,  1  P.  Will.  140;  Hammond  v.  Doaglas,  5  Ves.  539;  Craw- 
ahay  v.  Collins,  15  Vea.  218,  and  Hill  v.  Bumham,  and  Corwell  p. 
Bromet,  cited  there,  p.  220,  223;  Brown  v.  De  Taatet,  Jacob,  R.  284; 
Burden  v.  Burden,  1  Yea.  dt  Beam.  170;  Collyer  on  Partn,  B.  2,  ch.  9^ 
§  1,  p.  165,  2d  edit;  Id.  B.  2,  ch.  3,  $  4,  p.  221,  222;  2  Bell,  Comm. 
B.  7,  ch.  2,  p.  647,  648,  5th  edit — Many  other  matters,  connected  with 
the  taking  of  the  accounts  between  the  partners,  arise  incidentally  in  the 
course  of  the  adjustment,  under  the  direction  of  Courts  of  Equity;  such, 
for  example,  as  Uie  allowance  of  interest  for  or  against  partners  for  advan- 
ces made  to  or  by  them ;  so  for  separate  debts  due  from  the  other  paitners 
to  one  partner.  These  and  many  similar  questions  will  be  found  dis- 
cussed in  other  elementary  Treatises ;  but  they  are  not  within  the  scope 
of  the  present  Commentaries,  which  do  not  purport  to  deal  with  the 
minute  details  fit  for  the  consideration  of  an  accountant    See  on  this 
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[  ^  350«    Another  question,  which  ordinarily  arises 


I 


between  the  partners  in  cases  of  a  dissolution  by  death 

subject  Gow  on  Partn.  ch.  3,  §  4,  p.  105, 106, 3d  edit ;  Id.  ch.  5,  §  3,  p. 
996 ;  Id.  ch.  5,  §  4,  p. 356, 357, 358;  CoWjer  on  Partn.  B.  2,  ch.  3,  §  4,  p. 
900, 919  to  p.  991, 999, 930, 931,  9d  edit  Mr.  CoUyer  haa  well  remarked 
(p.  914);  ''In  taking  the  partnership  accounts,  it  is  mainly  to  be  con- 
sidered, what  was  the  value  of  the  joint  property,  and  what  the  amount 
of  the  joint  debts  at  the  time  of  the  dissolution ;  what  was  the  share  of 
the  retired,  deceased,  or  bankrupt  partner,  in  the  joint  property ;  whether, 
and,  to  what  extent,  the  joint  capital  has  been  employed,  or  joint  debts 
incurred,  since  the  dissolution;  whether  any  of  the  joint  property  in 
specie  has  been  sold  since  the  dissolution ;  if  so,  what  tlie  gross  amount, 
and  what  the  interest  of  the  profits ;  on  the  other  hand,  whether  any  of 
the  joint  property  in  specie  having  been  sold,  the  profits  have  been  ap- 
plied to  the  purchase  of  other  property  in  specie;  and  generally,  whether 
and  to  what  extent,  the  joint  property  has  been  traded  with  since  the 
dissolution.  ThesOi  with  many  other  considerations  bearing  on  each 
particular  case,  must  be  duly  weighed  in  the  arrangement  of  complicated 
partnership  accounts.  And  it  may  here  be  remarked,  that  the  account  is 
founded  on  the  same  principles,  in  whatever  manner  the  dissolution  may 
have  taken  place ;  whether,  therefore,  the  affairs  are  to  be  adjusted  be- 
tween the  remaining  and  retiring  partner,  the  surviving  partner  and 
the  executors  of  the  deceased  partner,  or  the  solvent  partner  and 
the  assignees  of  the  bankrupt  partner."  The  following  remarks  of 
Vice  Chancellor  Wigram  in  Willett  v.  Blanfprd,  1  Hue,  R.  953, 969, 
970,  971,  979,  deserve  to  be  here  .cited  as  to  the  mode  in  which  prof- 
its are  to  be  shared  which  are  made  after  the  death  of  one  partner, 
as  showing  that  no  universal  rule  can  be  laid  down.  ''The  cir- 
cumstances of  some  cases  would  almost  exclude  the  possibility  of 
making  a  decree  in  any  other  form  than  that  which  the  plaintiffs  claim 
in  this  case.  Take,  for  example,  the  case  suggested  by  Lord  Eldon,  in 
Crawshay  v«  Collins,  of  the  mere  conversion  into  money  at  a  large  profit^ 
long  after  the  testator's  death,  of  the  veiy  property  which  belonged  to  the 
partnership  at  his  death,  and  no  other  circumstance  to  embarrass  the  ques* 
tion.  Again,  the  dissolution  of  a  partnership  prim4  facie  prevento  new 
contracto  being  made  on  the  joint  account  of  the  partners ;  but  it  neces- 
sarily leaves  the  old  contracto  of  the  partnership  to  be  wound  up.  In  the 
absence  of  circumstai^ces  to  alter  the  case,  it  would  be  impossible  to  deny 
the  right  of  the  estate  of  a  deceased  partner  to  participate  in  the  profite 
arising  from  winding  up  of  the  old  concerns ;  and  if,  in  such  a  case  the  sur- 
viving partners  should  have  so  mixed  up  new  dealings  with  the  old,  that  the 
two  could  not  be  separated,  the  right  of  the  estate  of  the  deceased  partner  to 
share  in  the  profits  of  the  new  dealings  might  unavoidably  attach*  In 
another  case,  a  partnership  may  be  formed,  the  substratum  of  which  may 
consist  of  specific  things  of  peculiar  value  in  their  use,  as,  for  example  ^ 
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(which  is  equally  4p|dicable,  indeed^  to  odier  cases  of 
dissdution)  is,  in  what  manner  the  partner^ip  eflkctt 


patents,  the  inveotion  or  property  of  one  of  the  partneiv ;  and  the  profits 
made  after  the  death  of  the  patentee,  or  owner  of  the  patent,  may  be  de- 
rived wholly  or  principally  ftom  eontracts  aobe istlBg  at  hia  death,  but  not 
woand  up  nntil  lon^  afterwarda ;  or  contracts  entered  into  after  hie  death, 
of  which  contracts  his  speeifto  propeity  (the  patents)  may  have  been  the 
media.  In  such  a  case,  in  the  absence  of  special  circomsfeances,  it  would 
be  difllcolt  to  suggest  a  principle  upon  which  the  estate  of  the  deceaeed 
partner  should  be  reflised  the  same  proportion  of  the  profits  which  he  en- 
joyed in  his  lifetime.  This  appean  to  me  to  be  the  ground  of  the  nlt^ 
mate  decision  in  Oawshay  v.  Cdlins. 

*^  Again,  the  wh<^e,  or  the  substantial  part,  of  a  trade  may  consist  In  good 
will,  leading  to  renewals  of  contraeiB  with  old  connexions.  In  auch  a 
case,  it  is  the  identical  source  of  profit  which  operates  both  before  and 
after  dissolution ;  and  this  appears  to  me  to  be  the  groond-woik  of  Lord 
fiildon's  reasoning  in  Cook  «.  CoUingridgeb 

^  Ciroumstanoes  may  be  suggested  of  a  very  different  kind.  Take  the 
case  of  a  business,  in  which  profit  is  made  by  the  personal  activity  and 
attention  with  which  the  use  of  the  money  capital  is  directed ;  and  the 
ease  may  roquire  a  difi^rent  determination :  Brown  «.  De  Tastet ;  Feath* 
eistonhaugh  v»  Fenwick.  Or,  thero  may  be  the  case  of  two  persons  be* 
ing  partners  together,  in  equal  shares ;  one  finding  capital  alone,  and  the 
other  finding  skiJl  alone ;  and  suppose  the  latter,  beforo  his  skill  had  ee> 
tablished  a  connexion,  or  good-will,  for  the  conewn,  should  die,  and  the 
survivor,  by  the  assistance  oi  other  agents,  should  cany  on  the  concern 
upon  the  partnership  premises,  —  it  could  scarcely  be  contended,  after  e 
lapse  of  yean,  that  the  estate  of  the  deceased  partner  was  entitled  as  of 
eeuvae  to  a  moiety  of  the  profits  made  during  that  lapse  of  time  after  hie 
death ;  and  if  his  estate  would  not  be  so  entitled  where  the  deceased  part* 
ner  had  left  no  capital,  it  would  be  difficult  to  establish  a  right  to  a  moie^f 
only,  because  he  had  some  small  share  of  the  capital  and  stock  in  trade 
engaged  in  the  business  at  his  death,  without  reference  to  its  amount  and 
the  other  cireumstanoes  of  the  case. 

^  If,  on  the  other  hand,  the  skill  of  an  individual,  without  capital,  had 
been  exeraised  as  a  partner  in  a  concern,  until  it  has  crested  a  connexion 
and  good-will,  and,  upon  his  death,  his  surviving  paiteer,  instead  of  giving 
to  the  estate  of  the  deceased  the  benefit  of  that  good-will  by  a  saleof  the 
concern,  should  think  proper  to  cany  on  the  cancem  for  his  own  benell 
nntil  the  connexion  and  good-will  were  lost,  it  would  not  be  difllcult  to 
justify  a  decree  which,  in  such  a  case,  should  declare  the  estate  of  the 
deceased  entitled  to  share  any  profits  made  after  his  death. 

^  If  capital  were  to  be  taken  as  the  baais  upon  which,  in  eveiy  case,  the 
proportion  of  profits  was  to  be  calculated,  much  iiyusdce  would  often  en- 
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fend  assets  sure  to  be  divided,  after  all  the  charges  and 
the  debts  and  obligations  due  to  third  persons  have 
*  been  duly  paid  and  discharged.  In  other  wcnrds,  how 
are  the  effects  and  assets,  whether  real,  personal,  or 
mixed,  to  be  valued,  so  as  to  make  an  equal  distribu^ 
tion  of  them  among  the  partners,  according  to  their 
respective  shares  thereof.  In  relation  to  the  real 
estate  of  the  partnership,  it  seems  to  have  been  gen- 
erally considered,  that  it  ought  to  be  decreed  to  be 
sold,  as  the  only  fair  and  just  way  (in  the  absence  of 
any  other  agreement  between  the  parties)  to  ascertain 
its  true  value.^  The  same  rule  would  seem  equally 
to  apply  to  all  cases  of  chattels  and  other  personal 
property  and  eflects,  which  are  not  capable  in  them- 
selves of  being  exactly  divided,  without  reference  to 


sue.  In  partnecBhip  cases,  the  agreed  capital  of  a  ooncem  is  considered 
in  general  as  remaining  the  same,  notwithstanding  one  partner  may  make 
advances  to  and  the  other  abstract  money  from  the  concern.  If,  at  the 
death  of  an  acting  partner,  he  had  abstracted  or  bcnrowed  money  from  the 
partnership  exceeding  the  amount  of  his  property  in  the  concern,  it  would 
be  any  thing  but  justice  to  hold  as  a  rule  of  course,  that  his  right  to  par- 
ticipate in  the  profits  after  his  death  should  continue  to  the  same  extent  as 
if  his  accounUi  with  the  partnership  were  adjusted,  and  he  had  given  his 
time  and  attention  to  the  business.  The  distinction  also  between  capital 
and  stock  in  trade,  which  forms  so  material  a  subject  of  consideration  in 
Crawshay  v.  Collins,  would  often  makeituiyust  to  take  the  agreed  amount 
of  capital  in  partnership  as  a  basis  upon  which  to  found  a  general  rule 
applicable  to  the  estate  of  a  deceased  partner. 

"  I  consider  myself,  therefore,  bound  by  authority  and  reason  to  hold  that 
the  nature  of  the  trade,  the  manner  of  canying  it  on,  the  capital  employed, 
the  state  of  the  account  between  the  partnership  and  the  deceased  partner 
at  the  time  of  his  death,  and  the  conduct  of  parties  after  his  death, 
may  materially  affect  the  rights  of  the  parties ;  and  that  I  must  have  more 
information  than  I  now  possess  before  I  can  safely  decide  this  case." 

1  Collyer  on  Partn.  B.  2,  ch.  3,  $  4,  p.  204  to  214,  2d  edit;  Id.  p. 
214, 215, 216 ;  Cook  v.  Collingridge,  Jacob,  B.  607;  2  Bell,  Comm.  B.  7, 
ch.  2,  p.  632,  645, 5th  edit ;  3  Kent,  Comm.  Lect  43,  p.  64, 4th  edit; 
Crawshay  v.  Collins,  17  Ves.  218,  227;  Crawshay  «.  Maule,  1  Swanst 
R.  495, 506,  523 ;  Gow  on  Partn.  ch.  5,  §  2,  p.  234, 235, 3d  edit 
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their  positive  and  absolute  value.^  As  to  chattels  and 
other  personal  property,  capaUe  of  such  a  divisimi, 
the  same  rule,  as  to  a  sale,  may  not  necessarily  and 
under  all  circumstances  apply.  But  the  true  doctrine 
of  Courts  of  Equity  on  this  subject  would  seem  to 
be,  in  all  cases,  to  decree  a  sale  of  the  partnership 
property,  rather  than  a  division  thereof  in  kind, 
whenever  a  sale  would  be  most  beneficial  for  the  in- 
terest of  all  the  partners.^ 

§351.  The  doctrine  has  sometimes  been  strenu- 
ously contended  for,  that  upon  the  dissdution  of  the 
partnership  by  the  retirement,  or  death,  or  bankruptcy 
of  one  partner,  the  others  had  a  right  to  take  the 
whole  partnership  property  and  effects  at  a  valuation. 


1  Ibid. 

fi  Ibid. ;  Redden  v.  Pierce,  6  Madd.  R.  353 ;  Collyer  on  Partn.  B.  % 
ch.  2,  §  %  p.  146, 147, 2d  edit ;  Id.  B.  2,  ch.  3,  §  4,  p.  206  to  p.  211, 214, 
215, 216.  —  Mr.  Gow  (Gow  on  Partn.  ch.  5,  §  2,  p.  235, 237, 3d  edit ;  Id. 
p.  252,  253)  insists  upon  the  right  of  any  partner  to  insist  on  a  sale  in  all 
cases.  He^ays  (p.  234);  <*When  the  common  property  is  ascertained, 
either  partner  may  insist  npon  a  sale  of  the  whole  concern.  The  rights 
of  the  partners  respectively  are  then  precisely  equal ;  each  may  require 
the  whole  concern  to  be  wound  up  by  a  sale,  and  a  division  of  the  pro- 
duce. One  partner  has  no  claim  upon  his  individual  proportion  of  a 
specific  article,  nor  can  he  insist  upon  an  exclusive  right  in  it;  but  he  is 
entitled  only  to  a  general  arrangement  of  the  partnership  concerns,  and 
for  that  purpose  to  an  account  of  the  produce  of  the  aggregate  joint 
effects.  He  cannot  separate  his  share  from  the  bulk  of  the  joint  proper- 
ty, nor  compel  his  copartner  to  accept  what,  according  to  a  valuation,  his 
interest  may  be  worth.  That  is  not  the  mode,  in  which  a  Court  of  Equity 
winds  up  the  concerns  of  a  partnership.  But  in  every  case,  in  which  that 
court  interferes  in  closing  the  transactions  of  a  firm,  it  dvects  the  value 
of  the  whole  of  the  joint  property,  whether  real  or  personal,  to  be  ascer- 
tained, in  the  way,  in  which  it  can  be  best  ascertained,  viz.  by  a  sale 
and  its  conversion  into  money."  In  Feraday  v.  Wightwick,  (1  Tamlyn^ 
R.  261,)  Sir  John  Leach  (Master  of  the  Rolls)  said;  *'It  is  a  principle,  Aat 
all  property,  whether  real  or  personal,  is  subject  to  a  sale  on  a  dissolutkn 
of  the  partnership.'*  Mr.  Chancellor  Kent  lays  down  the  same  doctrine 
in  his  Commentaries.    (3  Kent,  Comra.  Lect  4^  p.  64.) 
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But  th]3  doctrine  has  been  completely  repudiated  by 
Courts  of  Equity,  as  equally  unfounded  in  princii^e 
and    public    policy.^      In    short,    it    would   amount 


I  Gow  on  Partn.  cb.  5,  §  2,  p.  234,  235,  3d  edit ;  ante,  §  350 ;  Col- 
lyer  on  Paitn.  B.2,ck3»§4,p.S06to]».  211, 2d  edit. ;  Crawahay  «. 
Collins,  15  Veo.  218, 227 ;  Cnwshay  v.  Maule,  1  Swanst.  R.  495 ;  Fox  «. 
Hanbury,  Cowp.  R.  445 ;  Featberetonhaugb  v.  Fenwick,  17  Ves.  298 ; 
Wilson  V.  Greenwood,  1  Swanst  R.  471 ;  Cook  v.  CoUingridge,  Jacob, 
R.  607;  Sigournej  v.  Munn,  7  Connect  R.  II.  In  Featherstoobaugb  v. 
Fenwick,  19  Ves.  298, 309, 310,  Sir  William  Grant  said ;  «  Tbe  next  con- 
sideration is,  whetber  tbe  terms,  upon  wbicb  the  defendants  proposed  to 
adjust  the  partnership  concern,  were  those,  to  which  the  plaintiff  was  bound 
to  accede.  The  proposition  was,  that  a  value  should  be  set  on  the  part- 
nership stock ;  and,  that  they  should  take  his  proportion  of  it  at  that  valu- 
ation ;  or,  that  he  should  take  away  his  share  of  the  property  from  the 
premises.  My  opinion  is  clearly,  that  these  are  not  terms,  to  which  he 
was  bound  to  accede.  They  had  no  more  right  to  turn  him  out,  than  he 
had  to  turn  them  oat,  upon  those  terms.  Tbeir  rights  were  precisely  equal ; 
to  have  the  whole  concern  wound  up  by  a  sale,  and  a  division  of  the 
prodooe.  As,  therefore,  they  never  proposed  to  him  any  terms,  which  he 
was  bound  to  accept,  the  consequence  is,  that,  continuing  to  trade  with  his 
stock,  and  at  his  risk,  they  come  under  a  liability  for  whatever  profits  mi^t 
by  produced  by  that  stock."  In  Crawshay  v,  Collins,  15  Ves.  218, 1^, 
Lord  Eldon  (after  making  the  remarks  already  stated,  ante,  §  322,  note  1,) 
added ;  '^  As  to  the  case,  now  before  the  Court,  of  the  bankruptcy  of  one 
partner,  supposing  it  the  simple  case  of  profit  made  by  the  mere  sale  of 
the  property,  there  must  be  an  accopnt  It  is  said,  a  duty  was  imposed 
upon  the  assignees  to  call  for  the  account  That  is  true.  It  is  further 
urged,  that  they  could  not  be  traders  in  new  adventures.  That  also  is 
in  a  sense  true.  But  the  proposition  would  be  rash,  that  there  can  be  no 
case,  in  which  they  could  trade  with  consent  of  the  creditors,  or  of  the 
creditors  and  the  bankrupt  together.  If  they  had  the  consent  of  all  per* 
aons  interested,  I  do  not  know,  that  other  persons,  with  whran  they  might 
deal,  could  make  the  objection.  The  duty  is  not  as  between  them  and 
the  other  persons,  who  are  not  properly  to  be  termed  remaining  or  sur- 
viving partners ;  the  destruction  of  one  being,  unless  it  is  otherwise  pro- 
vided, a  dissolution  of  the  whole  partnership ;  as  if  by  efiluxion  of  time, 
or  by  death;  except  as  it  may  be  reasoned  upon  the  efllect  in  bankrupt 
cy  of  the  substitution  of  assignees.  It  is,  however,  no  more  the  duty  of 
the  assignees  to  settle  with  the  others,  than  it  is  their  duty  to  settle  with 
the  assignees.  Is  it  possible  then  to  say,  that  upon  any  rule  of  law  the 
other  partners  can  take,  as  sole  owners,  all  the  houses,  baildingS|  and 

Partn.  '  45 
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to  a  right  of  pre-eminence  or  superiorily  in  some 
of  the  partners  -over  the  rest,  upon  any  dissolu- 
tion, to  compel  them  to  submit  to  a  particular  mode 
of  selling  their  rights  in  the  property  upon  such 
terms,  as  the  others  should  choose  to  prescribe;  a 
right  utterly  inconsistent  with  the  acknowledged  prin- 
ciples of  the  equality  of  rights  and  of  powers  and  au- 
thorities of  all  the  partners.^ 

§  352.  The  Roman  law,  in  like  manner,  contained 
provisions  for  the  due  settlement  and  distribution  of 
the  partnership  effects,  as,  indeed,  every  system  of  ju- 
risprudence must,  which  aims  at  any  moderate  admin- 
istration of  public  or  private  justice.  The  action, 
Pro  Socioj  seems  properly  to  have  applied  to  the  due 
taking  of  the  accounts  of  the  partnership,  and  the 
action,  Communi  dividundo,  to  the  distribution  of 
the    effects.^      And    certain   rules  were    laid   down, 


stock  in  trade?  The  consequence  of  the  destruction  and  dissolution  of 
the  partnership  is,  that  they  became  tenants  in  common  in  each  and 
every  article  embarked  in  it,  under  an  obligation  to  deal  with  the  whole 
of  the  stock,  and  every  article,  as  the  equitable  title  of  the  bankrupt  and 
themselves  requires ;  and,  according  to  the  case  of  Fox  v.  Hanbury,  the 
right  is  not  to  an  individual  proportion  of  a  specific  article,  but  to  an  ac- 
count ;  the  property  to  be  made  the  roost  of,  and  divided."  Mr.  CoUyer  has 
summed  up  the  general  result  of  the  cases  in  the  following  terms  (p.  210) ; 
'^It  appears,  therefore,  that  in  all  cases  of  partnership  at  will,  whether 
the  contract  was  originally  of  that  nature,  or  has  become  so  by  eflBuxion 
of  time  or  other  circumstances,  a  Court  of  Equity  will,  upon  a  dissolu- 
tion, decree  a  sale  of  the  entirety  of  the  partnership  effects  at  the  desire 
of  any  of  the  parties.  And  even  in  a*  case  of  a  partnership  with  arti- 
cles, supposing  it  to  be  dissolved  for  the  misconduct  of  one  partner,  a 
case  might  be  stated,  where  a  Court  of  Equity  would  decree  a  general 
■ale  and  account,  as  of  a  partnership  at  will,  notwithstanding  express 
provisions  in  the  articles,  as  to  the  proceedings  to  be  had  upon  a  disso- 
lution. 

1  Ibid. 

a  Dig.  Lib.  10,  tit.  3, 1. 1  to  1. 31 ;  Id.  Lib.  17,  tit  2, 1.  52,  57,  65;  Po* 
thier  Pand.  Lib.  10,  tit  3,  n.  6;  Lib.  17,  tit  2,  n.  33  to  n.  54;  Pothier, 
de  Society  n.  161. 
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as  to  what  charges  and  allowances  were  to  be  made 
for  or  against  each  partner,  and  the  reciprocal 
rights,  which  each  has  against  the  others  upon  the 
final  adjustment.^  But  a  special  enumeration  thereof 
would  rather  be  a  matter  of  liberal  curiosity,  than  of 
practical  utility  or  iUustration  of  our  jurisprudence. 

^  Sb3.  The  French  law  also  contains  a  minute 
enumeration  of  the  mode  of  setding  the  accounts, 
and  of  making  a  distribution  of  the  effects  upon  the 
dissolution  of  partnerships.'    In   some    material    re- 


1  Pothier,  Pand.  Lib.  17,  tit  2/ n.  35  to  n.  49;  Domat,  B.  1,  tit  8,  § 
5,  art  la 

s  Pothier^de  Society  a  167  to  174;  Pothier  says,  (107, 168)  ;^— <<Avaiit 
que  de  proc^der  au  parta§fe,  on  doit  proc^der  au  compte  do  ce,  que  chacune 
des  parties  doit  k  la  communaut^,  qui  est  k  partaker,  et  de  ce,  qui  lui  est  du 
par  ladite  communaute.  On  doit  compreDdre  dans  cet^tat,  non-seulement 
CO  qu'elle  devoit  k  la  soci^t^  lors  de  sa  dissolution,  mats  ce,  qu'eile  a  pa  de- 
voir k  la  communaute  depuis  la  dissolution,  soit  pour  raison  de  ce,  qu'elle 
auroit  retir^  du  fonds  commun,  soit  pour  raison  du  dommage,  qu'elle  auroit 
eaus^  par  sa  faute  dans  les  efkta  de  la  communaut^.  Pareillement  on 
doit  comprende  dans  P^tat  de  ce,  qui  est  do  pax  la  communaute  k  cha- 
cune  des  parties,  non-soulement  ce  qui  lui  ^toit  du  par  la  soci^tfe  lors  de 
sa  dissolution,  mais  ce  qui  a  pu  lui  ^tre  du  depuis  par  la  communaute 
k  cause  des  debouxses,  qu'elle  auroit  faits  inutilement  pour  less  aflSures 
communes,  on  pour  les  biens  de  la  commaoaute,  depuis  la  dissolution  de 
la  societe.  On  doit  compenser  jusqu'd  due  concurrence  le  montant  des 
sommes  dont  chacune  des  parties  est  debitrice  de  la  communaute,  au 
montant  de  celles,  dont  elle  est  creanciere,  et  arreter  la  somme  dont  elle 
se  trouve,  i^res  cette  compensation  faite,  debitrice  de  la  communaute ;  ou 
eelle,  dont  elle  se  trouve,  apres  cette  compensation  faite,  creanciere  de  la 
communaute.  Observez  que,  dans  le  compte  de  ce,  qui  a  ete  re^u  ou  mk 
pour  la  societe,  le  livre  de  societe  tenu  par  Pun  des  associes,  fait  fpi  entre 
eux;  Lauterbach.  Apres  ce  compte  fait,  on  dresse  la  masse,  c'est* 
Mire,  un  etat  detailie  de  toutes  les  diflS^rentes  choses  dont  la  com- 
munaute est  composee ;  et  on  comprend  dans  cette  masse,  au  nombre  des 
dettes  actives  de  la  communaute,  les  sommes,  dont  quelques-unes  des 
parties  se  sent  trouvees,  apres  la  compensation  faite,  debitrices  de  la  com- 
munaute; et  au  partage  de  la  communaute,  on  la  leur  precompte  sur 
leur  part  On  dresse  aussi  un  etat  des  dettes  passives  de  la  communaute, 
et  on  y  comprend  les  sommes,  dont  quelques-unes  des  parties  se  seroient 
trouvees   au  compte    de    la    communaute,  apres    compensation    fiute. 


3S2  PARTNERSHIP.  [CH.  XIT. 

spects,  it  agrees  with  our  law;  in  others  again  it 
widely  differs.  It  gives  to  every  partner  a  right  of 
action  to  enforce  a  due  account  and  settlement ;  but 
it  requires,  in  such  a  case,  that  all  the  partners  should 
be  parties  to  the  suit ;  and  if  they  are  not,  they  may 
intervene,  and  make  themselves  parties.^  If  the  part- 
ners have  fixed  a  particular  time  after  the  dissolution 
for  the  account,  that  stipulation  is  to  be  fcdlowed.  If 
there  be  no  such  stipulation,  then  an  account  is  imme- 
diately demandaUe*^  And  so,  indeed,  is  the  rule  of  the 
Roman  law.  Si  convenity  ne  omnino  divisio  fiat^  Atf- 
jusmodi  pactum  nullas  vires  habere  manifestissimum  est ; 
sin  autem,  ne  intra  certum  tempus,  quod  etiam  ipsius 
rei  qualitas  prodesty  valet.^  In  these  and  in  many 
other  respects  there  is  an  agreement  with  our  law. 

^  354.  But  the  French  law  differs  from  our  law  in 
a  striking  manner,  as  to  the  mode  of  distribution  of  the 
partnership  effects,  whether  they  are  movable,  or  im- 
movable, or  credits.  It  allows  so  much  thereof  to  be 
sold,  as  may  be  necessary  to  discharge  the  debts  and 
other  obligations  of  the  partnership.^  But  it  does  not 
authorize  a  sale  thereof  for  any  other  purposes,  unless 
it  be  by  the  express  consent  of  all  the  partners,  or  it 
be  the  only  mode,  by  which  practically  a  division  of  a 


or^ancieres  de  h  communaiiti^  Ces  lomaiea  doivent  toe  par  eOea 
pi^leT^ea  au  partage  de  la  communaut^.  Chacune  dee  cboaes  dont  la 
ooiittmunaati6  eat  compost,  aoit  meublea^  soit  h^ritag^ea,  est  poitto  dana 
eette  maaae  pour  one  certaine  estiinatioD.  L&»  parties  penvent  fiufs 
•lles-mtoes  cette  estimatioo,  loraqu'elles  soDt  eo  tot  de  la  fidre,  qu'dles 
en  sont  d'accordy  et  qu'ellea  sent  toutes  majeures ;  ainoii  reetimattoo  se 
fidt  par  un  ou  par  plusienra  estimateun  dont  elles  conviennent;  et  at 
elles  n'en  penvent  convenir,  le  Judge  du  partage  en  nomme  d'office." 

I  Potluer,  de  Society,  n.  169, 163. 

s  Polaier,  de  Society,  n.  165. 

3  Pothier,  de  Society,  n.  165;  Dig.  lib.  10,  tit  3, 1. 14,  §  3. 

4  Fothier,  de  Societ^  n.  169, 17a 
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part  thereof  can  be  made.^  It  provides,  with  these  ex- 
ceptions, that  a  valuation  thereof  shall  be  taken,  either 
by  agreement  of  the  parties,  or,  if  they  disagree,  by 
the  proper  judicial  tribunal.^  It  further  provides,  that 
the  movable  or  personal  property  shall  be  valued, 
and  divided  among  them  all  in  kind  (en  nature)  ;  that 
for  this  purpose  it  shall  be  put  into  lots  of  equal  value, 
the  lots  to  be  drawn  by  the  partners  f  that  the  real 
estate  shall,  in  like  manner,  be  valued  and  divided; 
and,  as  it  rarely  vnll  admit  of  being  put  into  lots  of 
equal  value,  the  value  of  each  lot  is  to  be  ascertained, 
and  the  partner,  who  draws  any  lot  beyond  or  short  of 
his  share,  is  to  pay  or  receive  the  surplus  to  or  from 
the  other  partners,  who  respectively  have  the  corre- 
sponding lots.^  As  to  debts  due  to  the  partnership, 
they  are  to  be  valued  and  divided  in  the  like  manner ; 
that  is,  each  partner  is  to  have  his  own  share  of  each 
of  such  debts.^  But,  inasmuch  as  great  embarrass- 
ment must  arise  from  each  debtor's  being  thus  oblig- 
ed to  pay  each  partner  his  share  of  the  debts,  a  cus- 
tom has  prevailed  of  putting  up  into  lots  such  of  the 
debts,  as  are  good,  and  of  dividing  them  by  lot,  in  the 
same  way  as  other  effects/  As  to  debts  due  from  the 
partnership  to  third  persons,  so  for  as  they  cannot 
be  diitoharged  by  the  application  of  the  partnership 
efiects,  they  also    are  divisible  among  all  the  part- 

1  Pothier,  de  Societ§,  n.  1G9, 171. 
9  Pothier,  de  Society,  d.  16a 

3  Pothier,  de  Society,  n.  169. 

4  Pothier,  de  Society,  b.  170. 
s  Pothier,  de  Society,  n.  173. 

*  Pothier,  de  Society,  n.  173^  —  In  this  reipeet  the  French  law  coin- 
cides with  that  of  the  Roman  law.  Ea,  que  in  nominibos  aunt,  non  reci- 
piunt  diviaioneni.  Cod.  Lib.  3,  tit  96,  1. 6 ;  Dig.  Dib.  10,  tit  3, 1.  4 ; 
Pothier,  Paad.  Lib.  10,  tit  3,  and  tit  3,  n.  36 ;  Pothier,  de  Society  n.  173. 

46* 
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Hers,  who  thereby  become  liaUe  inter  seae  to  pay  the 
same  to  the  creditors ;  but  the  rights  of  the  creditors 
against  all  in  solido  are  not  thereby  yaried.^ 

^  355.  It  can  scarcely  escape  observatiOD  ewewt 
from  this  brief  eimmerationi  how  much  die  rule  of 
our  Courts  c^  Equity  oa  this  sut^ect,  by  directiBg,  in 
all  cases  of  real  complexity  or  difficulty,  a  sale,  iar 
stead  of  a  distribution  or  division  of  the  effects,  ex* 
eels  that  of  the  Roman  and  French  law  in  pdnt  of 
convenience,  simplicity,  and  practical  policy.  The 
Scotch  law  has  here  also  wisely  abandimed  the  Bo- 
man  law,  and  adopted  the  same  rule  of  a  sale,  as  is 
adopted  in  our  law.^ 

^  356.  We  come,  in  the  neit  place,  to  tbe  fointli 
and  last  consideration  under  this  head,  viz,  the  efifects 
and  consequences  of  a  dissolution  of  the  partnership 
by  a  decree  of  a  Court  of  E<piity.  And  h^e,  as  be- 
tween the  parties  themselves,  there  is  litde  room  br 
any  additional  observations,  since  precisely  the  same 
effects  and  consequences  follow,  as  ordinarily  apply 
to  a  voluntary  dissolution  by  the  partners,  or  to  a  disso- 
lution by  death.  The  only  suggestion,  whidi  seems 
important  in  a  practical  view  to  be  made,  is,  that 
where  a  bill  is  filed  for  this  purpose,  and  it  is  clear  to 
the  court,  that  a  dissolution  ought  finally  to  be  de* 
creed,  the  court  will  generally  at  once  put  an  end  to 
the  partnership  trade  or  business  by  directing  a  sale 
by  an  interlocutory  order  or  motion,  where  that 
measure  is  manifestly  required  by  the  interest  of  the 
parties,  and  otherwise  a  serious  or  irreparable  mis- 
chief might  ensue.' 

I  Pothior,  de  Society  n.  17a 

a  2  Bell,  Comm.  R  7,  ch.  %  p.  633,  638, 645,  dth  edit 

s  6ow  on  Partn.  cL  5,  §  3,  p.  285, 296^  3d  edit ;  GnMhay  v.  Hbnlf, 

1  Swanst  R.  506,  523;  Neroto.  Barnard, 2  Rusb.  R.  56.    SeealaoGood- 

num  V.  Whitcomb,  1  Jae.  &  Walk.  569, 572L 
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CHAPTER  XV. 


I 

DISSOLUTION EFFECTS   AND   OONSKQUENCES   AS   TO 

THE  RIGHTS   OF  CREDITORS. 


§  357.  Hitherto  we  have  been  mainly 
iRg  the  effeeCs  and  consequences  oi  a  dissolution  as 
between  the  partners  themselves  and  theur  represen- 
tatives, and  when  and  under  what  circumstances 
third  persons,  having  no  notice  thereof,  might,  not- 
withstanding, have  a  remedy  against  afl  the  partners 
upon  subsequent  transactions  virith  some  of  the  firm. 
We  now  come  to  the  consideration  of  the  rights  of  the 
creditors,  who  are  such  at  or  before  the  dissolution 
of  the  firm.  These  creditors  may  be  either  joint 
creditors  of  all  the  firm,  or  separate  creditors  of  one 
or  more  of  the  firm.  For  the  most  part  the  same 
considerations  will  apply  to  each  class  of  creditors  in 
all  cases  of  distribution,  whether  by  voluntary  con- 
sent, or  by  mere  operaticm  of  law,  or  by  death, 
or  by  bankruptcy,  or  by  the  decree  of  a  court.  There 
are,  however,  some  particulars  belonging  to  the  case 
of  bankruptcy,  which  will  be  reserved  for  a  distinct 
and  separate  examination.  But,  unless  some  qualifi- 
cation is  annexed,  the  doctrines  hereinafter  stated 
wiU  generally  apply  to  all  other  cases  of  dissolution. 

^  358.  It  has  been  already  suggested,  that  the 
rights  of  antecedent  creditors  of  the  partnership  are 
in  no  wise  varied  by  the  dissolution  of  the  partner- 
ship.^    It  may  be  added,  that,  upon  the  dissolution,  it 

1  Ante9$334»335;  Ault «.  Goodrich,  4 Run.  R. 490 ;  Gow on  PuW 
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is  competent  for  the  partners,  in  cases  of  a  voluntaij 
dissdution,  to  agree,  that  the  joint  property  of  the 
partnership  shall  belong  to  one  of  them ;  and  if  this 
agreement  be  band  fide^  and  for  a  valuable  consider- 
ation, it  will  transfer  the  whole  property  to  such  part- 
ner, wholly  free  from  the  claims  of  the  joint  creditcvs.^ 
The  like  result  will  arise  from  any  stipulation  to  the 
same  eflfect,  in  the  original  articles  of  copartnership, 
in  cases  of  a  dissolution  by  death,  or  by  any  other 
persond  incapacity;  but  not  in  cases  of  a  dissolu- 
tion by  forfeiture  for  felony,  or  by  bankruptcy. 
The  reason  of  this  is  obvious.  While  the  partnership 
is  solvent,  and  going  on,  the  creditors  have  no  equity, 
strictly  speaking,  against  the  effects  of  the  partner- 
ship." Neither  have  they  any  lien  on  the  partner- 
ship effects  for  their  debts.  All  that  they  can,  or  may 
do,  is  to  proceed  by  an  action  at  law  for  their  debts 
against  the  partners;  and  having  obtained  judgment 
therein,  they  may  cause  the  execution,  issuing  upon 
that  judgment,  to  be  levied  upon  the  partnership  ef- 
fects, or  upon  the  separate  effects  of  each  partner,  or 
upon  both.'  There  being,  then,  no  lien,  and  no 
equity  in  favor  of  the  creditors  against  the  partner- 
ship effects,  until  such  execution  is  issued  and  le- 


ch. 5,  §  2,  p.  240, 241,  3d  edit;  Collyer  on  Partn.  B.  1,  ch.  2,  §  3,  p.  75» 
2d  edit;  2Bell,  Comm.  B.  7,  ch.  2,  p.  638,  5th  edit 

1  Gow  on  Partn.  ch.  5,  §  2,  p.  237  to  p.  241, 3d  edit;  CoUyer  on  Futn. 
B.  2,  ch.  1,  §  2,  p.  113, 114, 2d  edit;  Ez  parte  Peake,  1  Madd.  R.346;  Ex 
parte  Ruffin,  6  Vee.  127 ;  Ex  parte  Fell,  10  Vee.  347 ;  Ex  parte  Williams, 
11  Yea.  3;  Ex  parte  Rowlandson,  1  Rose,  R.  416;  Campbell  v.  Mnllett, 
2 Swanst  R.  575;  ante,  §  97,  and  note  1 ;  knte,  §  326,  note  (1). 

s  Ibid,  and  ante,  §  97,  note,  and  ante,  §  326,  note  {}\  and  especiallj 
Ex  parte  Williams,  11  Yes.  R.  3,  5. 

3  Ex  parte  Rtiffin,  6  Yes.  119, 126, 127;  Ex  parte  Williams,  11  Yes. 
3 ;  Ex  parte  Fell,  10  Yes.  347;  Campbell  o.  Mnllett, 2  Swanrt.  R.  552, 
57& 
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vied  thereon,  it  follows,  that  those  effects  are  suscepti- 
Ue  of  being  legally  transferred,  bond  fide^  for  a  valua- 
Ue  consideration,  to  any  persons  whatsoever,  and  as 
well  to  the  other  partners,  as  to  mere  strangers.^ 

^  359.  And  this  is  equally  true,  although  the  whole 
or  a  part  of  the  consideration  of  the  transfer  is,  that 
the  partners,  taking  the  property,  shall  pay  the  whole, 
or  a  particular  part  of  the  debts  of  the  partnership ;  for 
that  will  not  aid  the  creditors.  The  reason  is,  that,  in 
such  a  case,  the  retiring  partner,  who  so  transfers  his 
share,  has  no  lien  on  the  property  for  the  discharge  of 
those  debts ;  for  by  his  vduntary  transfer  thereof  he  has 
parted  with  it,  and  trusted  to  the  personal  security  and 
personal  contract  of  the  other  partners.*  Even  if  he 
had,  the  lien  would  not  pass  to  those  creditors  by 
operation  of  law,  so  as  to  become  available  in  their  fa- 
vor.^ There  may  be,  and  indeed  often  is,  a  special  agree- 


1  Ex  parte  Rnffin,  6  Yes.  119, 196, 127 ;  Ex  parte  WiUiams,  11  Yes.  R. 
3, 5 ;  ante,  §  97,  and  note ;  ante,  §  326,  note  (1) ;  Campbell  v.  Mullett,  2 
Bwanst  R.  552,  575;  Ex  parte  Fell,  10  Yes.  347. 

s  Ex  parte  Ruffin,  6  Yee.  119, 126, 127;  Ex  parte  WiUlamfl,  11  Yes.  3, 
5  to  a 

3  Gow  on  Partn.  ch.  5,  §  2,  p.  238  to  p.  241, 3d  edit ;  Id.  p.  245;  Id.  p, 
253, 254;  Collyer  on  Partnership,  B.  4,  ch.  2,  §  1,  p.  603  to  p.  605 ; 
Ex  parte  Peele,  6  Yes.  602;  Ex  parte  Williams,  Buck.  Cas.  13; 
Ex  parte  Freeman,  Buck.  Cas.  471 ;  Ex  parte^  Ruffin,  6  Yes.  119, 126, 
127 ;  Ex  parte  Williams,  11  Yes.  3 ;  Campbell  v.  Mullett,  2  Swanst  552, 
575 ;  Ex  parte  Fell,  10  Yes.  347.  —  In  Ex  parte  Williams,  (11  Yes.  3,  6,) 
Lord  Eldon  said ;  *'  The  creditors  are  not  injured  by  the  agreement  of 
partners  to  dissolve  the  partnership,  and  that,  from  that  time  what  was 
joint  property  shall  become  the  separate  property  of  one ;  notice  of  the 
dissolution  being  given ;  as  either  a  consideration  is  paid ;  or,  which  for 
this  purpose  is  equal  to  a  consideration,  a  covenant  is  entered  into  to  pay 
the  debts  and  indemnify  the  retiring  partner,  so  conceived  as  not  to 
leave  any  lien  upon  the  property.  Upon  any  other  principle  the  oondu* 
sioQ  roust  be,  that  a  partner  could  not  retire  from  Child's  house ;  as  the 
effecti  may  be  distributed  twenty  years  hence  among  the  creditors,  if  they 
remain  so.    If  creditors  do  not  like  the  arrangement,  they  must  go  to 
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ment,  subsequently  entered  into  between  the  creditcn^ 
and  the  partner,  taking  the  transfer;  but  then  the 
case  stands  dryly  upon  such  an  agreement,  and  has  no 
operation  beyond  it.^ 

^  360.  Sul^ect,  however,  to  these  exceptions,  it 
may  be  generally  stated,  that,  where  the  partners 
themselves  have  a  lien  upon  the  partnership  effects 
lOT  the  discharge  of  all  the  debts  and  obligations 
thereof,  (as  they  have  in  all  cases,  where  they  have  not 
parted  with  it,^)  that  lien  may,  in  many  cases,  be  made 
available  for  the  benefit  of  the  creditors.  But  then  the 
equities  of  the  creditors  are  to  be  worked  out  through 
the  medium  of  that  of  the  partners.  They  have,  indeed, 
no  lien ;  but  (as  has  been  said)  they  have  something 
approaching  to  a  lien,  of  which,  with  the  assent  of 
the  partners,  entitled  to  the  lien,  they  may  avail  them- 
selves in  a  Court  of  Equity  against  the  partnership 
effects.'     The   community  of  interest  still  remains, 


each  of  the  partoen,  and  desire  payment  Another  material  gionnd  is, 
that,  where  the  poasession  of  the  property  is  delivered  over  to  the  sur- 
viving partner,  and  he  goes  into  the  world  as  a  sole  trader,  he  has  all  the 
credit,  belonging  to  him  as  snch  sole  trader ;  having  the  possession,  and 
dealing  with  mankind,  as  snch.  I  qualify  it  so ;  for  I  do  not  agree,  that 
mere  dissolution  will  work  all  this  efiect ;  as  that  does  no  more  than  de- 
clare, that  the  partnership  is  not  to  be  carried  on  any  farther,  except  for 
winding  up  the  afikirs,  and  he,  who  has  actual  possession,  has  it,  clothed 
with  a  trust  for  the  other,  to  apply  the  property  to  the  debts;  and  that 
will  qualify  the  nature  of  his  possession,  so  that  it  cannot  be  said,  he  has 
the  sole  possession  of  the  specific  effects,  or  the  debts ;  to  bring  it  within 
the  operation  of  the  Statute  of  King  James ;  which  certainly  affects 
debts." 

I  See  Gow  on  Partn.  ch.  5,  §  2,  p.  940, 345, 3d  edit;  Id.  p.  354,  where 
Che  principal  cases  are  collected. 

9  Ante,  $  97,  and  note,  and  ante,  §  336;  1  Story,  Eq.  Jurisp.  §  675, 
676 ;  Holdemess  v.  Shackels,  8  Bam.  &.  Cresw.  613. 

3  Campbell  v.  MuUett,  3  Swanst  R.  551,  575,  576 ;  Ez  parte  Ruffin, 
6  Ves.  119,  136, 137;  Ex  parte  Fell,  10  Ves.  347;  Ex  parte  Williams, 
11  Ves.  3;  ante,  §  97,  note,  and  ante,  $  336,  and  note;  3  Kent,  Comm. 
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notwithstanding  a  dissolution,  so  &r  ^s  is  necessary 
to  wind  up  the  af&irs  of  the  partnership;  and  this 
requires,  that  what  was  partnership  property  before, 
shall  (unless  otherwise  agreed)  continue  to  be  so  for  the 
purpose  of  a  distribution,  not  as  the  rights  of  the  credi- 
toss  may  suggest,  but  as  the  rights  of  the  partners  them- 
selves require.  And  it  is  thus,  through  the  operation  of 
administering  the  equities  between  the  parties  them- 
selves, that  the  creditors  have  the  opportunity  of  en- 
forcing this  quasi'lien.^  In  short,  in  case  of  a  dissolu- 
tion, each  partner  holds  the  joint  property,  clothed  with 
a  trust  to  apply  it  to  the  payment  of  the  joint  debts,  and, 
subject  thereto,  to  be  distributed  among  the  partners 
according  to  their  respective  shares  therein." 

^361.  Frcmi  the  foregoing  considerations,  then,  it  is 
plain,  that  the  joint  creditors  of  the  partnership,  while 
all  the  partners  are  living  and  solvent,  can  enforce  no 
claim  against  the  joint  effects  or  the  separate  effects  of 
the  partners,  except  by  a  common  action  at  law.  It  is 
only  in  cases,  where  there  is  a  dissolution  by  the  death 
or  bankruptcy  of  one  partner,  that  the  right  of  the  joint 


Lect  43,  p.  65, 4th  edit ;  Ex  parte  Kendall,  17  Yes.  514, 596.  —  In  Ex  parte 
Kendall,  17  Yea.  526,  Lord  Eldon  said ;  **  I  do  not  recollect  an  instance, 
that  this  right  to  go  in  upon  the  separate  fund,  not  given  by  the  legal 
contract,  was  extended  bejond  those,  who  were  creditors  of  the  whole 
firm.  Supposing,  that  all  those  creditors  could  go  in,  the  next  questi<m 
is,  whether  the  creditors  of  the  four  can  compel  them  to  go  in.  With 
regard  to  that,  though  much  artificial  doctrine  has  been  introduced  in 
this  Court,  yet  creditors,  as  such,  independent  of  the  effect  of  any  special 
contract,  have  no  lien  or  charge  upon  the  effects  of  their  debtor ;  and  in 
all  these  cases  of  distribution  of  joint  effects  it  is  by  force  of  the  equities 
of  the  partners  among  themselves,  that  the  creditors  are  paid ;  not  by  force 
of  their  own  claim  upon  the  assets ;  for  they  have  none." 

1  Ex  parte  Williams,  11  Yes.  3, 6;  Ex  parte  Ruffin,  6  Yes.  119,  136, 
127]  ante,  $  97,  note ;  ante,§  167;  ante,  §^  note  (1);  Ex  parte  Kendall, 
17  Yes.  514,  596. 

>  Ibid.    See  Crallah  v.  Oulton,  3  Beavan,  1, 7. 
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creditors  can  attach,  as  a  quasi  lien  upon  tiie  partner- 
ship e£fectSy  as  a  derivatiye  subordinate  right,  under 
and  through  the  lien  and  equity  of  the  partners.  In 
the  former  case,  (of  death,)  the  personal  representa- 
tives of  the  deceased  partner  have  a  right  (whether  his 
estate  be  solvent  or  insolvent)  to  innst  upon  a  due 
ap^ication  of  the  joint  efiects  to  pay  the  joint  debts 
and  fulfil  the  other  purposes  of  the  trust^  At  law, 
indeed,  die  creditors  have  no  remedy  except  against 
the  surviving  partners  for  their  debts  ;*  but  in  £qtiity, 
as  we  shall  presently  see,  it  is  fisur  otherwise.  In  the 
latter  case  (of  bankruptcy)  the  like  equity  attaches  to 
the  solvent  partners,  and  the  assignees  can  stand  only 
in  the  place  of  the  bankrupt,  and  take  his  rights,  and 
consequently  they  are  entitled  to  nothing,  except  the 
surplus  after  the  discharge  of  all  the  joint  debts,  and  of 
the  claims  of  the  other  partners.^  So,  that  in  each 
case,  it  is  plain,  that  the  joint  creditors  must  be  paid,  in 
order  to  the  due  administration  of  justice  between 
the  partners  themselves.  Thus,  we  see  at  once,  how 
the  qtuisi  lien  or  equity  of  creditors  arises,  and  that  it 
is  a  dependent  and  subordinate  right. 

^  362.  Another  important  consideration  in  cases 
of  a  dissolution  by  death  is,  as  to  the  rights  of  the 
joint  creditors  against  the  estate  of  the  deceased  part- 


1  Ex  parte  Ruffin,  6  Yes.  119, 126, 137 ;  Ex  parte  Waiiams,  11  Ves.  3, 
6 ;  ante,  §  97,  note ;  ante,  §  326,  346,'  347,  note ;  Gow  on  Partn.  ch.  S, 
§  2,  p.  235,  236,  3d  edit ;  1  Story  on  Eq.  Jurisp.  §  675,  676 ;  Colljer  on 
Partn.  B.  3,  ch.  3,  §  4,  p.  404,  405,  2d  edit ;  Id.  B.  3,  ch.  5,  §  2,  p.  503; 
3  Kent,  Comm.  Lect  43,  p.  65,  4th  edit ;  ex  parte  Kendall,  17  Yes.  313, 
526 ;  Wilcox  v.  Kellogg,  11  Ohio  (Stonton)  R.  394. 

9  Ibid. ;  1  Chitty  on  Plead,  p.  39,  40, 3d  edit;  Bacon,  Abridg.  (HfUgO' 
ftbn,  D.  4 ;  Comyns,  Dig.  Matement,  F.  8 ;  Godson  v.  Good,  6  Taunt  R. 
487 ;  Bovill  v.  Wood,  2  Maule  &  Selw.  23 ;  Richarda  r.  Hunter,  1  Bam. 
&  Aid.  29 ;  CoUyer  on  Partn.  B.  3,  ch.  5,  §  2,  p.  503,  2d  edit 

3  See  authorities  cited  in  note  (1),  of  this  section. 


CH.  XV.]   DISSOLUTION RIGHTS    OF   CREDITORS.      641 

ner.  We  have  seen,  that  at  law  the  sole  right  of  action 
of  the  joint  creditors  is  against  the  survivors."  And 
the  inquiry  here  naturally  presented  is,  whether  they 
have  any  remedy  in  Equity.  The  doctrine  formerly 
held  upon  this  subject  seems  to  have  been,  that  the 
joint  creditors  had  no  claim  whatsoever  in  Equity 
against  the  estate  of  the  deceased  partner,  except 
when  the  surviving  partners  were  at  the  time,  or  sub- 
sequently became,  insolvent  or  bankrupt.®  But  that 
doctrine  has  been  since  overturned  ;  and  it  is  now  held, 
that  in  equity  all  partnership  debts  are  to  be  deemed 
joint  and   several  ;^  and  consequently  the  joint  credir 


^  Ante,  §  361,  note  (3). 

2  See  Lane  r.  Williams,  2  Vera.  R.  292 ;  Jacob  v.  Harwood,  2  Ves. 
265 ;  Hankey  r.  Garrett,  1  Ves.  jr.  236 ;  Ex  parte  Ruffin,  6  Ves.  119,  126, 
127;  Ex  parte  Williams,  11  Ves.  3j  Ex  parte  Kendall,  17  Ves.  519; 
Campbell  v.  Mullett,  2  Swanst  R.  576;  Gray  v.  Cbiswell,  9  Ves.  118; 
Collyer  on  Partn.  B.  3,  ch.  3,  §  4,  p.  404  to  p.  408,  2d  edit, ;  Haraersley 
V,  Lambert,  2  Jobn.  Ch.  R.  508 ;  Gow  on  Partn.  ch.  5,  §  2,  p.  359,  360, 
3d  edit 

3  By  the  civil  law  of  France  the  rule  as  to  tlie  obligations  of  part- 
ners on  their  partnership  contracts  does  not  seem  to  agree  exactly  with 
the  rule  of  the  common  law.  They  are  always  understood  to  contract 
jointly,  but  not  always  severally.  The  general  rule  is,  that  each  partner 
is  considered  as  contracting  only  to  the  extent  of  his  interest ;  and  in  any 
case,  unless  there  be  an  express  agreement  by  all  the  partners  to  bind 
themselves  severally,  the  creditor  can  only  recover  from  each  his  own 
proportion  of  the  debt  One  exception  to  this  rule  is  indeed  admitted  in 
favor  of  commercial  partnerships,  (soci^tes  de  commerce)  wherein  the 
partners  are  liable  jointly  and  severally  (solidairement)  for  the  debts  m 
the  partnership ;  and  this  exception  is  created  for  the^  purpose  of  extend- 
ing the  credit  of  merchants.  But  in  universal  partnerships  (soci^t^ 
universelles]  and  in  all  special  partnerships  (soci^t^s  particulieres]  which 
are  not  commercial  partnerships,  each  partner,  although  he  is  presumed 
to  contract  in  the  name  of  the  firm,  only  binds  each  one  of  his  copartners 
for  his  proportional  part  of  Uie  debt  When,  indeed,  a  partner  has  con- 
tracted for  the  firm  in  his  own  sole  name,  he  is  solely  responsible  to  the 
creditor,  but  he  has  a  legal  claim  for  indemnification  and  contribution 
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t<Hrs  have  in  all  cases  a  right  to  proceed  at  law  against 
the  survivors,  and  an  election  also  to  pnx:eed  in  £quity 
against  the  estate  of  the  deceased  partner,  whether 
the  survivors  be  insolvent,  or  bankrupt,  or  not.^  The 
consequence  is,  that  the  joint  creditors  need  not  now 
wait,  until  the  partnership  afiairs  are  wound  up,  and 
a  final  a(|justment  thereof  is  made.  But  thej  maj 
at  once  proceed,  as  upcm  a  joint  and  several  contract, 
in  Equity  against  the  estate  of  the  deceased  partner ; 
although   in   any   such   suit    the    surviving    partners 


dierefor  on  each  partner  for  his  proportion,  unless  he  have  transgieMed 
the  limits  of  his  authori^,  or  been  guilty  of  fraud.  See  Pothier,  de  So- 
ci^t^  ch.  yi.  §  1,  No.  96,  §  111,  No.  103  to  No.  10& 

1  Ck>llyer  on  Partn.  B.  3,  ch.3,$4,p.4a7top.413,2dedit;Deyayiie8 
9.  Noble,  1  Meriv.  R.  589 ;  2  Russ.  &  Mylne,  495 ;  Sumner  «.  Powell, 

2  Meriv.  R.  37;  Wilkinson  v.  Henderson,  1  Mylne  &,  Keen,  582 ;  Thoipe 
V.  Jackson,  2  Younge  &  Coll.  553 ;  6ow  on  Partn.  cL  5,  $  2,  p.  358,  399, 
360,  3d  edit;  Id.  §  3,  p.  290, 291,  292;  1  Story  on  £q.  Jurisp.  §  676; 

3  Kent,  Comm.  Lect  43,  p.  64, 4th  edit ;  Hamersley  v,  Lambert,  2  John. 
Ch.  R.  508;  Belknap  v.  Abbott,  11  Ohio,  (Stanton)  R.  411.  In  De- 
vaynes  v.  Noble,  1  Meriv.  529,  563,  564,  Sir  Wm.  Grant  (Master  of 
the  Rolls)  said ;  "  It  may  be  proper,  however,  to  observe,  that  the  com- 
mon law,  thou^  it  professes  to  adopt  the  Lex  Mercatoria,  has  not  adopted 
it  throughout  in  what  relates  to  partneFship  in  trade.  It  holds,  indeed, 
that  Although  partn^  are  in  the  nature  of  joint  tenants,  there  shall  be  no 
gurvivorship  between  them  in  point  of  interest  Tet,  with  regard  to 
partnership  contracts,  it  applies  its  own  peculiar  rule ;  and,  because  they 
are  in  form  joint,  holds  them  to  produce  only  a  Joint  obligation,  which 
consequently  attaches  exclusively  upon  the  survivors;  whereas,  I  appre- 
]#nd,  by  the  general  mercantile  law,  a  partnership  contract  is  several,  as 
well  as  joint  That  may  probably  be  the  reason,  why  Courts  of  Equi^ 
have  considered  joint  contracts  of  this  sort,  (that  is,  joint  in  form,)  as  stand* 
ing  on  a  different  footing  from  others. — The  cases  of  relief  on  joint  bonds 
may  be  accounted  for  on  the  ground  of  mistake  in  the  manner  of  fiaming 
the  instrument ;  and  it  may  be  said,  that  equity  gives  to  them  no  other 
effect,  than  it  was  the  intention  of  the  parties  themselves  to  have  given  to 
them.  But,  how  is  it  possible  to  explain  the  cases  upon  partnetship  notes, 
so  as  to  distinguish  them  from  ordinary  partnerriiip  debts  ?" 


w 
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must  be  made  parties,  as  persons  interested  in  taking 
the  account.^ 

^  363.  Still  another  inquiry  may  remain  in  cases, 
where  the  estate  of  the  deceased  partner  is  not  suffi*- 
dent  to  pay  all  his  separate  debts,  and  all  the  joint 
debts,  and  that  is,  whether  the  debts  are  to  be  paid  pari 


1  CoUyer  on  Paitn.  B.  3,  ch.  8,  §  4,  p.  404,  405, 2d  edit ;  ante,  §  347 ) 
Wilkinson  v.  Henderson,  1  Mylne  &,  Keen,  583, 568.  On  this  occasion  Sir 
John  Leach  (Master  of  the  Rolls)  said;  "  All  the  authorities  establish,  that, 
in  the  consideration  of  a  Court  of  Equity,  a  partnership  debt  is  several,  sa 
well  as  joint  The  doubts  upon  the  present  question  seem  to  have  arisen 
fiom  the  general  principle,  that  the  joint  estate  is  the  first  fund  for  the 
payment  of  the  joint  debts,  and  that  the  joint  estate,  vesting  in^the  surviv- 
ing partner,  the  joint  creditor,  upon  equitable  considerations,  ought  to 
resort  to  the  surviving  partner,  before  he  seeks  satisfaction  from  the 
assets  of  the  deceased  partner.  It  is  admitted,  that,  if  the  surviving  part- 
ner prove  to  be  unable  to  pay  the  whole  debt,  the  joint  creditor  may  then 
obtain  full  satisfaction  from  the  assets  of  the  deceased  partner.  The  real 
question,  then,  is,  whether  the  joint  creditor  shall  be  compelled  to  pursue 
Uie  surviving  partner  in  the  first  instance,  and  shall  not  be  permitted  to 
resort  to  the  assets  of  the  deceased  partner,  until  it  is  established,  that, 
full  saitisfaction  cannot  be  obtained  fipom  the  surviving  partner;  or 
whether  the  joint  creditor  may,  in  the  first  instance,  resort  to  the  assets 
of  the  deceased  partner,  leaving  it  to  the  personal  representatives  of  the 
deceased  partner  to  take  proper  measures  for  recovering  what,  if  any 
thing,  shall  appear  upon  the  partnership  accounts  to  be  due  from  the  sur- 
viving partner  to  the  estate  of  the  deceased  partner.  Ck>n8idering  that 
the  estate  of  the  surviving  partner  is  at  all  events  liable  to  the  full  saUs- 
Action  of  the  creditors,  and  most  first. or  last  be  answerable  for  the  fail- 
ure of  the  surviving  partner ;  that  no  additional  charge  is  thrown  upon 
tiie  assets  of  the  deceased  partner  by  the  resort  to  them  in  the  first  in- 
stance, and  that  great  inconvenience  and  expense  might  otherwise  bo 
occasioned  to  the  joint  creditors ;  and,  further,  that  according  to  the  two 
decisions  in  Sleech's  Case  in  the  cause  of  Devaynes  v.  Noble,  the  credi- 
tor was  permitted  to  charge  the  separate  estate  of  the  deceased  partner, 
which  in  equity  was  not  primarily  liable,  as  between  the  partners,  with- 
out first  having  resort  to  dividends,  which  might  be  obtained  by  proof 
under  the  commission  against  the  surviving  partner,  I  am  of  opinion,  that 
the  plaintiff  is  entitled  in  this  case  to  a  decree  for  the  benefit  of  himself, 
and  all  other  joint  creditors,  for  the  payment  of  his  debt  out  of  the  assets 
of  Shepherd,  the  deceased  partner." 
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passu  out  of  the  assets  of  the  deceased,  or  either  is  en- 
titled to  a  preference.     The  general  rule  would  seem 
to  be,  (as  it  is  in  bankruptcy,)  that  the  joint  creditcnrs 
have  a  priority  of  right  to  payment  out  of  the  joint  es- 
tate, and  the  separate  creditors  a  like  right  of  priority 
to  payment  out  of  the  separate  estate  ;  and  the  surfdus, 
if  any,  is  divisible  among  the  other  class  of  creditors.' 
In*cases  where  there  is  both  a  joint  estate  and  a  sepa- 
rate estate,  the  rule  may  not  be  unreasonaUe,  as,  at 
most,  it  only  puts  the  joint  creditors  of  the  partnership 
to  an  election,  whether  they  will  proceed  against  the 
joint  estate,  or  against  the  separate  estate,  where  both 
estates   are  insolvent.     But,  where  there  is  no  joint 
estate,  the  case   may  seem   to  be   involved  in  more 
nicety  and  difficulty ;  since  under  such  circumstances 
the   creditors   would    seem,  as  their    contract  is  sev- 


1  Gray  v.  Chiswell,  9  Ves.  118, 194, 125 ;  Twiss  v.  Maasey,  1  Atk.  67 ; 
£z  parte  Cook,  2  P.  Will  500 ;  £z  parte  Clay,  6  Ves.  633 ;  Collyer  on  Partn. 
B.  4,  ch.  2,  §  1,  p.  595, 2d  edit ;  Id.§3,p.^  624;  3Kent,  Comm.  Lect 
43,  p.  64, 65, 4th  edit ;  Marray  v.  Murray,  5  John.  Ch.  R.  74  to  77 ; 
Tucker  v.  Oxley,  5  Cranch,  R.  34,  44,  45;  Gow  on  Partn.  ch.  5,  $  3,  pc 
286, 287, 3d  edit ;  Id.  p.  316  to  p.  323 ;  S.  P.  Payne  v.  Matthews,  6  Pai^ 
R.  19.  —  CommL  Bank  of  liake  Erie  v.  Western  Reserve  Bank,  11  Ohio 
(Stanton)  Rep.  444, 451.  This  doctrine  has  not  been  universally  adopted 
in  America.  Mr.  Chancellor  Kent  has  collected  the  principal  cases  in 
his  Note  (b)  to  3  Kent,  Comm.  Lect  43,  p.  65, 4th  edit  The  subject  was 
also  very  fully  discussed  by  the  same  learned  Judge,  and  all  the  then  ex- 
isting authorities  were  cited  by  him  in  Murray  v,  Murray,  (5  John.  Ch.  R. 
60,)  and  by  Mr.  Chief  Justice  Tilghman,  and  Mr.  Justice  Gibson,  and 
Mr.  Justice  Duncan,  in  Bell  v.  Newman,  5  Serg.  &  R.  78,  85  to  107. 
Still  more  recently  this  doctrine  has  been  reviewed  at  large  by  Mr.  Chief 
Justice  Shaw,  in  an  elaborate  opinion,  in  Allen  v.  Wells  (^  Pick.  R. 
450);  and  the  conclusion,  to  which  he  has  arrived,  seems  entirely  well 
founded,  that  the  doctrine  is  one,  that  can  be  property  enforced  in  Equi^ 
cmly,  and  not  at  law.  The  comments  of  all  these  learned  Judges  upon 
the  general  doctrine  are  very  instructive,  and  in  a  great  measure  exhaust 
the  subject 
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eral,  as  well  as  joint,  to  be  entitled,  upon  general 
principles,  to  claim  pari  passu  with  die  separate 
creditors.^  Howeyer,  it  cannot  be  positively  a£Srm- 
ed,  that  such  is  the  settled  doctrine  in  Equity  in 
cases  of  deceased  partners.  On  the  contrary,  there 
seems  to  be  some  conflict  of  opinion  upon  the 
p(»nt.^      In    bankruptcy,    where    there    is    no  joint 


1  Colder  on  Partn.  B.  3,  ch.  3,  §  4,  p.  413, 2d  edit 

9  Cowel]  V.  Sikes,  S  Rues.  R.  191, 194, 19a  -» In  this  case  Lord  Gifford 
(Master  of  the  Rolls)  seemed  to  be  of  opinion,  that  the  joint  creditors  under 
such  circumstances  could  not  come  in,  pari  passu,  with  the  separate  cred- 
itors. But  Lord  Eldon,  under  the  circumstances  of  that  particular  case, 
thought  otherwise.  Mr.  Collyer  on  this  subject  says ;  *<  We  ought  not  to 
conclude  this  subject  without  adverting  to  the  question,  whether,  when  a 
partnership  creditor  has  obtained  a  decree  in  equity  for  payment  of  his 
debt  oot  of  the  estate  of  the  deceased  partner,  he  is  entitled  to  receive 
payment  pari  passu  with  the  separate  creditors  of  that  partner.  If  this 
point  were  decided  on  principle  alone,  and  without  reference  to  any  sup- 
posed analogy  between  the  practice  in  the  Courts  of  Equity  and  the 
practice  in  bankruptcy,  it  seems  clear,  that  the  partnership  creditor,  as 
resting  on  his  separate  contract,  would  have  a  right  to  come  in  competi- 
tion with  the  separate  creditors.  On  the  other  hand,  the  cases  of  Gray 
V.  Chiswell,  and  Cowell  v.  Sikes,  tend  to  show,  that,  by  analogy  to  the 
rule  in  bankruptcy,  the  partnership  creditor  will  in  such  case  be  post^ 
poned  to  the  separate  creditors,  unless  there  be  no  joint  estate, 
Mr.  Chancellor  Kent  in  his  Commentaries  seems  to  have  laid 
down  the  doctrine  in  general  terms,  as  equally  applicable  to  all 
cases.  His  language  is;  "The  joint  creditors  have  the  primary 
claim  upon  the  joint  fund,  in  the  distribution  of  the  assets  of  bankrupt  or 
insolvent  partners,  and  the  partnership  debts  are  to  be  settled  before  any 
division  of  the  funds  takes  place.  So  far  as  the  partnership  property  has 
been  acquired  by  means  of  partnership  debts,  those  debts  have  in 
Equity  a  priority  of  claim  to  be  discharged;  and  the  separate  cred- 
itors are  only  entitled  in  equity  to.  seek  payment  from  the  surplus  of 
the  joint  fhnd,  after  satisfkction  of  the  joint  debts.  The  equity  of  the 
rule  on  the  other  hand,  equally  requires,  tba^  the  joint  creditors  should 
only  look  to  the  surplus  of  the  separate  estates  of  the  partners,  after  pay- 
ment of  the  separate  debts.  It  was  a  principle  of  the  Roman  law,  and  it 
has  been  acknowledged  in  the  equi^  jurisprudence  of  Spain,  Ekigland, 
and  the  United  States,  that  partnership  debts  must  be  paid  out  of  the 

46* 
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estate,  and  there  is  no  solvent  partner,  joint  creditors 
are  permitted  to  prove  against  the  bankrupt's  estate 
jpari  passu  with  the  separate  creditors,^ 

^  364.  Be  this  doctrine  as  it  may,  it  seems  certain, 
that  the  joint  creditors  cannot  be  compelled,  in  case  of 
the  death  of  one  partner,  and  the  bankruptcy  of  the  sur- 
vivors, to  resort  to  the  estate  of  the  deceased  partner 
for  payment  for  the  benefit  of  the  fund  in  bankruptcy, 
in  aid  of  creditors,  who*  are  creditors  of  the  survivors, 
and  not  of  the  old  partnei*ship.^  For  the  rule  in  Equity, 
that,  where  one  person  can  resort  to  two  funds  for 
payment,  and  another  can  resort  to  one  only,  the  lat- 
ter may  compel  the  former  to  resort  to  the  fund,  to 
which  he  may  exclusively  resort,  in  aid  of  the  latter. 


partnership  estate,  and  private  and  separate  debts  out  of  the  private  and 
separate  estate  of  the  individual  partner.  If  the  partnership  creditors 
cannot  obtain  payment  out  of  the  partnership  estate,  they  cannot  in 
equity  resort  to  the  private  and  separate  estate,  until  private  and  separate 
creditors  are  satisfied ;  nor  have  the  creditors  of  the  individual  partners 
any  claim  upon  the  partnership  property,  until  all  the  partnership  credi- 
tors are  satisfied.  The  basis  of  the  general  rule  is,  that  the  funds  are 
to  be  liable,  on  which  the  credit  was  given.  In  contracts  with  a  part- 
nership the  credit  is  supposed  to  be  given  to  the  firm ;  but  those  who  deal 
with  an  individual  member  rely  on  his  sufficiency."  3  Kent,  Comm. 
Lect  43,  p.  64,  65,  4th  edit  The  modern  Code  of  Commerce  of  France 
provides  (art  534,)  that  the  creditor,  holding  a  joint  and  several  obli- 
gation of  the  insolvent  and  other  persons,  who  are  also  insolvent, 
shall  participate  in  the  dividends  of  all  their  respective  estates,  until  he 
shall  be  fully  paid.  See  also  Duranton,  Cours  de  Droit  Fran^,  Tom.  17, 
§  457,  and  Duvergier,  Droit  Civil  Fran^  Tom.  5,  §  406,  cited  post 
§  363 ;  Pardessus,  Droit  Comm.  Tom.  4,  §  1089. 

1  Ex  parte  Kensington,  14  Ves.  447 ;  Ex  parte  Janson,  3  Madd.  R.  229; 
Buck's  Cas.  227;  Ex  parte  Sadler,  15  Ves.  52;  Colly er  on  Partn.  B.  4, 
ch.  2,  §  3,  p.  624,  626,  627,  !2d  edit 

a  Ex  parte  Kendall,  17  Ves.  514,  526,  527;  Collyer  on  Partn.  B,  4,  ch. 
2,  §  3,  p.  629,  630,  2d  edit 
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applies   only  where    both  debts  are  due  by  precisely 
the  same  debtors.^ 

^  365.  This  principle  of  Equity  Jurisprudence, 
that  the  joint  creditors  shall  be  entitled  to  a  priority  of 
payment  out  of  the  joint  effects,  and  the  separate  credi- 
tors to  a  like  priority  out  of  the  separate  effects,  before 
the  other  class  of  creditors  shall  be  entitled  to  any  por- 
tion of  the  surplus,  is  not,  perhaps,  under  all  its  aspects, 
so  purely  artificial,  as  it  has  sometimes  been  suggested 
to  be  ;  at  least,  it  has  been  often  relied  upon,  as  the 
dictate  of  natural  justice.^  In  the  Roman  law,  if  one 
man  carried  on  two  separate  trades,  it  seems,  that  the 
creditors,  who  separately  supplied  goods  or  credit  for 
the  use  of  either  of  those  trades,  had  a  privilege  or  right 
of  payment  out  of  the  property  employed  therein,  in 
preference  to  the  creditors  in  the  other  business.  Ut- 
putaj  (says  Ulpian,)  dtuis  negoiiationes  exercebaty  (pula 
sagariam  et  lintiariam)  et  separatos  habuit  creditores  ? 
PuiOj  separatim  eos  in  iribuium  vocari ;  unusquisgue  enim 
eorum  merci  magis,  quam  ipsiy  credidit?  Straccha  lays 
down  the  like  doctrine  in  the  case  of  the  failure  or  in- 
solvency of  a  merchant,  engaged  in  two  kinds  of  busi- 
ness. Si  mercator  duas  negoiiationes  exercuisset,  puia 
sagariam  et  linteariain^  et  separatos  habuerit  creditores 
in  dictis  merdbusj  separatos  eos  in  iributum  vocari ;  et 
ilia  ratio  in  prcedictis  redditur ;  quia  unusquisque  cre- 
ditor magis  merci,  quam  mercatoriy  credidit ;  et  ne  ex 


1  Ibid. ;  1  Qtdty  on  Eq.  Jurisp.  §  558,  559,  560;  Id.  §  642  to 645. 

s  Ex  parte  Elton,  3  Yes.  242. 

3  Dig.  Lib.  14,  tit  4, 1.  5,  §  15;  Pothier,  Pand.  Lib.  14,  tit  4,  n.  8; 
3  Emerig.  ContratB  a  la  Giosse,  ch.  12,  §  6,  p.  583,  edit  1783;  Inst  Lib. 
4y  tit  7,  §  3 ;  Duranton,  Coun  de  Droit  Fran^.  Tom.  17,  §  457,  p.  512, 
513, 514. 
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a&erius  re  merceve  alii  indemnes  Jianij  alii  danmum 
serUiant.^ 

§  366.  Emerigon  holds  the  same  doctriae;  and 
says,  that  where  a  person  carries  on  two  trades  in 
difierent  houses,  the  creditors,  who  hare  given  credit 
to  one  of  these  trades  or  houses,  have  a  privilege  upon 
the  effects  there  found,  to  the  exclusion  of  the  deb- 
tors, who  have  given  credit  to  the  other  trade  or  house, 
and  these  last  creditcnrs  have  also  a  like  excludve  pri^ 
ilege  upon  the  efiects  of  the  trade  or  house,  to  which 
they  have  ^ven  credit.'  And  he  puts  the  very  case  of  the 
joint  creditors  of  a  partnership,  as  deaily  settled  in  the 
French  law,  saying,  that  the  joint  creditors  of  a  partner- 
ship have  a  privilege  or  preference  of  payment  oat  of 
the  partnership  efifects,  before  the  separate  creditors  of 
any  one  partner ;  and  that  the  reflective  creditois  of 
two  different  partnerships  have  the  like  exdusive  privi- 
lege and  preference  upon  the  partnership  eflfects  of 
each  partnership,  although  both  firms  are  composed 
of  the  very  same  persons.^  And  he  gives  the  very  rea- 
son assigned  therefor  in  the  Roman  law ;  Unusguisque 
enim  eorum  merci  magis^  quam  ipsi^  credidii.^  This 
also  seems  to  be  the  recognised  doctrine  in  the  modem 
jurisprudence  of  France ;  and  it  has  been  so  promul- 
gated by  some  of  its  most  approved  jurists.' 

^  367.  In  relation  to  what  properly  constitute  joint 
debts  of  the  partnership,  and  what  constitute  separate 


1  Stnccha  De  Decoctoribus,  Pan  Ultuna,  n.  31,  p.  469,  edit  1669. 
3  Emerigon,  Contiat  a  la  Grosse,  cL  12,  §  6,  |».  582»  edit  1783. 

3  Ibid. 

4  Ibid.    See  aleo  2  Story  on  Eq.  Joriap.  §  1931,11233, 1333, 1339,ldiSL 
t  DonnUMi,  Come  de  Droit  Franc.  Tom.  17,  $  4S7,  p.  513  to  p. 515; 

Duvergier,  Droit  CivO  Franc.  Tom.  5^  §  405,  406;  Pardewoi^  Jkoii 
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^ebts  of  the   particular   partners,  the   considerations 
already  suggested  in  another   place    will,   in  a  great 


Comm.  Tom.  4,  §  1089, 1207.  —  In  relation  to  the  correlative  principle, 
that  the  separate  creditors  ought  first  to  be  paid  out  of  the  separate 
effects  of  the  debtor  partner,  there  does  not  seem  to  be  the  same  uni- 
formity of  opinion  at  present  prevailing  in  France,  although  Duranton 
strongly  inclines  to  hold  it  His  language  is ;  '*  Mais  il  n*y  a  pas  lieu 
de  dire,  en  sens  inverse,  que  les  cr^anciers  particulieis  d'un  associ^  doi- 
vent  6tre  pay^  sur  les  biens  personnels  de  cet  associ^,  par  pr^fi&rence 
aux  cr^anciers,  qu'il  &  k  raison  de  la  soci^t^,  m^me  en  ci  qui  conceme  la 
part  de  ses  coassoci^  dans  ces  m^mes  dettes,  dans  le  cas  ou  ils  en 
seraient  tentts  solidairement,  soit  parce  que  la  soci^t^  serait  en  nom  col- 
lectif,  soit  parce  que  les  associ^s  se  seraient  obliges  avec  clause  de  soli- 
darity ;  car  cet  associ^  est  oblig^,  k  I'^gard  des  uns,  comme  k  Tegard  des 
autres,  sur  tons  ses  biens  pr^ns  et  k  yenir,  par  cons^uent  sur  ses 
biens  particoliers  comme  sur  ceux,  qu'il  avait  pour  sa  part  dans  la  soci- 
^t^.  Et  de  m^me  que  les  cr^anclers  particuliers  d'un  h^ritier  ne  peu- 
vent  demander  la  separation  de  son  patrimoine  d'avec  celui  du  d^funt 
(art  881),  pour  dtre  pay^  sur  ses  biens  par  pr^f^ference  aux  creanciers  de 
1&  succession,  de  m^e  les  creanciers  particuliers  d'un  associ^  no  doi- 
vent  pas  pouvoir  demander  la  separation  de  ses  biens  personnels  de  ceux, 
qu'il  a  dans  la  soci^te,  pour  etre  pay^s  sur  ces  mSmes  biens  par  prefer- 
ence aux  creanciers,  qu'il  a  relativement  aux  afiaires  de  cette  societe.  H 
y  a  parite  parfaite ;  cet  associe,  en  contractant  la  societe,  et  des  dettes 
relativement  k  cette  m^me  societe,  a  fait  ce  qu'il  avait  le  droit  de  faire, 
comme  un  heritier,  qui,  en  acceptant  purement  et  simplement  une  succession 
oberee,  a  pris  sur  lui  les  dettes  du  defunt  Tout  ce  qu'on  pourrait  dire  de 
plus  juste,  et  telle  est  I'opinion  de  plusieurs  personnes,  c'est  que  si  les  crean- 
ciers de  la  societe  demandent  k  etre  payee  par  preference  sur  ses  biens 
ils  doivent  soufirir  que  les  creanciers  particuliers  de  I'associe  soient 
payes  par  preference  k  eux  sur  les  biens  personnels  de  cet  associe.  La 
loi  citee  au  n"  precedent  foumirait  un  argument  pour  le  decider  ainsL 
On  en  trouverait  un  semblable  dans  la  loi  3,  §  2,  ff.  de  Separationibus,  ou 
Papinien,  centre  le  sentiment  de  Paul  et  d'Ulpien  (dans  la  5*,  au  meme 
titre),  qui  ne  voulaient  pas,  que  les  effets  de  la  separation  pussent  etre 
scindes,  admettait  bien  les  creanciers  du  defunt,  qui  avaient  demande  la 
separation  des  patrimoines,  k  se  faire  payer  aussi  sur  les  biens  particu- 
liers de  I'heritier,  mais  toutefois  apres  discussion  prealablement  faite  de 
ceux  du  defunt,  et,  en  outre,  apres  le  paiement  integral  des  creanciers 
particuliers  de  I'heritier;  decision  qua'avait  .adoptee  Domat,  Lebrun,  et 
Pothier.  Comme  le  point  en  question  n'est  pas  positivement  prevu  et 
et  regie  par  le  Code  Civil,  les  juges,  en  virtu  de  I'article  4,  poorraient  le 
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measure,  supersede   any  discussbiis  beie.^     It   may, 
however,  be  generally  stated,  that  wherever  the  ori- 
ginal credit  is  given  to  the  partnership,  that  will  con- 
stitute a  debt  against  the   partnership,  notwithstand- 
ing the  partner,  contracting  the  debt,  may  also  have 
given  his  own  separate  security  therefor,  or  have  also 
made   himself  personally  liable    therefor.*     And,  on 
the  other  hand,  wherever  the  original  credit  has  been 
exclusively  given  to  the  partner  contracting  the  debt, 
the   partnership  will    net  be  liable    therefor,  but  the 
individual  partner  only,  although  it  has  been  applied 
to  the  use  and  benefit  of  the  partnership.' 

^  368.  So,  also,  if  the  original  debt  is  exclusively 
contracted  by  one  partus  on  his  own  account,  but 
it  has  been  immediately  assumed  by  the  partnership, 
with  the  consent  and  approbation  of  the  creditor,  as 
a  partnership  ^debt,  it  will  hencefordi  be  treated  in 
his  favor  as  a  joint  debt.^  So,  if  one  partner  is  sepa- 
rately entrusted  with  trust-money,  and  he,  with  the 
knowledge  and  consent  of  his  partners,  applies  it  to 
partnership  purposes,  it  will  constitute  a  joint   debt 


d^ider  de  la  soite,  en  mdvuit  1«b  i^^es  de  l'6qiui)^  qui  ptiriaaeiit  en 
eflbt  Tooloir  one  Bemblable  d/bcwkjtu^  DanntoD,  Goon  de  Ihoit  nmafua, 
Tom.  17,  $  458^  p.  515  to  p.  517.  Mr>  Dofetgwr  holdi  >  dUfcient  opiaittn, 
Dnvergier,  Droit  Civil  Fnne.  Tom.  5^  $  40a 

1  Aiite,$ia6tol55;Coll7eroiiPaitB.B.4^clL9»§l,pi613top.e39^ 
2dedit 

>  Aiite,§  140;  GoironPaitii.ch.5,$3,  p. 282,283, 964»S85;WBtMMi 
on  Putn.  eh.  5»  p.  274  to  p.  278, 2d  edit;  Ex  pute  Bcowd,  cited  1  Atk- 
225;  £z  perte Emly,  1  Rose,  R.  es ;  Ex  perte  Hoator,  UAtk.  223. 

>Ibid. 

4  Ante, $  142, 154;  GowonPaxtn. ch.5,§3,p.284,985,286,3d edit; 
Ez  peite  Jackioii,  i  Vee.  jr.  131 ;  Ex  perte  Peele,  6  Vee.  604 ;  Ex  pute 
Williarofi,  Bock,  R.  13;  Ex  parte  Apsley,  3  Bra.  Ol  R.265;  GoUyer  on 
Putn.  Bu  4,  eh.  2,  $  1,  p.  613  to622,  2d  edit;  Ex  parte  Fieeoian,  Bock, 
R.  471;  Wateon  on  Parte,  ch.6,  p.  274, 275, 2d  edit 
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against  the  partnership,  at  the  election  of  cestui  que 
trustj  or  beneficiary.^ 

^  369*  Cases  also  may  arise  in  a  more  general  form, 
involving  the  like  considerations,  whether  debts,  orig* 
inally  separate,  have  been  converted  into  joint  debts, 
or  debts,  originally  joint  debts,  have  been  converted 
into  separate  debts,  at  any  other  period  subsequent 
to  their  first  creation  ;  and  also,  whether,  if  there  has 
been  such  a  ccHiversion,  the  original  debts  have  been 
thereby  intentionally  extinguished,  or  not.^  It  is  ob* 
Yxoasj  that  the  remedy  oi  the  creditors  against  the 
estates  of  the  partners,  either  joint,  or  several,  may 
be  materially  afiected  by  each  of  these  facts,  and 
especially  by  the  latter.  By  the  conversion  of  debts, 
in  the  technical  sense  of  the  phrase,  is  meant  the 
changing  of  their  original  character  and  obligation 
with  the  consent  of  the  creditors;  so,  that  if  they 
are  originally  joint  debts  of  aU  the  partners,  they  be- 
come, by  consent,  the  separate  debts  of  one  partner ; 
or,  if  they  are  the  separate  debts  of  one  partner,  they 
become,  by  the  like  consent,  the  joint  debts  of  all 
the  partners.  It  is  obvious,  that  this  conversion  may 
be  with  an  intention,  either  to  extinguish  the  original 
debt,  or  merely  to  give  the  creditor  an  additional  se- 
curity therefor;  and  the  law  will  give  efiect  to  it 
according  to  that  intention.  Where  the  original  debts 
have  been  converted  with  an  intention  to  extinguish 
them,  (which  can  only  be,  where  a  sufficient  consid- 


1  Gow  on  PartD.  ch.  5,  $  3,  p.  285, 3d  edit ;  Ex  parte  Watson,  2  Vea. 
&  Beam.  414 ;  Smith  v,  Jamieaon,  5  Tenn  R.  601 ;  Keble  v.  Thompson, 
3  Bro.  Ch.  R.  112;  Collyer  on  Partn.  B.  4,  ch.  2,  §  1,  p.  616  to  p.  6SS2,  2d 
edit. ;  Id.  ch.  2,  §  5,  p.  638,  639 ;  Ex  parte  Clowes,  2  Bro.  Ch.  R.  595 ; 
Watson  on  Partn.  ch.  5,  p.  274  to  p.  278, 2d  edit 

s  Collyer  on  Partn.  B.  4,  ch.  2,  §  2,  p.  613, 614,  2d  edit ;  ante,  §  155  to 
157;  Watson  on  Partn.  ch.  5,  p.  274, 275, 2d  edit 
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eration  exists  or  passess  between  the  parties,)  there, 
the  creditors  must  rely  solely  on  their  debts  in  their 
new  quality  or  form,  and  are  entitled  to  receive 
compensation  out  of  the  joint  estate  or  several  estate, 
according  to  the  nature  of  the  conversion,  and  in 
conformity  to  the  principle,  already  stated.^  But, 
where  the  original  debts  have  been  converted  without 
any  such  extinguishment,  (which  also  can  only  be  upon 
a  sufficient  consideration,)  the  creditors  can  take  ad- 
vantage of  the  debts,  according  either  to  their  new  or 
their  old  form  and  quality.*  In  other  words,  they 
may  treat  them  as  joint,  as  well  as  separate  debts, 
and  have  their  remedy  against  the  joint  or  sepa- 
rate estate  accordingly  in  their  election.  The  credi- 
tors are,,  therefore,  ordinarily,  in  this  latter  case,  in  a 
far  more  beneficial  condition,  than  in  the  former :' 
and  this  may  be,  especially  in  cases  of  bankruptcy,  a 
right  of  no  inconsiderable  value.^ 

^  370.  The  question,  therefore,  may  become  high- 
ly important  to  ascertain,  what,  upon  any  such  con- 
version, will  amount  to  a  conversion  of  the  original 
debt  with  any  extinguishment ;  and  what  will  amount 
to  a  conversion  thereof  without  such  extinguishment. 
And,  here,  again,  what  has  been  already  stated  may 
serve,  in  a  great  measure,  to  explain  and  solve  most 
questions  of  this  sort.*     In  order  to  produce  any  con- 


1  CoUyer  on  Partn.  B.  2,  ch.  1,  §  2,  p.  113, 2d  edit;  Id.  B.  4,  ch.  2,  §  2, 
p.  614;  1  Montagu  on  Partn.  B.  2,  cb.  7,  §  2,  [p.  226  to  p.  232»(Amer.Ed.)]; 
Watson  on  Parto.  ch.  5,  p.  256,  257,  2d  edit. ;  Bolton  v.  Puller,  1  Boa.  & 
Pull,  539. 

2  Collyer  on  Partn.  B.  4,  ch.  2,  §  2,  p.  614,  2d  edit ;  Id.  B.  2,  ch.  I,  §  2, 
p.  113. 

3  Ibid. 

4  Ck)lJyer  on  Partn.  B.  4,  ch.  2,  §  5,  p.  634  to  p.  641, 2d  edit ;  Gow  on 
Partn.  ch.  5,  §  3,  p.  286  to  p.  288,  3d  edit 

5  Ante,  §  157  to  159 ;  Collyer  on  Partn.  B.  3,  ch.  3,  §  3,  p.  384  to  p. 
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yersion  at  all,  either  with  or  without  an  extinguish- 
ment, there  must  be  a  sufiScient  consideration,  and 
also  a  deliberate  and.  mutual  assent  of  the  creditors 
and  debtors  to  such  conversion.  Both  must  concur ; 
and  the  offer  and  the  acceptance  must  be  upon  the 
same  conditions,  stipulations,,  and  limitations.^  In 
short,  all  the  terms  must  be  accepted  and  complied 
with.^  And  it  may  be  laid  down,  as  a  general  rule, 
that  where  a  separate  creditor  has  taken  a  partnership 
bill,  or  note,  or  other  security,  in  full  discharge  of  his 
original  claim,  there,  the  separate  debt  is  converted  into 
ajoint  debt,  and  the  original  remedy  is  extingubhed.' 
The  same  rule  vrill  apply  in  the  converse  case,  where  a 
joint  creditor  has  taken  the  separate  bill,  or  note,  or 
other  security,  in  discharge  of  the  joint  debt.  But,  if  the 
evidence  goes  only  to  show,  that  the  bill,  or  note,  or 
other  security  was  given,  not  in  discharge  of,  but,  as  a 


389,  2d  edit —  See  especially  the  cases  already  cited  (ante,  §  156  to 
159),  where,  upon  the  retirement  of  one  partner,  there  have  been  subse- 
quent dealings  by  the  joint  creditors  with  the  renudning  partners,  con- 
stituting a  new  firm,  and  new  securities  have  been  taken,  and  new  credits 
obtained,  and  new  accounts  opened,  and  new  stipulations  entered  into 
between  them,  with  reference  to  the  old  debts,  when  and  under  what 
circumstances  they  will  amount  to  a  conversion  of  the  old  debti,  and  an 
extinguishment  Mr.  Collyer  and  Mr.  Gow  have  cited  the  cases  at  large 
in  the  passages  above  referred  to. 

1  Collyer  on  Partn.  B.  4,  ch.  3,  §  2,  p.  617  to  p.  620,  2d  edit ;  Id.  ch.  % 
$  1,  p.  608, 609. 

A  Ibid. ;  Ex  parte  Fairlie,  1  Montagu  on  Part  17 ;  Ex  parte  Peele, 
6  Yes.  602 ;  Ex  parte  Williams,  Buck,  R.  13 ;  Ex  parte  Fl«eman,  Buck, 
R.  471 ;  Ex  parte  Fry,  1  Glyn.  Sl  Jam.  96 ;  Gow  on  Partn.  cb.  5,  §  S,  p. 
284,  285^  3d  edit 

a  Collyer  on  Partn.  B.  4,  ch.  2,  §  2,  p.  614  to  p.  618, 2d' edit ;  Ex  parte 
Seddon,  2  Cox,  R.  49;  Gow  on  Partn.  ch.  5,  §  3,  p.  282  to  286,  3d  edit ; 
Ex  parte  Lobb,  7  Ves.  592;  Ex  parte  Roxby,  1  Mont  on  Part  203; 
Ex  parte  Fairlie,  I  Montagu  on  Partn.  17;  Ex  parte  Clowes,  2  Bro.  Ch* 
R.  5Q5 ;  David  v.  Ellice,  5  Bam.  &  Cresw.  196 ;  Gow  on  Partn.  cb.  5, 
§4,  p.  359  to  p.  367, 3d  edit;  Id.  ch.  5,  $4,  p.  360  top.  36a 

Partn.  47 
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collateml  security  for,  the  original  debt,  in  such  a 
the  original  debt  and  remedy  will  still  remain*^ 

^371.  Another  questi<m  may  arise,  and  that  is,  as 
to  what  is  to  be  deemed  joint  property  of  the  partner* 
ship,  and  what  separate  property  of  the  reqsectiTe 
partners^  <  This,  not  unfrequendy,  becomes  a  perplex^ 
ing  and  complicated  inquiry  in  cases  of  baokruptcj ; 
and  it  is  sometimes  not  wholly  free  from  doubt  m 
odier  cases.  But,  as  with  few  exceptions,  and  these 
tUefly  arising  upon  reputed  ownership  under  the  stat* 
tttes  of  bankruptcy,^  the  same  general  principles  apply 
to  all  classes  of  cases,  we  shall  con^der  them  (feserv- 
ing  the  exceptions  for  a  futm'e  discusnon)  in  this  place. 

^  372.  The  joint  estate  of  the  partnership  is  that, 
irhich  belongs  to  the  firm,  and  in  which  the  partnership 
have  a  joint  interest,  either  at  law  or  in  equity,  at  the 
time  of  the  dissolution.'  The  separate  estate  is  that,  in 
which  any  of  the  partners  has  a  separate  interest, 
either  at  law  or  in  equity,  at  the  same  period ;  and  it 
is  not  the  less  his  separate  estate,  although  it  may  be 
actually  possessed  and  used  by  the  partnership  at  the 
time  for  partnership  purposes,  if  in  truth  it  is  merely 
for  the  accommodation  thereof,  and  the  partneiship 


1  CoUyer  on  Partn.  R  4,  ch.  2,  §  2,  p.  615^  616»  2d  edit ;  td.B.a,clL3, 
§  3,  p.  384  to  p.  388;  £z  parte  Seddoo,  3  Cox,  R.  49;  Ex  parte  Lobb, 
7  Vea.  592;  Ex  parte  Roxby,  1  Montagu  on  Partn.  203 ;  Ex  parte  Hodg- 
kinson,  Cooper,  R.  101 ;  Ex  parte  Hay,  15  Yes.  4 ;  Ex  parte  Slater,  6 
Ves.  146 ;  ETaos  v.  Dnimmond,  1  Bam.  &  Creew.  113 ;  Reed  v.  White^ 
^  Esp^  R.  122 ;  Tliompson  v.  Perceval,  5  B.  &  Adolp.  925 ;  Ex  parte  Whit- 
more,  3  Mont  d&  A.  627;  Oakley  v.  Pasheller,  10  Bligb,  548;  S.  C.  4 
Clarke  and  Fin.  207 ;  Watson  on  Partn.  ch.  5,  p.  274  to  p.  277, 2d  edit 

s  See  Ex  parte  Enderby,  2  Bam.  &  Cresw.  389 ;  CoUyer  on  Partn.  R 
4|Ch.2,§l,p.597top.  600, 2d  edit;  Gow  on  Partn.  ch.  5,  §  3,  p.  267, 
268,  271, 272,  27i)»  274,  3d  edit;  Id.  §  2,  p.  232  to  234;  Watson  os 
Partn.  ch.  5^  p.  256  to  p.  260, 2d  edit ;  Id.  p.  264  to  p.  272. 

3  Ante,  §  88  Co  100. 
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have  no  interest  whatsoever  thereuu^  The  partners 
may,  by  their  articles  of  partnership,  agree,  as  to  what 
shall  be  deemed  partnership  property,  and  what  i^all  be 
deemed  separate  property,  at  the  time  of  the  dissoloticm. 
Bo,  they  may  during  the  partnership  convert  joint  propr 
erty  uito  separate  property,  or  separate  property  into 
joint  property ;  and  the  property  will  at  the  dissolutioD 
be  held  to  possess  that  character,  and  that  only,  which 
is  imposed  upon  it  at  that  time*^  Hence,  if  upon  a 
dissolution  any  partnership  property  be  left  in  the 
possession  of  one  partner,  but  not  for  the  purpose  of 
carrying  on  the  trade  therewith,  on  his  own  account,  it 
will  be  deemed  partnership  property,  and  retain  its 
true  character,  notwithstanding  such  partner  sliali 
subsequently,  while  it  is  in  his  possession,  become  a 
bankrupt.^  The  reason  is,  that  the  prc^erty  is  ia  his 
hands,  merely  as  a  trustee  of  the  partnership ;  and 
trust  property  is  not  deemed  to  be  the  reputed  prop- 
erty  of  the  bankrupt/ 

fj  373.  In  relation  to  the  assignment  of  separate 
debts  by  a  partner  to  the  firm^  or,  the  assignment  of 
joint  debts  by  the  firm  to  a  separate  partner,  (subject 
to  the  exceptions  arising  under  the  Bankrupt  laws,^) 
the  debts  will  be  treated  as  joint  or  several  in  equity, 
according  to  the  intention  of  the  parties,  whether  they 

1  Coll^fr  on  Putn.  Jk  4,  ch.  %  4  1,  p.  595, 596, 9d  edit;  Ex  purt^ 
Hamper,  17  Yes.  404,  412,  413;  Gov  on  Partn.  ch«  5,  §  3,  p.  271, 272, 
273,274. 

s  CoUyer  on  Partn.  B.  4,  ch.  %  §  1,  p.  596,  597, 2d  edit;  Id.  p. 600, 601, 
603, 604, 605, 606;  £x  parte  Ruffio,  6  Ves.  119. 

3  CoUyer  on  Partn.  B.  4,  eb.  2,§  1,  p.  596,  597, 2d  edit;  WalBon  oa 
Partn.  cIlS,  p»  314  to  p.  900, 2d  e4it 

4  Winch  9.  Keelf ,  1  T.  Rep.  619 ;  Copenian  v.  GaUant,  1  P.  WilLdl4; 
£k  parte  Flyn,  1  AtL  165;  Ex  parte  Williams,  11  Yea.  3,  5, 6;  CoUyer 
OB  Partn.  B.  4,  ch.  2,  i  1,  p.  597,598,599, 2d  edit 

5  Gow  on  Partn.  ch.  5,  §  3,  p.  275,  276, 3d  edit 
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are  actually  reduced  into  possession,  or  whether  actual 
notice  has  been  given  to  the  debtors  or  not.  For 
such  an  assignment  will  operate  in  equity  as  a  complete 
transfer  of  the  debts,  if  made  bond  fide,  and  for  a 
valid  consideration.  In  respect  to  the  assignment  of 
other  property,  the  transfer  need  be  made  only  in 
the  same  way  and  manner,  as  it  ought  to  be,  to  be 
valid  if  made  in  favor  of  a  third  person.  But,  in  all 
these  cases,  the  transfer  by  assignment  must  be  com- 
plete, and  all  the  conditions  thereof  fulfilled,  other- 
wise it  will  not  amount  to  a  conversion  of  the  prop- 
erty.^ 

\  374.  We  come,  in  the  next  jdace,  to  the  consid- 
eration of  the  effects  and  consequences  of  a  dissolu- 
tion by  bankruptcy  upon  the  rights  oi  creditors.  It 
might  at  first  view  be  supposed,  that  the  doctrines 
upon  this  subject,  being  the  growth  of  the  bankrupt 
system  of  England,  were  not  of  much  importance  to 
be  examined  or  studied  elsewhere.  But,  when  it  is 
considered,  that  the  jurisdiction,  exercised  by  the 
Courts  in  cases  of  bankruptcy,  is  founded  upon  the 
general  notion  of  administering  the  principles  of 
equity  and  general  justice  between  the  parties,  (al- 
though these  principles  may,  perhaps,  in  some  in- 
stances be  administered  upon  artificial  reasoning,) 
it  will  be  found,  that  they  furnish  many  lights,  by 
which  the  corresponding  systems  of  other  nations  in 
the  analogous  cases  of   insolvency,   and  the   Cessio 

1  2  Story  on  Eq.  Jarisp.  §  1039  to  1048 ;  Colljer  on  Parto.  B.  4,  ch.  3, 
§  1,  p.  612,  613,  3d  edit ;  Ex  parte  Raffin,  6  Ves.  119 ;  Gow  on  Paitn. 
ch.  5,  §  3,  p.  268,  269,  270,  3d  edit  —  See  and  consult  the  cases  cited  by 
Mr.  Collyer  on  Partn.  B.  4,  ch.  2,  §  1,  p.  605  to  610,  2d  edit;  Gow  on 
Partn.  ch.  5,  §  3,  p.  268  to  281, 3d  edit;  which,  though  arising  in  bank- 
ruptcy, show  what  the  general  principle  is,  where  there  is  no  bank* 
ruptcy. 
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BanoruMj  may  fire^piendy  be  ilhudrated  and  expound* 
ed.  It  is  makdy  upon  eoDsideratioos  cf  this  soit^ 
that  they  are  here  brought  under  review. 

^  375.  It  is  obvious,  that  many  of  the  oonsideia'* 
tioDSy  already  suggested,  as  applicabie  to  other  cases 
of  disBolutioiiy  are  also  applicable  to  caaes  cf  baiik*^ 
niptcy.^  Hius,  for  example,  the  assignees,  in  the 
case  of  die  separate  bankruptcy  of  one  partner,  can 
affect  the  joint  property  no  &rdier,  than  the  bankrupt 
himself.  They  have  no  right  to  change  the  posses- 
sion,  or  to  make  any  specific  division  of  the  joint 
effects.  They  take  coly  such  an  undivided  share  or 
interest  theiein,  as  die  bankrupt  himself  had,  and  in 
the  same  manner  as  he  held  it,  ibBt  is  to  say,  sulject 
to  all  the  ri^ts  and  hens  of  the  other  partners ;  and 
"they  are  entitled  only  to  the  balance,  which  is  ascer* 
tained  to  be  due  to  die  bankrupt,  after  all  the  part<^ 
nership  debts  and  the  claims  of  the  solvent  partners  art 
paid,  and  a  division  is  made  of  the  surplus.^  But  there 
are  some  doctrines,  which  are  peculiar  to  the  latter 
cases,  and  therefore  require  a  distinct  and  separate  ex- 
amination. It  is  not  the  design  of  these  Commentaries 
to  enter  into  a  general  discussion  of  all  the  various 
topics  belonging  to  the  administration  in  bankruptcy 
of  the  joint  and  separate  efiebts  ;  or  to  the  administra- 
tion in  bankruptcy  in  cases  under  a  joint  commission 
against  all,  or  a  separate  commission  against  one  <m 
more  of  the  partners;  or  of  the  practice  and  pro- 
ceedings in  matters  of  bankruptcy.  A  full  and  ezr 
act  exposition    of  these  sulgects  properly  belongs  to 

a    regular    Treatise  on  die  principles,  the  proceed- 

— — ^ —  I' 

1  See  Gow  on  Partn.  ch.  5,  §  3,  p.  2d9, 300, 3d  edit 
<  Gow  on  Paitn.  eh.  5,  $  3,  p.  300, 3d  edit ;  Watson  on  Partn.  ch.  5^ 
p.  31%  313,  Sd  edit 

47* 
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ings,  and  the  practice  in  Bankraptcj,  rather  than 
to  an  elementary  work  on  the  sulgect  of  part- 
nership, which  can  discuss  but  a  single  l»anch  there- 
i^.^  Our  remarks  will,  therefore,  be  limited  to  a 
few  prominent  ccmsideratimis  of  a  general  nature^ 
which  may  principally  serve  to  illustrate  the  doctrines 
in  bankruptcy,  as  contradistinguished  from  those^ 
which  are  commonly  applicable  to  odier  cases  of  dis- 
solution, or  which  may  qualify  oi  vary  the  latter. 

^  376.  In  the  first  place,  then,  it  is  a  general  rule 
in  bankruptcy,  that  the  joint  debts  are  primarily  pay- 
able out  of  the  joint  efiects,  and  are  entitled  to  a 
preference  over  the  separate  debts  of  the  bankrupt ; 
and  so,  in  the  converse  case,  the  separate  debts  are 
primarily  payable  out  of  the  separate  effects  of  the 
bankrupt,  and  possess  a  like  preference ;  and  the  sur- 
plus only,  after  satisfying  such  priorities,  can  be 
reached  by  the  other  class  of  debts.^    For  this  pur- 


1  The  leaned  reader  will  find  veiy  amide  infoimation  npon  Um  pne- 
tice  and  proceedings  and  administration  of  assets  in  Bankraptcy,  in  Gow 
on  Partnership,  ch.5,  §3,p.S56top.  348, 3d  edit ;  in  Collyer  on  Part- 
neiflhip,  B.  4,  ck  SI,  §  1  to  »,  p.  506  to  p.  678^  3d  edit;  Id.  ch.  3^ 
p.  686  to  p. 716 ;  in  Watson  on  Partn. fh.  5,  p.  343  to  p.  356, 2d  edit;  in 
1  Montagu  onPartn.  B.  3,  ch.  7,  [p.  226  to  p.  233,  Amer.  £dit] ;  and  still 
more  amply  in  Cooke  on  Bankniptey,  Christian  on  BanknipCcy,  Deacon 
on  Bankmptcy,  and  Montagu  dt  Ayrton  on  Baakraptey.  The  doctrines 
stated  in  the  text  have  in  some  few  cases  been  qodified  or  modified  bj 
the  recent  Bankrupt  Act  in  England.  But  it  seemed  unnecessaiy  in  the 
pvesent  work  minutely  to  examine  them,  as  they  involve  no  genenl  prin- 
ciples of  Equity  Jurisprudence  as  administered  in  Bankruptcy. 

s  Gow  on  Partn.  ch.  5,  §  3,  p.  235, 236;  3d  edit;  Id.  p.  28 J,  282, 299, 
300 ;  Collyer  on  Partn.  B.  4,  ch.  2,  §  3,  p.  623, 2d  edit ;  Id.B.2,ch.l, 
§2,  p.  119;  Twisse.Ma8sey,lAtk. 67;  Ex  parte  Cooke,  2 P.  Will 500; 
Ex  parte  Elton,  3  Ves.  240;  Ex  parte  Abell,  4  Ves.  837;  Ex  parte  Clay, 
6Ves.833;  In  rePlummer,  1  PhilLCh.  R.  56,60;  Bolton  o.  Puller,! 
Boa.  dt  Pull  539,  545;  Watsonon  Partn.  ch.5»  p.262;263,2d  edit;  Id. 
p.  324  to  p.  334.  In  Ex  parte  Field  in  Bankruptcy,  Dec'r  7  dt  12, 1842; 
the  Chief  Judge  (in  Bankruptcy)  said ;  <<  It  appears  to  me  that  long-known 
decisions  have  settled  the  point,  that  a  joint  debt  cannot  be  proved  against 
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pose  the  joint  estate  and  the  separate  estate  of  the 
bankrupt  constitute  separate  funds,  to  be  administer- 
ed separately  by  the  assignees  under  the  commission, 
whether  it  be  a  separate  commission  against  one 
partner,  or  a  joint  commission  against  all  the  part- 
ners.^ 


the  separate  estate  of  a  bankrupt  so  long  as  there  are  joint  assets,  or  a  m^ 
veni  partnarT*  The  role  equally  applies  to  cases  of  co-contractors  as  of 
partners.    Ibid ;  Ex  parte  Morris,  Mont  B.  R.  218. 

1  Gow  on  Partn.  cL  5,  §  3,  p.  280, 281,  282, 3d  edit ;  Id.  p.  299, 300, 
311,  312 ;  Watson  on  Partn.  cb.  5,  p.  243, 244, 245,  2d  edit ;  Id.  p.  252 
to  p.  260;  Id.  p.  262, 263 ;  Bolton  v.  Puller,  1  Bos.  &  PulL  539 ;  CoUyer 
on  Partn.  B.  3,  ch.  2,  §  3,  p.  624,  2d  edit '—  Lord  Chief  Justice  Eyre,  in 
delivering  the  opinion  of  the  Court  in  Bolton  v.  Puller,  1  Bos.  &,  PulL 
539,  547,  548,  said ;  <'  Bankruptcy,  when  it  intervenes,  may  very  much 
change  the  situation  of  these  parties.  Mr.  Justice  Heath  suggested  this 
consideration  at  the  close  of  the  first  argument  It  is  a  very  important 
consideration.  If  all  become  bankrupts,  all  the  joint  and  all  the  separate 
property  will  vest  in  the  assignees,  whether  the  commissions  are  joint  or 
several.  If  a  separate  commision  issue  against  one  partner,  his  assign- 
ees will  take  all  his  separate  property,  and  all  lus  interest  in  the  joint 
property.  If  a  joint  comminion  issues  against  all,  the  assignees  will 
take  all  the  joint  property,  and  all  the  separate  property  of  each  individ- 
ual partner.  In  tiie  distribution  to  creditors,  a  rule  of  convenience  has 
been  adopted.  To  understand  it,  we  should  see,  what  the  rights  of 
creditors  were  as  to  execution  for  their  debts  before  bankruptcy. 
A  separate  creditor  might  take  atrhis  election  the  separate  estate  of  his 
debtor,  or  his  debtor's  share  of  file  joint  estate,  or  both,  if  necessary. 
A  joint  creditor  might  take  the  whole  joint  estate,  or  the  whole  separate 
estate  of  any  one  partner.  But  the  Vile  of  convenience,  which  has  been 
adopted,  restrains  the  separate  creditor  from  resorting,  in  the  first  instance, 
to  his  debtor's  share  of  the  joint  pro^rty ;  and  also  restrains  the  joint 
creditor  from  resorting,  in  the  first  ifistance,  to  the  separate  property  of 
his  debtor.  Bankruptcy  has  been  called  a  statute  execution ;  but,  if  it 
has  any  analogy  to  an  execution,  it  la  certainly  very  much  modified,  and, 
as  I  take  it,  by  the  authority  of  the  Chancellor,  who  is  to  take  order  for 
the  distribution  of  the  effects  of  a  bankrupt  Under  the  rule  the  separate 
creditora  have  a  right  to  be  satisfied  for  their  debts  out  of  the  separate 
property,  in  preference  to  the  joint  creditors.  But  what  shall  be  deemed 
separate  property,  or  what  eflfect  the  claims  of  third  persons  upon  that, 
which  (as  between  one  partner  and  the  partnenhip]  would  be  separate 
property,  are  questions  which  neither  bankruptcy  nor  the  rule  of  distri- 
bution seem  to  touch.     The  assignees  stand  but  in  the  place  of  the 
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^  377.  This  rulei  aldiougfa  now  findj  estaUiahed, 
lias  occasioned  mack  direnity  oi  opnion  amm^ 
learned  judges  at  diSetes^  times.  It  was  estabUahed 
at  an  early  period ;  but  was  afterwards  departed  fiom, 
and  was  again  re-estaUidied ;  and  it  now  stands,  as 
much,  if  not  more,  upon  the  general  ground  of  aor 
thority,  and  the  maxim,  Stare  decisis^  than  upon  the 
ground  of  any  equitable  reasoning.  In  truth,  it  is 
precbely  such  a  case,  as  may  well  justify  a  great  deal 
of  argument  on  each  side ;  and,  although  it  has  been 
said,  that  the  equity  of  this  mode  of  distribution  is 
very  plain,  because  each  estate  ought  to  bear  its  owq 
debts ;  yet  it  is  by  no  means  dear,  that  this  is  not  an 
artificial  suggestion,  cutting  down  the  difficult,  and 
assuming  the  correctness  of  the  rule,  rather  thao 
irfiowing,  that  it  has  its  wigin  and  foundation  in  the 
principles  of  natural  justice,  ex  €Bqtu>  et  bono} 


bankrapt,  and  take  the  effects  subject  to  every  legal  and  equitable  claiaa 
upoatboee  effects." 

1  Ante,  §  963,364— Mr.  Gow  (p.  312  to  p.  314)  has  summed  up  the  doc^ 
trine  of  the  authorities  on  this  subject  as  follows.  ^  In  the  time  of  Laid 
Hardwicke,  the  rule  adopted  was  to  permit  joint  crediton  to  prove  underf. 
A^Nirate  conujaission  against  one  partner,  or  under  separate  comnussioM 
against  all  the  partners,  for  the  purpose  of  assenting  to,  or  dissenting  from 
the  certificate ;  and  the  joint  creditors  wpte  considered  to  have  an  equitable 
right  to  any  surplus  of  the  separate  estates,  after  payment  of  the  sepaiatg 
creditors ;  but  the  joint  property  was  distributed  under  a  joint  commis^ 
sion  taken  out  for  that  purpose,  or  a  bill  must  have  been  filed  for  an 
account  of  the  joint  estate.  (Ex  parte  Sandier,  1  Atk.  98;  £k  parte 
Voguel,  1  Atk.  132;  £z  parte  01dknow,Co.B.L.245;  £z parte  Cobham, 
ib.  246.  See  also  Button  9.  Moirison,  17  Ves.  207;  Ex  parte  Farlow,  1 
Rose,  422V.  This  rule  was  broken  in  upon  by  LorA  Thuilow,  who  ex* 
pressed  his  decided  opinion,  that  the  contrary  course  was  the  best,  as 
,  being  the  roost  legal ;  and  he,  in  several  instances,  (£x  parte  Haydoo, 
€o.  B.  L.  246;  S.  C.  1  Bro.  a  a  453;  Ex  parte  Copland,  Co.  B.  L.  348> 
S.C.  lCox,420;  Ex  parte  Hodgson,  3  Bro.  a  C.  5;  Ex  parte  Page,  ib. 
.119 ;  Ex  parte  Flintum,  ib.  120)^  allowed  the  joint  creditocs  to  prove  and 
take  dividends  under  a.  sepaiaite  comminion;  hisLiOfdship  holding,  that 
a  ccimmisaion  of  bankruptcy  was  an  execution  for  all  the  creditocs,  and 
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^  378,  What  renders  the  foundation  of  the  rule  itself, 
as  one  of  natural  justice  and  equity,  and  not  of  mere 
assumed  convenience,  somewhat  more  open  to  criti* 
cism  and  question,  is  the  character  of  the  exceptions, 

as  the  aasignees  under  a  aeparate  commissioii  might  poeiees  themselvee, 
not  only  of  the  separate  estate,  but  of  the  bankrupt's  proportion  of  the 
joint  estate,  and  as  a  joint  creditor,  having  brought  an  action  and  recov- 
ered judgment  against  all  his  debtors,  might  have  several  executions 
against  each,  therefore  the  bankruptcy,  preventing  his  action  with  effect, 
should  be  considered  a  judgment  for  him  as  well  as  the  others,  and  conse- 
quently that  no  distinction  ought  to  be  mtfde  between  joint  or  separate 
debts,  but  that  they  ought  all  to  be  paid  lateably  out  of  the  bankrupt's 
property,  which  was  composed  of  his  separate  estate,  and  his  moiety  or 
other  proportion  of  the  joint  estate.  (See  Dutton  v.  Morrison,  17  Ves. 
907.)  Lord  Rosslyn  acted  for  some  time  upon  the  practice  established 
by  Lord  Thurlow,  but  afterwards  with  some  alteration ;  and  upon  great 
consideration  he  restored  the  principle  of  the  rule,  which  had  been 
adopted  by  Lord  Hardwicke.  In  the  case  of  Ex  parte  Elton,  (3  Ves.' 
942,]  Lord  Rosslyn  says,  '  The  plain  rule  of  distribution  is,  that  each 
estate  should  bear  its  own  debts.  The  equity  is  so  plain,  that  it  is  of 
course  upon  a  bill  filed.  The  object  of  a  commission  is  to  distribute  the 
effects  with  the  least  expense.  Every  order,  I  make,  to  prove  a  joint  debt 
upon  the  separate  estate,  must  produce  a  bill  in  equity.  It  is  not  funda- 
mentally a  just  distribution,  nor  a  convenient  distribution ;  because  it 
tends  to  more  litigation  and  more  expense.  Every  creditor  of  the  part- 
nership would  come  upon  the  separate  estate.  The  consequence  would 
be,  the  assignees  of  the  separate  estate  must  file  a  bill  to  restrain  the 
dividend  upon  all  these  proofs,  and  make  'the  partners  parties.  But  there 
18  another  circumstance;  it  is  a  contrivance  to  throw  this  upon  the 
separate  estate ;  for  what  hinders  them  from  recovering  at  law  Uiis  debt 
against  the  partnership,  for  it  is  money  paid  to  one  of  the  partners  ? 
They  have  nothing  to  do  but  to  bring  an  action  against  the  partners. 
The  affiiirs  of  the  partnership  may  be  very  much  involved ;  but  if  they 
are  arrested,  they  would  pay  it  It  is  not  stated  as  a  case,  where  there 
are  no  joint  efl^ts.  Here  it  is  only,  that  there  are  two  funds.  Their 
proper  fund  is  the  joint  estate,  and  they  must  get  as  much  as  they  can 
from  that  first  I  have  no  difficulty  in  ordering  them  to  be  admitted  to 
prove,  but  not  to  receive  a  dividend.'  This  rule  was  afterwards  acted 
upon  by  Lord  Rosslyn,  (EIx  parte  Abell,  4  Ves.  837,)  and  was  adopted 
and  followed  by  Lord  Eldon  in  many  subsequent  cases,  not  because  he 
was  convinced  of  iti  propriety,  or  of  iti  being  better  calculated  to  the 
due  administration  of  justice  than  the  doctrine  introduced  by  Lord  Thui^ 
low ;  but  he  adhered  to  it,  because  it  was  the  practice,  and  to  avoid  the 
michief  arising  from  shaking  settled  rules.    (Ex  parte  Clay,  6  Yes.  813, 
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to  which  it  has  g^ven  rise,  aome  of  which  may  be  tiuly 
said  to  present  the  reasoning  against  it  in  a  strong  light, 
and  to  make  it  more  difficult  to  be  sustained.  These 
exceptions  allow  a  jcnnt  creditor  to  share,  pari  pastu^ 
with  the  separate  creditors  in  ereiy  case,  to  which 
they  are  applicable.  They  are  of  three  sorts;  (1.) 
Where  the  joint  creditor  is  the  petitioner  6x  a  sepa* 
rate  commission  against  the  bankrupt  partner;  (2.) 
Where  there  is  no  joint  estate,  and  no  living  solvent 
partner ;  (3.)  Where  there  are  no  separate  debts*  In 
the  first  case,  the  petitioning  creditor  may  [wove  his 
debt,  and  share,  pari  passu^  with  the  separate  cred* 
itors  in  the  separate  estate ;  in  the  second  case,  all 
the  joint  creditors  enjoy  the  same  privilege;  and 
in  the  third  case,  all  the  joint  creditors  share,  jNirt 
passu^  with  each  other.^ 

^  379.  The  first  exception  stands  confessedly  upon 

and  the  cases  cited  ib.  in  note ;  Ex  parte  Kensington,  14  YeS.  447 ;  Ex 
parte  Taitt,  16  Ves,  193L)  According  to  the  role,  therefore,  which  these 
decisions  have  established,  if  there  is  a  joint  fhnd,  or  a  solvent  partner, 
a  joint  creditor  is  not  entitled  to  prove  his  debt  under  a  separate  commis- 
sion for  the  purpose  of  receiving  a  dividend,  without  the  Lord  Chancel- . 
lor^s  order.  (Mont  B.  L.  230.)  And  notwithstanding  the  joint  properCj 
IS  of  the  most  trivial  amount,  yet  if  there  is  such  a  fhnd  of  any,  even  the 
smallest  description,  and  it  is  capable  of  being  realized,  the  rule  Is  inflex- 
ible, and  there  will  be  no  departure  from  it  (Ex  parte  Peake,  2  Rose, 
54.  See  also  In  Re  Lee,  ib.  in  note,)  Lord  jBldon,  indeed,  admitted  this 
qualification  of  the  rule,  that  *  if  the  property  alleged  to  exist  be  of  such 
a  nature,  and  in  such  a  situation,  that  any  attempt  to  bring  it  within  the 
reach  of  the  joint  creditors  must  be  deemed  a  desperate,  or,  in  point  of 
expense,  an  unwarrantable  attempt  that  would  authorize  a  departure 
from  the  rule ;  as  in  truth  there  would  then  be  no  joiiU  property.'  (Id» 
ibid.)  And  joint  estate  has  been  said  to  mean  such  estate  only,  as  comes 
under  the  administration  of  the  assignees  to  distribute,  and  not  to  extend 
to  joint  estate  pledged  for  more  than  its  value.  (Ex  parte  flill,  2  N.  R.  191, 
n."  See  also  CoUyer  on  Partn.  B,  4,  ch.  2,  §  3,  p.  G23, 624, 2d  edit;  Ex 
parte  Cobham,  1  Brown,  Ch.  R.  576,  Mr.  Beltfs  note  (1). 

1  Collyer  on  Partn.  B.  4,  ch.  2,  §  3,  p.  623  to  p.  628, 634,  635, 2d  edit; 
Ex  parte  Tate,  Ca  Bank  Law,  253. 
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a  ground  of  reasonings  wfaich,  if  not  purely  ard- 
ficial)  applies  at  least  with  equal  force  in  favor  (^  the 
joint  creditors  in  all  other  cases.  The  ground  is,  that 
a  commission  of  bankruptcy  is  an  action  and  an 
execution  in  the  first  instance.^    To  which  it  has 


1  Twi88  V.  Maney,  1  Atk.  67;  £x  parte  Ciispe,  1  Atk.  R.  133;  Coll- 
yer  on  Parto.  B.  4,  ch.  5,  $  3,  p.  6^  626,  3d  edit;  £z  parte  Eltoo, 
3  Vea.  238^—  In  this  latter  case  Lord  Loughborough  (after  Earl  of  RosBlyn) 
eaid;  '*  Antecedent  to  theae  authorities,  I  ahould  have  thought  it  per* 
fectly  clear,  it  could  not  be  done ;  and,  that  the  utmost  length  they  could 
go  waa,  that  a  joint  creditor,  where  there  is  a  sepamte  comnuasion,  js  to 
be  admitted  to  prove,  only  for  the  purpose  of  assenting  to  or  dissenting 
from  the  certificate^  and  receiving  such  surplus  beyond  the  amount  of  the 
separate  debts,  as  joint  creditors  would  be  entitled  to  claim,  where  there 
are  two  commissions.  I  doubt,  whether  it  is  possible  to  innovate  upon 
that,  which  was  the  law  formerly ;  for  though  a  commission  is  an  execu- 
tion, and  the  joint  creditor  has  such  an  interest  as  enables  him  to  take 
out  a  separate  commission,  yet  the  consequence  does  not  follow.  There 
are  cases  antecedent  to  those  cited.  In  Lord  King's  time  it  was  deter- 
mined, that  a  joint  creditor  might  be  a  good  petitioning  creditor,  though 
the  commission  is  only  against  one  partner ;  that  the  joint  creditor  does 
no  more  in  taking  his  execution,  passing  over  his  action,  than  bringing 
the  separate  effecti  to  be  administered  in  bankruptcy.  But  it  is  not 
treated  any  longer  as  an  execution  at  law ;  for  the  effecti  taken  under  it 
are  not  disposed  of  as  at  law,  but  fall  immediately  by  the  direction  of  the 
statute  under  the  administration  of  tlus  Court;  which  is  to  make  an 
equitable  distribution  among  the  creditors,  to  admit  all  equitable  claims 
upon  the  effects,  and  to  divide  them  rateably.  It  has  been  long  settled, 
and  it  is  not  possible  to  alter  that,  that  each  estate  is  to  pay  his  own  credi- 
tors. With  regard  to  the  creditor  suing  out  the  commission,  the  separate 
creditors  cannot  object  to  his  having  the  effect  of  the  execution,  he  has 
taken  out  He  is  precluded  from  suing  at  law;  and  it  would  be  against 
all  equity,  having  done  it  for  their  benefit,  to  refuse  him  the  fruit  of  that 
for  his  own  debt  But  any  other  joint  creditor  is  in  exactly  the  case  of 
a  person  having  two  funds;  and  this  Court  will  not  allow  him  to  attach 
himself  upon  one  ibnd  to  the  prejudice  of  those,  who  have  no  other,  and 
to  neglect  the  other  fund.  He  has  the  law  open  to  him ;  but  if  he  comes 
to  claim  a  distribution,  the  first  consideration  is,  what  is  that  fund  from 
which  he  seeks  it  It  is  the  s^mrate  estate,  which  is  particularly 
attached  to  the  separate  creditors.  Upon  the  supposition,  that  there  is  a 
joint  estate,  the  answer  ii,  'apply  yourself  to  that;  yon  have  a  right  to 
come  upon  it;  the  separate  creditors  have  not;  therefore  do  not  afiect 
the  fund  attached  to  them,  till  you  have  obtained  what  you  can  get  from 
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been  replied  ?nth  as  great  force,  that  it  is  true,  that  a 
commission  is  not  an  execution,  but  an  execution  for  all 


the  joint  fund.'    There  would  be  no  preat  inconvenience,  if  he  coold  pot 
them  in  his  situation  as  to  the  joint  fund;   but  I  doubt  veiy  moch 
whether  that  is  possible.    For  suppose  in  the  case  of  A.  and  B^,  part- 
ners, the  former  remains  solvent,  the  latter  becomes  a  bankrupt,  and 
there  is  a  joint  debt  of  £1000.    The  creditor  makingr  his  claim  fiist 
against  the  separate  estate,  paying  a  dividend  of  £10  in  the  pound,  re- 
ceives £500.    Can  the  assignees  claim  against  the  solvent  partner,  what 
they  have  paid  ?    His  answer  would  be,  they  could  only  claim  the  sanae 
light  the  bankrupt  could ;  and  as  against  the  bankrupt  he  is  entitled  to 
retain;  he  has  paid  his  moiety  of  the  partnership  debt    If  the  case  la 
tnnied  the  other  way,  and  the  creditor  first  sues  the  solvent  partner,  he 
recovers  all  the  debt  against  him ;  and  he  has  a  right  to  come  in  aa  a 
separate  creditor  of  the  bankrupt  to  the  amount  only  of  a  moie^  of  that 
debt;  for  a  moiety  only  of  the  debt  of  the  partnership  he  could  have 
recovered  against  him  if  he  had  been  solvent    That  makes  a  very  great 
difference  to  the  separate  creditors.    I  was  fed  to  consider  another  tfain^ ; 
18  it  possible  to  admit  a  separate  creditor  to  take  a  dividend  upon  the  joiiit 
estate  rateable  with  the  joint  creditors  ?    No  case  has  gone  to  that ;  and 
it  is  impossible ;  for  the  separate  creditor  at  law  has  no  right  to  sne  the 
other  partner.    He  has  no  right  to  attach  the  partnership  property.    He 
could  only  attach  the  interest  his  debtor  had  in  that  property.     If  it 
stands  as  a  rule  of  law,  we  must  consider,  what  I  have  always  understood 
to  be  settled  by  a  vast  variety  of  cases,  not  only  in  bankruptcy,  but  upon 
general  equity,  that  the  joint  estate  is  applicable  to  partnership  debts,  die 
separate  estate  to  the  separate  debts.     Anothpr  difficulty  is,  whether 
really  it  is  just  to  put  it  to  the  assignees  in  behalf  of  the  separate  credi- 
tors, to  assert  the  rig^t  of  the  creditor,  making  the  claim,  to  go  against 
the  joint  estate.    The  creditor  coming  in  upon  the  separate  estate  is  first 
to  answer  the  question,  why  he  does  not  go  against  the  joint  estate. 
It  may  be  said,  *  the  law  is  open  to  you ;  it  is  not  open  to  us.    Yon  put 
Qs  to  file  a  bill  against  the  other  partners  to  discover  and  apply  the  part- 
nerBhip  fund«    You  have  a  much  quicker  remedy ;  sue  the  partnership. 
Yon  need  not  wait  the  account    They  will  settle  it  rather  than  put  you 
to  that;  at  all  events  you  have  a  legal  execution  against  them.'    Another 
consideration  is,  that  the  great  object  of  the  law  in  establishing  this 
sort  of  authority,  in  which  I  now  sit,  is  to  make  a  speedy  distribution, 
and  to  avoid  suits.    The  necessary  consequence  of  admitting  a  joint 
creditor  to  prove  against  the  separate  estate,  is  in  every  such  case  to 
make  a  Chancery  suit;  and  the  right  of  the  separate  creditors  to  the 
administration  of  their  fund  is  frustrated."    See  also  Ez  parte  AbeU, 
4  Yes.  837. 
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the  creditors ;  that  if  a  joint  creditor  had  brought  an 
aotion  against  all  the  partners,  he  might  have  several ' 
executions  against  each,  or  at  least  a  joint  execution, 
which  could  be  levied  upon  the  joint  property,  and 
also  upon  the  separate  property  of  each  of  the  part- 
ners*'    What  makes  it  still  more  artificial  is,  that  if  a 


1  Ez  parte  Hodgson,  2  Bro.  Ch.  R.  5 ;  Dutton  r.  Morrison,  17  Yes. 
207.  — ^In  this  latter  case  Lord  Eldon  went  into  the  reasoning  of  the  vari- 
ous opinions,  and  said ;  **  The  case  now  before  me  most  be  regarded  in 
this  point  of  view.  The  question  being,  as  to  the  effect  of  the  quasi 
execution,  under  a  commission  of  bankruptcy  against  one  partner,  with 
reference  to  the  interest  of  himself  and  two  others,  in  a  fund  in  the 
hands  of  the  plaintiff.  The  jurisdiction  in  bankruptcy  being  both  legal 
and  equitable,  let  us  see,  whether  we  must  not,  of  necessity,  go  a  great 
way  in  this  case ;  or  admit,  that  we  have  already  gone  much  too  far  in 
bankruptcy.  The  opinion  of  Lord  Hardwicke  was,  that  joint  creditors 
could  prove  under  a  separate  commission  only  for  the  purpose  of  assent- 
ing to,  or  dissenting  from,  the  certificate ;  but  not  to  receive  dividends ; 
and,  that  they  must  file  a  bill  for  an  account  of  the  joint  estate.  The 
operation  of  that  bill  was  to  draw  into  the  joint  estate  the  share  of  that 
bankrupt  partner,  taken  in  execution,  as  far  as  bankruptcy  can  be  so 
represented ;  and  by  the  effect  of  the  commission,  the  bill,  and  the  de- 
cree, nothing  could  be  divided  among  the  separate  creditors  under  the 
commission,  but  that,  which  formed  the  separate  share  of  the  bankrupt 
after  the  account,  and  an  application  of  the  joint  estate  to  all  demands 
against  it  Lord  Hardwicke,  therefore,  must  either  have  thought,  that 
upon  such  a  case  it  was  clearly  fit  to  say,  that  execution  against  one 
partner  should  not  affect  the  application  of  the  joint  fund  to  the  joint  de- 
mands ;  or,  as  I  rather  believe,  he  found  himself  in  a  situation  requiring 
him  to  cut  the  knot,  and  to  make  some  rule,  that  would  upon  the  whole 
be  most  convenient  This  subject  took  a  different  course  at  different 
periods,  until  the  time  of  Lord  Thurlow,  who  considered  it  with  great 
anxiety ;  and,  having  consulted  most  of  the  Judges,  expressed  his  decided 
opinion,  that  the  contrary  course  was  the  best,  as  being  the  most  legal ; 
and  therefore  held,  that  the  joint  creditors  should  be  admitted  to  prove, 
and  take  dividends,  under  a  separate  commission  ^  that  a  commission  of 
bankruptcy  was  an  execution  for  all  the  creditors  ^  that,  if  a  joint  creditor 
had  brought  an  action  against  all  the  debtors,  be  might  have  several  ex- 
ecutions against  each;  and  therefore,  the  bankruptcy  preventing  his 
action  with  effect  should  be  considered  as  a  judgment  for  him  as  well 
as  the  others ;  that  he  had  a  right  to  receive  the  dividends ;  and  it  was 
upon  the  assignees  of  the  separate  estate  to  bring'  their  bill  to  have  the 
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joint  creditor  sues  out  a  joint  conunission  against  all 
the  partners,  he  can  resort  only  to  the  joint  fiinds  of 
the  partnership.^ 


aceouDt  settled.  The  qaestion  afterwards  came  to  be  considered  by 
Lord  Loogfaboroagh;  who  got  back  to  the  old  rule,  and  abided  by  it 
firmly ;  bat  great  difficulties  occurred  of  this  sort  Lord  Loogfaborougfai 
adopting  the  principle  of  Lord  Hardwicke*s  rule,  did  not  adopt  his  pmc- 
tice;  not  putting  the  joint  creditors  to  file  a  bill,  bringing  before  the 
Court  the  assignees  and  the  solvent  partners,  and  taking  the  account 
in  their  presence ;  but  taking  this  course ;  directing  the  assignees  to  take 
an  account  of  the  joint  estate ;  and,  applying  that  to  the  discharge  of  the 
joint  creditors,  to  ascertain  the  share  of  the  residue,  belonging  respec- 
tively to  the  bankrupt  and  the  solvent  partners.  From  the  nature  of  this 
proceeding,  unless  the  solvent  partners  thought  proper  to  come  in  and 
have  the  account  taken  before  the  commissioners,  the  Lord  Chancellor, 
in  bankruptcy,  had  no  power  to  compel  them ;  neither  could  the  joint 
creditors,  unless  they  thought  proper  to  come  in  before  the  coomiiBmon- 
era,  be  compelled,  in  that  proceeding  to  come  in ;  and  if  the  other  part- 
ners did  not,  or  could  not,  as  in  the  instance  of  residence  abroad,  make 
themselves  parties,  the  account  upon  ordinary  principles  could  not  bind 
them.  I  pressed  the  difficulty,  that  would  arise,  if  a  joint  creditor  should 
bring  an  action  and  proceed  to  judgment  Would  this  Court  interfere 
upon  the  ground,  that  there  was  an  order  in  bankruptcy,  to  which  he  and 
the  other  joint  creditors  were  not  parties ;  and,  to  enforce  tiiat  order, 
grant  an  injunction  against  execution  in  that  action  ?  That  would  be  a 
question  of  great  importance,  if  the  law  was  as  simple  as  it  was  supposed 
to  be  in  the  early  cases  upon  this  subject;  that  the  assignees  were  ten- 
ants in  common  of  a  chattel  with  the  solvent  partner;  and  the  creditor 
might  satisfy  himself  out  of  the  apparent  interest.  But,  taking  the  law  to 
be,  that  no  more  should  be  applied  than  the  result  of  a  general  account, 
the  only  effect  of  the  execution  would  be,  that  the  creditor  would  have 
subjected  himself  to  the  general  account,  that  was  going  on  in  another 
proceeding.  The  question  then  came  before  me ;  and  upon  considera- 
tion of  all  the  authorities,  I  thought  the  best  course  for  me  to  adopt 
(whether  the  best  in  principle  I  have  often  doubted)  was,  that  the  rule 
should  continue  to  be  applied,  as  it  had  been  for  some  years  in  a  course 
of  application ;  and,  therefore,  I  have  not  disturbed  the  practice,  ss  it 
has  of  late  prevailed.  The  result  is,  that  now  it  has  been  understood  for 
fifteen  years,  that,  under  a  separate  commission  <^  bankruptcy,  the  other 
partners  remaining  solvent,  an  account  shall  be  directed  of  tfie  joint  es- 
tate in  the  absence  even  of  the  other  partners ;  and  upon  the  application 

1  Ex  parte  Bolton,  3  Rose,  R.  389, 390,  cited  in  the  preceding  note. 
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^  380.  The  second  exception  excludes  the  joint 
creditor  in  all  cases,  but  one ;  and  in  that  case  two 
circumstances  must  concur  and  coexist;  (1.)  That 
there  is  no  joint  estate ;  and  (2.)  That  there  is  no 


of  any  one  joint  creditor,  whether  the  others  choose  it  or  not,  the  whole 
account  being  taken  in  the  bankruptcy,,  the  joint  creditors  shall  be  paid, 
pari  passu,  out  of  the  joint  estate ;  and  the  residue  shall  then  be  distri- 
buted only  according  to  the  respective  interest  of  the  partners ;  and,  if 
the  rule  of  law,  where  a  creditor  takes  execution,  is  the  same,  perhaps 
we  are  not  far  wrong.    In  the  course  of  this  period  there  has  been  no 
instance  of  a  creditor  coming  here,  saying  that  he  had  a  judgment,  not 
executed,  against  a  partner,  and  desiring  to  go  on;  nor  has  the  case 
occurred  in  bankruptcy  of  a  joint  creditor  claiming  to  set  aside  the  exe- 
cution under  the  commission  by  a  prior  act  of  bankruptcy ;  and  desiring 
to  have  execution  against  all  without  any  account    Such  a  case,  if  it 
occurred,  must  be  dealt  with  upon  much  the  same  principle  as  this.** 
I  cannot  find,  that  Lord  Thurlow's  reasoning  on  the  subject  is  any  where 
given  at  large.    All  that  remains  consists  of  these  notes  and  comments. 
It  is  manifest,  that  Lord  Eldon  equally  doubted  with  him,  as  to  the  solid 
foundation  to  the  rule.    Ex  parte  Clay,  6  Ves.  813 ;  Ex  parte  Chandler, 
4  Ves.  35 ;  Ex  parte  Cobham,  1  Bra  Ch.  R.  476,  Mr.  Belt's  note  (1) ;  Ex- 
parte  Taitt,  16  Ves.  193, 195, 196 ;  Gow  on  Partn.  ch.  5,  §  3,  p.  313  to  315, 
3d  edit —Again ;  in  Ex  parte  Bolton  (Q  Rose,  R.  389, 390),  Lord  Eldon 
said ;  '<  Since  the  case  of  Ex  parte  Crisp,  a  decision  now  at  least  sane* 
tioned  by  time,  it  has  been  clearly  settled,  that  a  joint  creditor  may  take 
out  a  separate  commission ;  and,  taking  out  that  commission,  he  has  a 
privilege  of  election,  either  to  make  his  proof  against  the  separate  or  the 
joint  estate.    By  a  joint  commission,  on  the  other  band,  he  bmds  himself 
to  resort  to  the  joint  property.    The  rule  at  law,  as  to  executions,  affords 
some  analogy.    If  a  creditor  take  out  a  joint  execution,  he  cannot  after- 
wards take  out  a  separate  execution;  and  a  commission  is  in  the  nature 
of  an  execution, —  a  joint  commission  being  as  an  execution  against  all, 
ft  separate  commission  as  an  execution  against  the  individuaL    If  a  cred- 
itor deUberatively  resorts  to  the  process  of  a  joint  commission,  he  is,  as  a 
joint  creditor,  proceeding  on  a  joint  judgment  and  execution ;  and  having 
once  elected  so  to  do,  he  cannot  alter  it    No  determination  approaches 
a  case  like  the  present    Here  are  two  separate  ccmimissions  at  the  in- 
stance of  the  same  creditor.    If  it  were  the  case  of  one  separate  commis- 
sion, thus  awarded,  the  creditor  might  say,  I  will  take  my  debt  out  of 
either  the  joint  or  the  separate  estate ;  but  to  get  at  the  joint  estate,  there 
must  be  a  special  order  of  the  Chancellor,    l^he  joint  property  is,  there- 
fore, reached  but  by  circuity ;  and  being  thus  looked  at,  if  Uie  creditor 
says,  I  will  rank  under  this  commission  as  against  the  joint  estate,  and  ■• 
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living  solvent  partner.  If  there  is  any  joint  estate, 
however  small  it  may  be,  if  it  is  an  available  j<nnt 
fund,  and  not  purely  a  desperate  and  nominal  joint 
fund,  then  the  joint  creditor  is  excluded.  As  for  ex- 
ample, if  the  joint  fund  is  absolutely  worthless  from 
the  expenses  of  any  attempt  to  get  it  in,  or  if  it  is 
pledged  beyond  its  real  value,  it  will  be  deemed  a  mere 
nullity ;  but  not  otherwise.^  On  the  other  hand,  if 
there  is  no  available  joint  fund,  still,  if  there  is  a 
solvent  partner,  as  th^  creditor  has  his  right  of  ac- 
tion against  him  for  a  full  satisfection,  it  is  said, 
that,  therefore,  he  ought  not  to  be  allowed  to 
come  in  competition  with  the  separate  creditors  of 
the  bankrupt.^  Why  he  may  not,  it  is  not  easy  to 
say  upon  general  reasoning,  especially  as  all  part- 
nership debts  are  now  treated  in  Equity  as  several, 
as  well  as  joint.  But  here,  again,  there  is  a  pecn- 
liar  qualijGcation,  upon  this  part  of  the  rule.  The 
solvent  partner  must  be  living.;  for  if  he  is  dead,  al- 
though his  estate  is  solvent,  yet,  the  joint  creditors 
may  come  in  upon  thi;  separate  estate  of  the  bank- 


j,  reoeires  a  dividend,  my  to  the  eactent  of  ^fieen  shillings  in  the 
poand,  he  still  remains  the  craditor  of  the  solvent  partner  as  to  the  five, 
and  for  that  he  may  bring  his  action,  or  he  may  take  out  a  comraisiion ; 
aiHl  taking  oat  a  eommission,  until  he  completely  knows,  and  which  until 
then  he  only  indirectly  knowf,  the  atate  of  the  joint  accounts  under  that 
commission,  he  cannot  be  said  deliberately  to  have  elected.  I  thinly 
therefore,  he  is  entitled  to  re-consider  his  mode  of  proof;  and  refunding 
the  joint  dividend  with  the  interest,  let  the  proof  stand  against  the  separ- 
ate estate."  Bee  ato  Collyer  on  Partn.  B.  4,  ch.  2,  §  5,  p.  634, 635,  dd 
edit 
1  GoUyer  on  partn.  B.  4,  ch.  2,  §  3,  p.  696, 637, 2d  edit ;  Ex  parte  Leai; 

1  Deacon,  11.176;  In  re  Lee  dz.  Armstnmg,  2  Rose,  54 ;  Ex  parte  Peake, 

2  Rose,  54;  Ex  parte  Hill,  5  Bos.  d&  Pull.  191,  a;  Ex  parte  Janson, 

3  Madd.  R.  299 ;  Ex  parte  Kensington,  14  Ves.  447. 

s  Collyer  on  Partn.  B.  4,  cb.  2,  §  3,  p.  626, 627,  2d  edit ;  Ex  parte  Sad- 
ler 4l  Jackson,  15  Ves.  52, 56 ;  Ex  parte  Kensington,  14  Ves.  447. 
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rupt,  paripassuy  with  the  separate  creditors.^  The  like 
rule  will  apply  to  the  case  of  joint  debtors,  who  are 
not  partners,  under  the  like  circumstances.* 

^381.  The  third  exception  stands,  if  possible,  in 
its  actual  application,  upon  more  subtile  and  refined 
grounds.  It  is  not  necessary  here  to  make  out  a 
case,  where  there  are  absolutely  and  literally  no  sep- 
arate debts  at  all.  It  is  sufficient,  that  they  are  few 
and  inconsiderable  in  amount,  and  that  the  joint  cred- 
itors undertake  to  pay  them  all,  and  do  discharge 
them ;  so  that  they  no  longer  stand  in  their  way  as 
subsisting  claims,  impeding  their  rights.' 

^  382.  Such  is  the  acknowledged  state  of  the  au- 
thorities as  to  the  general  rule,  and  the  exceptions  to 
it  as  to  the  respective  rights  of  joint  creditors  and 
separate  creditors  against  the  joint  and  separate  es- 
tates of  the  bankrupt.  After  the  repeated  doubts, 
which  have  been  expressed  upon  the  subject  by  the 
most  eminent  Judges,  it  is  not,  perhaps,  too  much  to 
say,  that  it  rests  on  a  foundation,  as  questionable,  and  as 
unsatisfactory,  as  any  rule  in  the  whole  system  of  our 
jurisprudence.  Such,  as  it  is,  however,  it  is  for  the 
public  repose,  that  it  should  be  left  undisturbed,  as  it 
may  not  be  easy  to  substitute  any  other  rule,  which 
would  uniformly  work  with  perfect  equality  and  equi- 
ty in  the  mass  of  intricate  transactions  connected  with 
commercial  operations. 

^  383.  But  although  the  joint  creditors  and  the 
separate  creditors  are  not  entitled  to  c<»ne  in,  pari 
passuj  upon  the  joint  and  separate  estates  of  a  bank- 

1  Collyer  on  Partn.  B.  4,  ch.  9;  §  a,  p.  697,  dd  edit 
sibid. 

'  Collyer  on  Parta  B.  4,  cb.  9,  $  3,  p.  697, 9d  edit ;  Ez  pule  Chandler, 
9ye8.35;  Ex  parte  Taitt,  16  Yes.  193 ;  Ez  parte  Hubbard,  13  Yea, 491 

48* 
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rupt  for  a  dividexKi  thereof;  yet  they  axe  in  ail  cases 
entitled  to  come  m  and  prove  their  debts  against  his 
estate  for  the  purpose  joi  assenting  to  or  dissenting  firom 
his  certificate  ;  but  not  to  vote  in  the  choice  of  assign- 
ees.^ And  this  is  upon  a  principle  of  natural  justice, 
since  the  certificate,  when  given,  will  operate  as  a  dis^ 
charge  of  the  bankrupt  equally  against  his  joint  and 
his  separate  creditors.^ 

^  384.  The  question  often  occurs  in  bankruptcy, 
as  to  the  rights  of  creditors,  who  are  at  law  both 
joint  and  several  creditors  of  the  partners^  or,  in  other 
words,  to  whom  the  partners  are  in  law  jointly  and 
severaUy  indebted  upon  joint  and  several  securi- 
ties and  contracts,  whether  they  are  entitied  to  prove 
both  against  the  jmnt  estates  and  against  the  separate 
estates  of  the  bankrupt  or  bankrupts.  And  here  the  gen* 
eral  rule  is  now  firmly  established,  that  they  shall  not 
in  equity  be  allowed  to  prove  their  debts  and  take  divi* 
dends  upon  the  joint  estate,  and  also  upon  the  sepa- 
rate estate ;  but  they  ^hall  be  restrained,  and  put  to 
their  election  to  prove  and  take  dividends  firom  the 
one  or  the  other.^  When  they  have  once  made  this 
election,  they  are  excluded  from  any  dividend  of  the 
other  f  und,  unless  there  remains  a  surplus  after  the 
discharge  of  all  the  debts,  having  a  preference  there- 
on.^   However ;  before  any  such  creditor  can  be  put 


1  Gow  on  Paito.  fi.  5,  §  3,  p.  380,  Sd.  edit;  Id.  p.  329;  E<  parte  Tutt, 
M  Fes.  193 ;  W«tioa  on  PartQ.  ch.  5»  p*  334, 835|  !M  edit 

BIbid. 

3  Gow  on  Partn.  ch.  5,  §  3,  p.  286, 287,  3d  edit;  Cooked  Bankrapt 
L&w,  259,  4th  edit ;  Ex  parte  Bank,  1  Atk.  107;  Ex  parte  Rowlandaoo, 
3P.WiU.405;  Ex  paite  Bond,  1  Atk.  96;  CoUyer en Parta.  Bl 4, eh. 2, 
$  8,  p. 651, 2d  edit ;  Id.  B.  4, ch.  2,  §4,  p.  630, 631, 632;  Id.  p.  684  top. 
£87;  WatMO  «a  Parta.  eh.  S^  p.  280, S95, 2d  edit 
.  4IM. 
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to  his  election,  he  is  entided  to  a  reasonable  time  !• 
inquire  into  and  ascertain  the  true  state  of  each  fond ; 
and  even  after  he  has  made  an  election,  he  will 
sometimes  be  allowed  to  recal  it  upon  equitable  cir- 
cumstances, when  it  will  not  interfere  with  the  posi- 
tive rights  actually  acquired  and  fixed  in  others.^ 

^  385.  The  doctrine,  thus  established,  does  not,  any 
more  than  the  preceding,  seem  to  stand  upon  any 
sdid  ground  of  equity  or  general  reasoning.  It  has 
been  supported  upm  some  supposed  analogy  to  the 
rule  of  law  in  cases  of  this  sort,  where  the  creditor 
may  sue  all  the  partners  at  law,  and  have  a  joint  exe- 
cution against  all,  or  he  may  sue  each  partner  sepa- 
rately at  law,  and  have  a  separate  execution  against 
each.  But  he  cannot  do  both;  that  is,  he  cannot  at 
law  at  the  same  time  sue  them  all  in  a  joint  ac 
tion,  and  each  one  separately  in  a  separate  action; 
but  he  will  be  put  to  an  election  of  his  remedy  by 
the  very  forms  of  pleading.^    And  it  is  added,  that 

1  Gow  on  Paitn.  cL  5,  §  3,  p.  287, 288, 289, 3d  edit ;  Ex  parte  Bond, 
1  Atk.  96.  —  We  are  here  to  underrtand,  that  the  election  of  the  remedy 
by  the  creditor  against  the  joint  or  the  several  estate  is  strictly  confined 
to  cases  of  one  and  the  self-same  debt;  and  does  not  apply,  where  the 
creditor  has  two  distinct  debts,  arising  under  separate  and  independent 
contracts.  Collyer  on  Partn.  R  4,  cL  2,  §  4,  p.  632,  2d  edit ;  Id.  $  5, 
p.  634  to  p.  638, 2d  edit ;  Ex  parte  Edwards,  1  Mont  dt  Mc  Arth.  lid 

9  Gow  on  Partn.  ch.  5,  §  3,  p.  286, 287, 3d  edit ;  Collyer  on  Partn.  B 
4,  ch.  2,  §  4,  p.  630, 631, 2d  edit ;  Id.  p.  634, 635;  Ex  parte  Rowlandson, 
3  P.  Will  405, 40a  —  On  thk  occasion  Lord  Talbot  stated  his  opinion 
to  be ;  *'That  as  at  law,  when  A.  and  B.  are  bound  jointly  and  severally 
to  J.  S.,  if  J.  S.  sues  A.  and  B,  severally,  he  cannot  sue  them  jointly,  and, 
on  the  contrary,  if  he  sues  them  jointly,  he  cannot  sue  them  severally, 
but  the  one  action  may  be  pleaded  in  abatement  of  the  other;  so,  by  the 
same  reason,  the  petitioner  in  the  present  case  ought  to  be  put  to  his 
electioB  under  which  of  the  two  commissions  he  would  come ;  and  that 
be  should  not  be  permitted  to  come  mder  both ;  for  then  he  would  have 
received  more  than  his  riwie.  Bat  his  Lordship  said  he  would  hear  couih 
sel,  if  they  had  any  thing  to  object  against  this  order.''  And  again  he 
added ;  **  In  the  principal  case,  the  bond,  upon  which  the  petitioner  would 
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the  general  end  of  the  bankrupt  laws  is  td  provide 
for  the  payment  of  all  debts  equally,  as  in  conscience 
all  are  equal ;  and  equality  is  equity.^ 


seek  relief  under  the  d^parate  commueion,  wm  not  only  for  the 
debt,  but  given  by  both  the  parties ;  and  the  plea  in  abatement  would 
have  been  proper,  had  the  bond  been  sued  at  the  same  time  both  as  a  joint 
and  several  bond,  which  cannot  be,  where  there  is  only  a  separate  bond. 
Then  taking  this  to  be  the  rule  at  law,  that  a  joint  and  several  bond 
cannot  be  sued  at  one  and  the  same  time  both  jointly  and  severally ;  but 
that  the  obligee  must  make  his  election;  so  it  ought  to  be  (he  said) 
in  the  principal  case.  And  this  would  best  snswer  the  general  end  of 
the  Statutes  concerning  bankruptB,  which  provide,  that  all  debts  shall  be 
paid  equally,  as  in  conscience  Uiey  are  all  equal;  that  it  is  upon  this 
foundation,  that  debts  of  a  partnership  have  been  ordered  to  be  first  paid 
out  of  the  partnership  efiects ;  and  that  afterwards  the  joint  crediton,  when 
the  separate  creditors  are  satisfied,  may  come  in  upon  the  separate  effects^ 
but  not  before ;  and  so  vice  versit,  the  separate  creditors  are  to  come  first 
on  the  separate  effects  of  the  partners,  and  if  these  are  not  sufficient,  then 
on  the  joint  effects,  after  the  partnership  creditors  are  paid."  A&d  therefofe^ 
the  Reporter  adds,  **  that  there  might  be  an  equality  in  the  principal  case,  his 
Lordship  ordered,  that  the  petitioner  should  make  his  election,  whether  be 
would  come  in  for  a  sati^kction  out  of  the  partnership,  or  the  eeparate  ef*- 
fectB,  but  not  out  of  both  at  the  same  time ;  however,  his  having  received  his 
dividend  out  of  the  joint  effects,  on  the  joint  commission,  whDstthis  matter 
was  in  suspense,  was  not  to  bind  him ;  and  provided  he  brought  that  back 
again,  he  might  come  in  for  a  satisfaction  out  of  the  separate  effects ;  and 
be  to  have  a  month's  time  to  make  his  election.^  Lord  Hardwicfce,  in 
Ex  parte  Bond,  1  Atk.  98,  said ;  ^  It  was  objected  upon  the  last  day  of 
petitions,  that  this  would  be  contrary  to  proceedings  at  law  upon  a  joint 
pnd  several  bond,  where  the  creditor  may  proceed  against  both  obligois 
at  the  same  time,  till  his  debt  is  ftilly  satisfied.  And  to  be  sure  it  is  so  at 
law ;  but  in  bankrupt  cases,  this  court  directs  an  equality  of  satisfaction. 
Consider  it  on  the  footing  of  a  joint  estate  first;  joint  crediton  are  enti- 
tled to  a  satisftiction  out  of  the  joint  estate,  before  separate  creditors;  but 
then  they  have  no  right  to  come  upon  the  separate  estate  for  the  remain* 
der  of  their  debts,  till  after  separate  creditors  are  satisfied.    What  would 

I  Ibid.  —  The  doctrine,  compellin^'the  creditor  to  elect  equally  applies 
tp  the  case  of  a  joint  creditor,  who  takesAe  separate  personal  contract  or 
security  of  one  of  the  debtors,  as  collateral  security  for  the  joint  debt  Ez 
parte  Roxby,  1  Montagu  on  Partn.  134 ;  Gow  on  Partn.  ch.  5,  §  3,  p.  967, 
3d  edit ;  Gollyer  on  Partn.  R  4,  ch.  2,  §  5,  p.  635, 636, 3d  edit  But 
In  le  Plummer,  1  Phillips,  Ch.  R.  56, 59;  post,  §  389. 
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^  386.  N0W9  (to  say  the  least  of  it,)  this  b  assum- 
ing the  very  ground  of  contro^rsy,  and  not  estab- 
lushing  it  by  any  satisfactory  reasoning.  With  what 
justice  can  it  be  said,  that  a  contract,  which  is  merely 
joint  or  merely  several,  shall  stand  upon  an  equal 
footing,  as  to  right  and  remedy,  with  one,  that  is  both 
Joint  and  several  ?  The  very  olgect  of  the  latter  is 
to  provide  a  superior  remedy  to  enforce  it ;  and  why 
should  any  court  deprive  the  creditor  of  the  very 
benefit,  which  the  debtors  had  stipulated  to  give  him, 
or  restrain  him  from  musing  all  hb  rights  ?  Courts  of 
Equity  generally  act  upon  an  opposite  principle,  and 
give  a  broader  effect  to  joint  partnership  contracts  in 
favor  of  the  creditor,  even  when  his  remedy  is,  by 
the    death    df  one    df   the   ipartneiB,  gone  at  law.' 


/be  the  coneequence,  if  the  j^tionen  should  be  admitted  tD  come  en 
both  estates  at  the  eame  time  ?  Why,  Ihen  these  oieditMS  would  diAw 
so  much  out  of  the  separate  estate,  as  would  be  a  prejudice  to  other  joint 
creditors,  who  have  an  equal  right  to  come  upon  the  separate  estate  with 
themselves ;  and  by  that  means  I  should  give  the  petitioners  «  preftronee 
to  other  ereditois,  when  the  act' of  parliament  and  the  equity  of  this  court 
incline,  that  all  persons  should  have  an  equal  satisfaction,  and  not  one 
more  than  another."    Bee  also  Ez  parte  Wildnum,  1  Atk.  109. 

1  Ante,  §  384, 385,  and  note  (2).  •—  Lord  Eldon  held  a  pointed  opinion 
against  the  whole  doctrine ;  but  at  the  same  time  he  considered  it  so  well 
'  established  in  pnotice  by  authority,  that  he  ought  not  to  depart  from  it  In 
Ex  parte  Sevan,  9  Yes.  S08, 3SI4,  he  said  ;<<  It  is  not  neeessary  to  decide  the 
other  e  stion,  as  to  the  joint  and  scnrevalt  proof.  If  it  was,  I  am  not  peiiect- 
)y  satisfied  with  the  antfaarity,  that- has  been  stated.  The  reasoning  goes 
upon  this ;  that  a  joint<  and  separate  action  could  not  be  brought  at  law. 
BfA  surely  the  distinction  k  then,  that  where  a  joint  and  separate  bond 
is  given,  and  another  Bseority,  sevend  firom  each :  there,  -na  two  actions 
might  be  brought,  the  rule  in  bankruptcy  should  be  difierent  I  think  I 
have  heard,  that  in  the  case  oited  in  Peere  WiUiame,  the  only  separate 
creditor  was  he,  who  took  out  the  Commission ;  and  it  appears  by  the 
book,  that  the  joint  creditors  prayed,  that  he  might  deliver  over  to  them 
the  eflfocti,  which  wis  refused ;  and  it  was  said,  that  he  should  have  the 
effects  applied  to  his  separate  bond.  And  if  that  is  the  case,  the  rule  is 
quite  right;  for  he  would  have  a  right  to  take  the  separate  effects,  if  not 
to  the  detriment  of  other  separate  creditors."    And  Ugain,  in  Ex  parte 
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However ;  the  doctrine  is  now  too  firmly  established 
in  practice  to  be  shalken. 

§  387.  But,  although,  generally,  where  a  creditor 
holds  the  joint  contract  or  personal  security  of  the  firm, 
and  likewise  the  separate  contract  or  personal  securi^  of 
individuals  composing  the  firm,  he  is  compelled,  upon 
the  bankruptcy  of  some  of  them,  to  elect,  whether 
he  will  consider  them  as  his  joint  or  as  his  separate 
debtors,  and  proceed  accordingly ;  yet  this  rule  is  not 
without  exceptions*     For,  where  a  creditor  holds  the 
joint  contract  or  personal  security  of  a  firm,  and  also 
the  several  contract  or  personal  security  of  some  of  its 
members,  and  the  latter  likewise  form  a  distinct  part- 
nership inter  sesCj  there  are  cases,  where  the  creditor 
may  have  a  double  remedy*     Thus,  if  A.,  B.,  C,  and 
D.  trade  under  the  firm  of  A.,  B*,  &  Co.  and  C.  and 
D.  are  in  a  distinct  partnership,  and  the  firm  of  A.,  B., 
&  Co.  draw  bills  upon  C.  and  D.,  who  accept  them, 
the  holder  of  such  bills  may  prove  them  under  the 
bankruptcy  of  C.  and  D.,  and  afterwards  may  bring 
his  action  on  the  bills  against  A.,  B.,  &  Co.^     So,  if  a 
creditor  of  A.  and  B.  should  take  out  a  separate  com- 


Bevaiiy  10  Vea.  106^  109|  he  said ;  **  The  ]iriiiciple  seems  obvioas ;  yet  in 
binkroptcy,  for  some  lessen  not  veiy  intelligible,  it  has  been  said,  the 
creditor  shall  not  have  the  benefit  of  the  caution  he  has  used.  I  never 
eoold  see,  why  a  creditor,  having  both  a  joint  and  a  several  secniity, 
should  not  go  against  both  estates.  But  it  is  settled,  that  he  must  deet 
By  his  election  to  go  against  the  joint  estate,  the  eflSsct  to  the  joint  cred- 
itors is  very  diflferent  from  what  it  would  have  been,  if  he  had  elected  to 
go  against  the  separate  estate ;  and  the  question  is,  whether,  if  he  elects 
to  go  against  the  joint  estate,  and  thereby  participates  with  the  joint 
creditors,  that  participation,  arising  fiom  his  election,  has  not  in  practice 
been  treated  as  a  consideration  for  the  rest  of  the  joint  creditors ;  en- 
titling them  to  go  along  with  him  upon  the  separate  estate,  when  he 
afterwards  goes  against  that  estate." 

1  £z  pirte  Parr,  1  Rose,  7a    See  also  In  re  Plummer,  I  Phillips,  Oi. 
R. 56, 89;  post, $ 38a. 
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mission  against  A.,  and  receive  a  dividend  under  that 
commission  out  of  the  joint  estate,  he  may  bring  an 
action  against  the  other  partner  for  the  residue.^ 

§  388.  Cases  sometimes  occur  upon  written  nego- 
tiable instruments,  such  as  bills  of  exchange  and 
promissory  notes,  v^here,  in  reality,  all  the  parties 
are  partners,  and  the  bills  or  notes  are  drawn,  or 
indorsed,  or  accepted,  upon  their  joint  partnership 
account,  and  yet  the  parties  appear  only  to  be  sepa- 
rately bound  upon  the  face  of  the  instrument,  as  draw- 
ers, or  as  indorsers,  or  as  acceptors.  In  such  cases, 
a  question  has  been  made,  whether  the  creditor  has 
a  right  in  bankruptcy  to  prove  his  debt  against  the 
estates  of  all  the  respective  parties,  (which  is  called 
double  proof,)  or  he  must  elect  to  prove  against  one 
only  of  the  estates.  It  has  been  held,  that  if  the 
creditor  is  at  the  time  of  taking  the  negotiable  instru- 
ment ignorant  of  the  actual  connexion  between  the 
parties  in  that  instrument,  he  is  entitled  to  the  double 
proof.'  But,  if  he  is  not  so  ignorant,  it  seems 
doubtful,  in  the  present  state  of  the  authorities,  whe- 
ther he  is  entitled  to  the  'double  proof,  or  not^  Be 
this  as  it  may,  it  is  very  certain,  that  the   creditor 


1  Heath  v.  Hall,  4  Taunt  996;  Youog  v.  Hantar,  16  East,  258 ;  Col- 
Iyer  on  Partn.  B.  4,  ch.  2,  §  7,  p.  645, 2d  edit ;  Gow  on  Partn.  ch.  5,  §  3, 
p.  289,  3d  edit 

*  CoUyer  on  Partn.  R  4,  ch.  2,  §  6,  p.  648, 649,  656, 2d  edit;  Gow  on 
Partn.  ch,  5,  §  3,  p  289,  3d  edit ;  Ex  parte  Benson,  Cooke,  Bank.  Law, 
p.  263;  Ex  parte  La  Forest,  Cooke,  Bank.  Law,  p.  261 ;  Ex  parte  Bon- 
bonus,  8  Ves.  546.  .  ^ 

3  CoUyer  on  Partn.  B.  4,  ch.  2,  §  8,  p.  649, 650,  651, 2d  edit ;  Gow  on 
Partn.  ch.  5,  §  3,  p.  288,  3d  edit— Mr.  Collyer  (Collyer  on  Partn.  R  4, 
ch.  2,  §  8,  p.  648  to  p.651,2d  edit)  has  stated  the  cases  as  foUows.  <<The 
leading  case  on  this  subject  is  Ex  parte  La  Forest,  Ca  Bank.  Laws,  261. 
There,  Corson  and  Gordon,  partners  and  turpentine  manufacturers,  entered 
into  partnership  with  Whincup  and  Griffin,  soap  manufacturers.  The  latter 
business  wascanied  on  under  thefirm  dT  Whincup^  Griffin.     A  joint 
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cannot  prove  his  debt  against  the  joint  and  against 
the  separate  estates  of  the  same  parties;  but  he  most 
elect  to  go  against  the  one^  or  theother.^ 


coinfliiflsion  was  issued  against  the  fbuTi  under  which  they  were  fbnnd  baiik- 
rnptB ;  and  the  assignees  possessed  themselves  of  the  joint  fbnd  of  the  four, 
and  also  the  joint  fbnd  of  Gorsonmnd  Gofdon, and  their  lespectiTe  sepantle 
estates.    Corson  and  Gordon  in  their  partneiBhip  fiim^  drew  bills  of  es- 
cbange  upon  the  firm  of'  Whincup  &.  Griffin,  who  accepted  such  billsL 
The  petitioners  discounted  many  of  these  bills.    The  petitioners  alleged, 
that,  at  the  time  of  snoh  dJKoont,  they  were  igDonnt  of  any  paitnesridp 
existing  between  the  four  \  but  that  they  considered  Coma  and  Gofdoo, 
the  drawers,  and  Whincup  &  Griffin,  the  acceptors,  as  two  distinct 
firms;  and  thought,  that  they  had  the  seeuiity  of  the  flinds  of  both  those 
firms.    The  petitioners  applied  to  the  commisBioneK  to  be  admitted  to 
prove  against  the  respective  joint  estates  of  Corson  and  Gordon,  and  of 
Whincup  and  Griffin;  but  the  commissioners  refused,  conceiving  that 
the  bills  ought  to  be  proved  only  against  the  joint  estates  of  Whinciip^ 
Griffin,  Corson,  and  Gordon.    Lord  Lougfaboroogb  held,  that,  admitti]^ 
the  allegation  of  ignorance  on  the  part  of  the  petitioners  be  true,  tiiey 
were  entitled  to  the  proof,  which  they  required.    Again  A.,  B^  and  C. 
were  partners  in  a  cotton  mannfactoiy,  and  B.  and  C.  carried  on  a  dis- 
tinct trade  in  partnership,  as  grocers.    The  petitioner  sold  goods  to  B. 
and  C.  as  grocers,  for  which  they  remitted  to  him  a  bill  drawn  by  A.  in 
their  favor,  upon  one  Z.,  and  indorsed  by  B.  and  C.    Z.  accepted  the 
bill ;  but  it  was  protested  for  non-payment    The  drawer,  indoiseis,  and 
acceptor,  all  became  bankrupts.    The  petitioner  did  not  know,  that  A* 
had  any  connexion  in  trade  with  B.  and  C.    Lord  Loughborough  ordered, 
that  the  petitioner  should  be  at  liberty  to  prove  the  amount  of  the  bill 
against  the  joint  estate  of  B.  and  C,  and  also  against  the  separate  estate 
of  A.,  and  be  paid  dividends  upon  both  estates.    Ex  parte  Benson,  Co. 
Bank.  Laws,  363.    Again,  five  persons,  trading  under  the  firm  of  C  &  Co. 
drew  a  bill  of  exchange  on  two  of  the  members  of  the  copartnership,  who 
carried  on  a  distinct  trade,  as  H.  and  G.    The  bill  was  accepted,  nego- 
tiated, and,  in  tlie  course  of  circulation,  came  into  the  hands  of  the  peti- 
tioner, without  any  knowledge,  on  his  part,  of  the  connexion  between  the 
parties.    Upon  the  bankruptcy  of  C.  &  Co.  the  petitioner  claimed  to  prove 
both  against  the  drawers  and  acceptors.    Lord  ^don  held,  that  the  petfr* 
tioner,  as  ignorant  of  the  connexion  of  the  parties,  was  entitled  to  such 
proof.    (Ex  parte  Adam,  3  Rose,  26.)    In>  all  these  cases,  the  partnen^ 
who  appeared  as  distinct  parties  to  the  bills,  were  also  in  distinct 
partnerships;   and  yet,  the  holders  of  the   bills,  in  order  to  obtun 

• 

1  Collyer  on  Paitn.  B.  4,  cb.  2,  §  8,  p.6Sl,  to  p.  654l»  dd  edit 
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^  389.  Another  question  may  arise  in  bankruptcy, 
where  a  creditor  has  £i  pledge  or  mortgage  or  other 
isecurity  upon  the  estate  of  the  bankrupt  for  his 
debt,  whether  he  can  retain  it,  and  proceed  in  bank- 
ruptcy for  the  amount,  or  not.  And,  here,  a  doctrine 
prevails,  Which  seems  equally  consonant  to  justice 
and  common  sense ;  and  that  is,  that  the  creditor  in 
such  case  may,  if  he  chooses,  surrender  up  the  pledge 
or  mortgage  or  other  security,  and  come  in  under  the 
commission  for  his  whole  debt;  or,  he  may  have  the 
pledge  or  mortgage  or  other  security  sold>  ind  if  it  is 

doable  proof,  were  reqobred  to  prove  Uieir  ignoraace,  that  tfaese  dutuiet 
partnerahipfl  also  fonned  an  aggregate  partnership.  Nevertheless,  ac- 
cording to  a  learned  writer,  Lord  Eldon  has  determhied,  that,  where  the 
firms  are  In  fact  distinct,  it  is  not  material,  that  the  ignorance  of  the 
holder,  that  the  same  parties  were  also  united  in  one  firaif  should  be 
requisite  to  entitle  him  to  proof.  (Eden  on  Bank.  Law,  182.)  Now,  al- 
though this  remark  does  not  seem  to  be  supported  hy  any  express  aa- 
thority ;  yet  it  is  Justified  by  several  dicta  of  Lord  EMon,  and  by  the  case 
of  Ex.  parte  Walker,  (1  Rose,  R.  441,)  which  is  in  point.  There,  A.,  a 
sole  trader,  B.  and  C,  partners,  and  D.,  also  a  sole  trader,  engaged  in 
a  joint  adventure ;  and  for  a  joint  purchase  of  goods  by  them,  the  vendor, 
with  a  knowledge  of  thdir  joint  interest^  received  in  payment  a  bill 
drawn  by  A.  on,  and  accepted  by  B.  and'  G: ;  Lord  Eldon  held,  that  on 
the  bankruptcy  of  A.,  and  of  B.  and  C,  the  vendor  was  entitled  to  prove 
the  bill  against  both  their  estates.  On  other  occasions,' likewise.  Lord 
Eldon  appears  to  have  adverted  to  double  proof,  without  ever  referring  to 
the  ignorance  of  the  holder  of  the  double  security,  that  the  distinct  firms 
constituted  one  general  firm.  (Ex  parte  Bonbonus,  8  Ves.  546.)  On  the 
other  hand,  there  is  a  recent  cade,  in  which  Sir  George  Rose  is  reported 
to  have  said,  that  the  holder  of  a  bill  is  not  entitled  to  double  proof^  if 
he  knew  the  difierent  persons,  whose  names  appear  upon  it,  to  be  all 
members  of  one  joint  firm.  (2  Deac.  R.  261.)  Upon  the  whole,  it  seems 
still  open  to  contend,  that  where  a  bill  is  drawn  by  some  of  the  partners 
upon  the  others,  or  upon  the  whole  firm,  or  Tioe  versli,  and  the  bill  pur- 
ports, and  the  fact  is,  that  the  drawers  and  acceptors  likewise  constitute 
distinct  firms  respectively,  in  such  case,  the  holder,  whether  ignorant 
or  not  of  the  aggregate  connexion  of  the  parties,  is  entitled  to  pursue 
the  contract  appearing  on  the  face  of  the  bill,  and  to  prove  against  both 
the  estate  of  the  drawer,  and  that  of  the  acceptors."  See  Watson  on 
Partn.  ch.  5,  p.  274, 275, 276, 2d  edit 
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insufficient  to  pay  the  whole  debt,  he  maj  prove  against 
the  estate  for  the  deficiency.^  But,  as  the  established 
rule  in  bankruptcy  is,  that  the  deduction  of  a  [dedge  or 
mortgage  or  other  security  is  never  made,  except  when 
it  is  the  property  of  the  bankrupt,  it  has  been  held,  as 
a  consequence  of  that  rule,  that  in  the  case  of  a 
separate  pledge  or  mortgage  or  security  of  property 
made  for  a  joint,  debt,  either  by  a  partner  <Nr  by  a  third 
person,  the  security  may  be  retained,  although  the 
whole  joint  debt  be  proved  under  the  commission.^ 

§  390.  It  was  also  for  a  long  time  a  matter  of 
doubt,  whether,  if  a  firm  be  indebted  to  one  of 
the  partners,  the  creditors  on  the  separate  estate 
of  that  partner  should  be  admitted  as  creditors  on  the 
partnership  estate,  in  competition  with  the  joint  cred- 
itors; Lord  Hardwicke  conceived  and  held,'  that, 
where  money  had  been  lent  to  the  partnership  by  a 
partner,  who  afterwards  became  bankrupt,  the  separ- 
ate creditors  of  the  latter  might  prove  the  amount  of 
the  loan,  as  a  debt  against  the  joint  estate.  Lord 
Thurlow,  however,  thought  differently ;  and,  in  a  sub- 
sequent case,^  he  decided,  that  proof  could  not,  under 
such  circumstances,  be  made.  He  proceeded  upon 
the  principle,  that  the  equities  of  the  creditors,  whether 
joint  or  separate,  must  be  worked  out  through  the  me- 
dium of  the  partners ;  and  that  it  was  a  clear  and  well- 
established  rule,  that  the  individual  partner  could  not 

1  CoUyer  on  Partn.  B.  4,  ch.2,  §  4,  p.  633, 3d  edit. ;  Id.  cL  2,  f  7,  p. 
645,  646;  Ex  parte  Cellar,  2  Vadd.  R.  362;  Ex  parte  Bennett,  2  Atk. 
527 ;  Ex  parte  Parr,  1  Rose,  R.  76 ;  Ex  parte  Goodman,  3  Madd.  R.  373; 
In  Re  Plummer,  1  Phillips,  Ch.  R.  57,  59 ;  ante,  §  389. 

>  CoUyer  on  Partn.  B.  4,  ch.  2,  §  7,  p.  645,646, 647, 2d  edit;  Ex  parte 
Parr,  1  Rose,  R.  76 ;  Ex  parte  Peacock,  2  Gly  n  &  Jam.  27 ;  In  Re  Plummer, 
1  Phillips,  Ch.  R.  57,  59 ;  Ex  parte  Bowden,  1  Deacon  &  Chitty,  R.  125w 

s  Ex  parte  Hunter,  1  Atk.  223. 

♦  Ex  parte  Lodge,  Cooke,  Bank.  Law,  p.  505;  S.  C.  1  Ves.  jr.  16a 
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himself  prove  against  the  joint  estate  in  competition 
with  the  creditors  of  the  firm,  who  were  in  fact  his  own 
creditors,  and  thereby  take  part  of  the  fund  to  the 
prejudice  of  those,  who  were  not  only  creditors  of  the 
partnership,  but  of  himself.  Therefore,  where  there 
was  a  joint  commission  against  two  partners,  and  a 
separate  commission  against  one  of  them,  and  the 
assignees  under  the  separate  commission  petiticmed 
to  be  admitted  creditors  under  the  joint  commission 
for  a  sum  of  money  brought  by  the  bankrupt,  whom 
they  "represented,  into  the  partnership  beyond  his 
share,  and  as  being,  therefore,  a  creditor  upon  the 
partnership,  for  that  sum;  Lord  Thurlow  refused  it, 
upon  the  ground,  that  proof  of  a  debt  due  to  an 
individual  partner  could  not  be  allowed  to  come 
in  conflict  with  the  proofs  of  the  joint  creditors.' 
The  rule  introduced  by  Lord  Thurlow  has  since  his 
time  been  in  many  cases  acted  upon,  and  confirm- 
ed.» 

§  391.  The  like  question  may  arise  in  the  omi verse 
case,  where  the  joint  creditors  seek  to  prove  a  debt, 
due  from  a  single  partner  to  the  partnership,  against 
the  separate  estate  of  that  partner.  And  here,  also, 
it  is  now  the  settled  rule,  that,  where  one  partner  has 
become  indebted  to  the  firm,  or  has  taken  more  than 
his  share  out  of  the  joint  funds,  the  joint  creditors 
are  not  to  be  admitted  to  prove  against  the  separate 
estate  of  that  partner,  until  his  separate  creditors  are 

1  Ex  parte  Barrell,  Cooke,  Bank.  Law,  p.  503;  Ex  parte  Parker,  and 
Ex  parte  Pine,  ibid. ;  Gow  on  Partn.  ch.  5,  $  3,  p.  290, 291, 3d  edit 

3  Ex  parte  Reeve,  9  Ves.  589 ;  Ex  parte  Adams,  1  Roae,  305 ;  Ex  parte 
Harris,  ibid.  438 ;  Ex  parte  Sillitoe,  1  Glyn  &  Jam.  382 ;  Gow  on  Part 
cL  5,  §  3,  p^  290, 291,  3d  edit ;  Watson  on  Partn.  cb.  5,  p.  278, 279, 280, 
3d  edit — In  this  and  the  three  succeeding  sections,  I  have  followed  ibr 
the  most  part  literally  the  language  of  Mr.  Gow,  as  at  once  full  and 
accurate  upon  the  points. 
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satisfied)  unless  it  can  be  shown,  that  in  drawing  out 
the  money,  the  partner  has  acted  fraudulently^  with  a 
view  to  benefit  his  separate  creditors,  at  the  expense 
of  the  joint  creditors*^ 

^  392,    But    although    in    cases   of  contract,    in 

1  Gow  on  Parln.  ch.  5,  §  3,  p.  316,  317,  318 ;  Watson  on  Partn.  ch.  5, 
p.  280  to  p.  285, 2d  edit  Mr.  Gow  on  thiB  point  says ;  *«  The  law  sanc- 
tiooad  by  the  authorities  of  Lord  Talbot^  and  Loid  Hardwicke,  fivmeriy 
WAS,  that  if  the  .debt,  raised  by  the  partners  against  an  individual  paitner, 
arose  out  of  contract,  as  upon  a  loan  by  the  partnership  to  him,  the  joint 
creditors  might  be  admitted  to  prove  against  the  separate  estate  in  com- 
petition  with  the  sepuite'  creditors.  But  the  opimone.  entertained  bj 
those  learned  judges  have  been  receded  from  in  more  modem  times; 
and  the  settled  doctrine  now  is,  that  if  the  claim  arise  out  of  contract, 
the  estates  are  to  be  administered  jointly  and  separately,  as  they  are 
aeteally  constituted  at  the  time  of  the  bankniptcy;  the  joint  creditus 
not  being  permitted  to  recall  into  the  joint  fund,  what  one  partner  has  by 
contract,  express  or  implied,  subtracted  from  the  joint,  and  applied  in 
augmentation  of  his  separate  estate.  This  rule  was  introduced  by  Lord 
TbuilQw,  who,  having  much  considered  the  qeestion,  finally  deteimined, 
that  the  assignees  on  behalf  of  the  joint,  could  not  prove  against  the 
separate  estate,  unless  the  partner  had  taken  the  joint  property,  with  a 
fraudulent  intent,  to  augment  his  separate  estate.  Thus,  where  Fendall 
was  a  dormant  partner  with  Lodge,  and  Lodge  took  money  fitmi  the 
partneiehip,  to  a  considerable  amount,  without  the  knowledge  of  Fendall, 
who  did  not  intermeddle  in  the  partnership  business.  Lord  Thurlow,  after 
taking  time  to  consider,  thought  he  could  not  permit  the  assignees,  under 
a  joint  commissiony  to  prove  against  the  separate  estate  of  Lodge,  with* 
out  deciding  upon  a  principle,  that  must  apply  to  all  cases,  and  constant- 
ly occasion  the  taking  an  account  between  the  partners  and  the  partner- 
ship in  eveiy  joint  bankruptcy.  .  He  said,  that  if  the  affidavits  had  gone 
the  length  of  connecting  the  bankruptcy  with  the  institution  of  the  part* 
nership  trade,  and  that  Lodge,  with  a  view  of  swindling  Fendall  out  of 
his  property,  had  got  him  into  the  trade,  and  then  taken  the  effiscts  of  the 
partnership  into  his  own  hands,  with  a  view  to  his  separtte  creditois,  it 
might  have  been  different;  and  the  petition,  on  the  part  of  the  joint 
creditors,  to  prove  against  the  separate*  estate,  was  dismissed.  The 
principle  established  by  Lord  Thurlow's  decision  luui  been  acknow- 
ledged, and  folk) wed  by  Lord  Eldon  ;*and  it  is  now  an  indisputable  rule 
in.  bankruptcy,  that,  where  the  debt  from  one  partner  to  the. partnership 
was  incurred  with  the  privity  of  his  copartners,  proof  by  the  joint  against 
the  separate  estate  will  not  be  admitted."  See  also  ante,  §  384  385,  note 
(1),  §  390 ;  Lord  Eldon's  opinion  in  Ex  parte  Harris,  2  Ves.  d&  Beam.  212, 
213,  cited. 
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which  the  joint  estate  is  increased  at  the  expense 
of  the  separate  estate,  the  funds  are  administered  as 
they  are  constituted  at  the  time  of  the  bankruptcy ; 
yet  there  are  circumstances,  under  which  the  separ- 
ate creditors  will  be  permitted  to  prove,  against  the 
joint  estate,  a  debt  due  from  the  partnership  to  the 
individual  partner.^  To  induce  a  relaxation  of  the 
rule,  however,  it  must  be  made  out,  that  the  separate 
effects,  creating  the  debt,  were  obtained  from  the 
separate  to  augment  the  joint  estate,  either  by  actual 
fraud,  or  under  circumstances,  from  which  the  law 
will  imply  fraud ;  and,  in  a  legal  sense,  every  appro- 
priation by  the  jfirm,  as  contradistinguished  from  a 
taking  either  by  contract,  or  by  loan,  is  considered 
fraudulent,  if  it  be  made  without  the  express  or  im- 
plied authority  of  the  individual  partner.' 


1  Ex  parte  Harris,  1  Roee,  438 ;  a  C.  2  Ves.  &  Beam.  210 ;  Ez  parte 
Younge,  3  Ves.  &  Beam.  31 ;  S.  C.  2  Rose,  40 ;  Ex  parte  Cust,  Cooke, 
Bank.  Law,  p.  506. 

s  Ex  parte  Reid,  2  Rose,  84;  Gow  on  Parto.  ch.  5,  §  3,  p.  292, 3d 
edit ;  Watson  on  Partn.  ch.  5,  p.  280  to  p.  282,  2d  edit ;  Collyer  on 
Partn.  B.  4,  cL  2,  §  10,  p.  666  to  p.  672,  2d  edit ;  Ex  parte  Harris, 
2  Ves.  &  Beam.  R.  213. —  In  Ex  parte  Harris,  2  Ves.  Sl  Beam.  R. 
210, 212,  Lord  Eldon  said;  ''There  has  long  been  an  end  of  the  law, 
which  prevailed  in  the  time  of  Lord  Hardwicke ;  whose  opinion  appears 
to  have  been,  that,  if  the  joint  estate  lent  money  to  the  separate  estate  of 
one  partner,  or  if  one  partner  lent  to  the  joint  estate,  proof  might  be 
niade  by  the  one,  or  the  other  in  each  case.  That  has  been  put  an  end 
to,  among  other  principles,  upon  this  certainly;  that  a  partner  cannot 
come  in  competition  with  separate  creditors  of  his  own ;  nor  as  to  the 
joint  estate  with  the  joint  creditors.  The  consequence  is  that  if  one 
partner  lends  £1000  to  the  partnership,  and  they  become  insolvent  in  a 
week,  he  cannot  be  a  creditor  of  the  partnership ;  though  the  money  was 
supplied  to  the  joint  estate ;  so  if  the  partnership  lends  to  an  individual 
partner,  there  can  be  no  proof  for  the  joint  sgainst  the  separate  estate ; 
that  Ui,  in  each  case  no  proof  to  affect  the  creditors ;  though  the  indi- 
vidual partners  may  certainly  have  the  right  against  each  other.  The 
opinion  of  Lord  Talbot  seems  also  to  have  been  in  favor  of  this  proof. 
But  in  and  previously  to  the  year  1790  great  discussion  took  place  at  this 
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§  393.  Cases  also  maj  ai ise,  independentlj  of  any 
firaud,  in  which  the  separate  creditors  will  be  entitled 
to  relief,  and  to  make  proc^  of  thdr  debts  against 
the  joint  estate*  In  cases  of  dormant  partner^ips^ 
it  is  a  general  rule,  that  the  creditors,  who  have  dealt 
with  the  ostensible  partner,  not  knowing,  that  then 
is  any  dormant  partner,  have  a  right  to  treat  thdf 
debts  as  joint  debts,  or  as  separate  debts,  and  hare  an 
election  to  prove  the  same  against  the  joint  estate,  or 
against  the.  separate  estate  of  the  ostensible  partner .^ 
Under  such  circumstances,  if  such  creditors  should 


bar;  the  result  of  wliich,  accordiog  to  Loid  Tlmdow'a  opioioii,  wu  ex* 
pressed  particularly  in  the  case  of  Dr.  Feudal  and  Lodge.  The  former, 
a  physician,  embarked  a  very  large  property,  his  whole  fortune,  in  a 
partnership  with  Lodge,  whom  he  permitted  to  have  the  whole  manageo 
ment ;  and,  a  bankruptcy  ensuing,  Lord  Thurlow  held,  that,  as  it  was 
with  the  knowledge  and  permission  of  Feudal,  that  the  whole  manage- 
ment of  the  property  was  with  Lodge,  he  was  authorized  to  do,  as  he 
thought  fit,  with  the  partnership  property ;  and  Feudal,  therefore,  must 
abide  the  consequences  of  what  had  been  done  most  improperly,  but  un- 
der his  owo  authority,  most  imprudently  given ;  and  there  could,  there- 
fore, be  no  proo£  The  law  has  been  clear  from  that  time,  that,  to  make 
out  the  right  to  prove  by  the  one  estate,  or  the  other,  it  must  be  estab- 
lished, that  the  effects,  joint  or  separate,  have  been  acquired  by  the  one, 
or  the  other,  improperly  and  fraudulently  in  this  sense,  that  they  have 
been  acquired  under  circumstances,  from  which  the  law  implies  fraud; 
or  in  this  sense,  to  increase  the  separate  estate  of  one  partner,  that  be 
meant  fraudulently  to  increase  his  own  means  out  of  the  partnership  es- 
tate. Lord  Thurlow  by  '  Fraud '  intended  to  express  what  he  thought 
necessary  to  distinguish,  that  from  taking  by  contract,  or  loan,  or  with- 
out the  express  or  implied  authority  of  the  other  partner;  and,  that  such 
act  would  amount  to  fraud.  Upon  this  case,  I  formerly  expressed  my 
opinion ;  and  I  now  lay  down,  that,  if  in  either  the  expressed  or  implied 
terms  of  an  agreement  for  a  partnership  there  is  a  prohibition  of  the  act, 
and  it  is  done  without  the  knowledge,  consent,  privity,  or  subsequent  ap- 
probation, of  the  other  partner,  before  the  bankruptcy,  and  to  the  intent 
to  apply  partnership  funds  to  private  purposes,  that  is  primi  facie  a  fraud 
upon  the  partnership." 

1  Collyer  on  Partn.  B.  4,  ch.  2,  §  5,  p.  639,  2d  edit;  Ex  parte  Reid, 
2  Rose,  R.  84;  Ex  parte  Norfolk,  19  Ves.  458;  Ex  parte  Watson,  19  Ves 
459;  Gow  on  Partn.  ch.  4,  §  1,  p.  178, 179, 3d  edit ;  Id.  ch.  5,  $  3,  p.  961 
269L 
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elect  to  prove  them  against  the  separate  estate  of  th^ 
o&tensiUe  partner,  the  separate  creditors  of  the  latter 
will  be  entitled  tp  prove  their  debts  against  the  joint 
estate,  and  to  receive  an  equivalent  out  of  any  surplus 
of  the  joint  estate,  which  may  remain  after  satisfying 
the  joint  debts;  for  the  same  rule  prevails  in  bank* 
ruptcy,  as  is  adopted  by  Courts  of  Equity  generally, 
tbat  the  mere  election  of  a  creditor,  who  has  a  right 
to  resort  to  two  funds,  shall  not  deprive  other  credir 
tc»s^  who  can  resort  but  to  one  of  those  funds,  of 
theur  just  rights ;  but  the  latter  shall  be  allowed,  by 
way  of  substitution,  to  obtain  the  like  benefit  against 
the  other  fund,  as  the  original  creditor  would  have, 
i{  he  had  not  made  such  an  iiyurious  election.^ 
Therefore,  where  a  joint  commission  issued  against  A. 
and  B.,  A.  being  a  dormant  partner.,  and  the  joint 
creditors  resorted  to  the  separate  estate  of  B,  thereby, 
diminishing  that  separate  estate,  and  exonerating  the 
joint  estate  of  A.  and  B.,  so  as  to  produce  a  surplus  of 
it,  it  was  held,  that  the  separate  creditors  of  B.  had  a 
lien  upon  that  surplus,  to  the  extent,  to  which  their 
funds  had  been  diminished  by  this  election  and  resort 
(^  the  joint  creditors.^ 

^  394.  Another  relaxation  of  the  rule,  that  a  part- 
ner cannot  prove  against  a  firm,  is  admitted,  where 
there  is  a  minor  partnership,  or  house  of  trade,  con- 
stituted of  persons,  who  are  members  of  a  larger  firm, 
and  there  are  distinct  dealings  between  the  distinct 
houses  of  trade,  and  both  firms  become  bankrupt,  the 
one  being  indebted  to  the  other  in  respect  of  such 


1  Ex  parte  Reid,  3  Rose,  R.  84 ;  1  Story  on  £q.  Jurisp.  §  558  to  561 ; 
Id.  §  6()3  to  638 ;  Gow  on  Partn.  ch.  5,  §  3,  p.  2d2,  3d  edit;  Collyer  on 
Partn.  B.  4,  ch.  2,  §  5,  p.  639,  2d  edit 

<  Ex  parte  Reid,  2  Roee^  R.  84. 
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dealings ;  in  such  a  case  proof  may  be  made  of  tfie 
debt,  in  the  same  manner  as  if  the  dealings  had  been 
among  strangers.^  But  the  question,  what  is  a  deal- 
ing in  a  distinct  trade,  is  always  to  be  looked  at  with 
great  care,  for  the  proof  is  admissible  on  behalf  of 
the  separate  trade  against  the  aggregate  firm,  only  in 
respect  of  dealings  between  trade  and  trade.  If  an 
individual  partner,  who  is  a  separate  trader,  should  lend 
money  to  his  partnership,  the  strict  rule  would  imme- 
diately apply  to  hpn,  and  shut  him  out  from  the  benefit 
of  proof ;  for  if  it  were  sufficient  to  state,  in  order  to 
bring  (he  case  within  the  exception,  that  the  partner 
would  not  have  lent  the  money,  but  as  a  separate 
trader,  the  general  rule  would  be  at  an  end.  It  is 
obvious,  therefore,  that  the  right  of  proof  must  be 
confined  to  distinct  dealings  in  the  articles  of  distinct 
trades :'  since  a  more  extended  relaxation  of  the  rule 
would,  in  its  consequences^  lead  to  the  destruction  of 
the  rule  itself.  Therefore,  where  two  partners  of  a 
large  banking  firm  carried  on  a  separate  trade  as 
ironmongers,  and  a  debt  arose  firom  the  aggregate 
firm  to  the  separate  trade,  in  respect  of  moneys  pro- 
cured for  the  benefit  of  the  aggregate  firm,  on  the 
credit  of  the  indorsement  of  the  separate  firm,  it  v^as 
held,  that  no  proof  could  be  made  on  behalf  of 
the  firm  of  the  two  against  the  aggregate  firm  in 
respect  of  that  debt."  If  the.  firm  consists  of  two 
persons  only,  and  one  carry  on  a  separate  trade;  as 
they  are  both  liable  for  the  same  joint  debts,  the  sol- 


1  Ex  parte  Hargroaves,  1  Coz,  440;  S.  C.  cited  6  Yea.  193,  747,  aad 
11  Yes.  414 ;  Ex  parte  Ring,  Ex  parte  Freeman,  Ex  parte  Johns,  Cooke, 
Bankrupt  Law,  509 ;  Ex  parte  St  Barbe,  11  Yes.  413 ;  Ex  parte  Heeham, 
1  Roee,  146 ;  Ex  parte  Catesby,  2  Christ  Bank.  Law.  386. 

9  Ex  parte  SilUtoe,  1  Glyn  &  Jam.  374. 
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vent  partner  is  not  entitled  to  prove,  upder  the  com- 
mission against  his  copartner,  a  debt  for  goods  sold 
by  his  distinct  house  to  the  firm,  until,  the  joint  cred- 
itprs  have  been  satisfied.  It  would  be  otherwise  in. 
the  case  of  a  firm  of  A.,  B.,  C,  and  D.,  proving 
against  a  firm  of  A.,  B.,  C,  and  E. ;  for.  the  former 
would  not  be  liable  for  the  joint  debts  of  the  latter 

firip.^ 

^  395.  Th^  sulgect  of  set-off  in  bankruptcy,  as  ap- 
plicable both  to  separate  debts  and  to  joint  debts,  might 
be  here  introduced  and  expounded.  But  as  it  turns 
mainly  on  the  positive  provisions  of  the  Statutes  of 
Bankruptcy,  as  to  mutual  debts  and  credits;  or  on  the 
doctrines,  adoptied  by  Courts  of  Equity,  and  founded 
upon  the  equities  arising  in  particular  cases,  it  seems 
more  appropriate  for  Commentaries  of  a  more  ex- 
tended character.  It  may,  however,  be  stated,  that 
at  law,  and  in  bankruptcy,  and  indeed  in  Equity  gen- 
erally, there  can  be  no  set-off  of  joint  debts  against 
separate  debts,  unless  there  be  scmie  special  agree- 
ment between  the  parties  to  that  effect,  or  some 
equitable  circumstances,  creating  it  in  the  particular 
case.' 

^  396.  We  have  already  seen,  that  in  common 
cases  of  a  dissolution,  it  is  competent  for  the  partners 
to  agree  between  themselves,  either  originally  by  their 


1  Ex  parte  Adams,  1  Rose,  305;  Gow  on  Partn.  ch.  5,  §  3,  p.  299, 293, 
3d  edit ;  Watson  on  Partn.  ch.  5,  p.  286  to  p.  288,  2d  edit ;  Collyer  on 
Partn.  B.  4,  ch.  2,  §  9,  p.  664,  665, 2d  edit;  Id.  B.  4,  ch.  2,  §  10,  p.6G6to 
p.  672;  Id.  p.  673  to  p.  678. 

2  Collyer  on  Partn.  B.  4,  ch.  2,  §  11,  p.  678  to  p.  685,  2d  edit ;  2  Story* 
£q.  Jurisp.  §  1430  to  1444 ;  Watson  on  Partn.  ch.  5,  p.  339  to  p.  350 
2d  edit ;  Gow  on  Partn.  ch.  3,  §  1,  p.  137, 138,  139,  3d  edit ;  Id.  ch.  5^ 
§  3,  p.  331  to  p.  340. 
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articles  of  partnership,  or  by  their  arrangements  at 
its  dissolution,   that  one  partner  may  or  shall   take 
the  whole   partnership  property  at  a  valuation ;  and 
the  assignment  thereof,    when    made    band  fide    in 
either    way,   will   be  valid  and  obligatory  upon    the 
creditors.^    But  in  cases  of  bankruptcy,   the  rule  is 
otherwise ;  for  the    policy  of  the   bankrupt  laws  in- 
tervenes, and  prevents  any  effect  being  given  to  any 
such  stipulations    or    arrangements.    The    assignees 
are  entitled   to  the  interest  of  the    bankrupt  in  his 
property,  whatever  it  may  specifically  be,  at  the  mo- 
ment of  the  act  of  bankruptcy.     And  no  agreement 
made  between  him  and  his  partners,  in  contemjJation 
of  bankruptcy,   is    permitted   to  interfere  with  their 
rights.     For,    although    the  owner  of  property  may 
generally,  upon  his  own  voluntary  alienation  of  that 
property,  qualify  the  interest  of  his  alienee,  by  a  con- 
dition to  take  effect  upon  the  bankniptcy  of  the  latter ; 
yet  it  would  defeat  the  very  olgects  of  the  bankrupt 
laws,  to  allow  a  party  to  qualify  his  own  interest  there- 
in, while  it  remains  his  absolute  property,  by  a  like 
condition,  determining  or  contrdling  it  in  the  event  of 
his  own  bankruptcy,  to  the  disappointment,  delay,  or 
injury  of  his  creditors ;  for  such  an  event,  by  mere 
operation  of  law,  takes  away  from  him  entirely  the  jus 
disponendi^  and  transfers  it  to  the  assignees  for  the 
equal  benefit  of  all  his  creditors.^ 


1  Ante,  §  208,  358, 359, 373, 373. 

s  Gow  OD  Partn.  ch.  5,  §  3,  p.  300,  301,  3d  edit ;  CoUyer  on  Partn.  B 
2,  ch.  2,  §  2,  p.  146, 2d  edit ;  Wilson  v.  Greenwood,  1  Swanat  R.  481.— 
I  have  stated  the  doctrine  positively  in  the  text,  deeming  it  the  joat  re- 
sult of  the  reasoning  in  the  authorities,  whether  the  stipulation  be  in  the 
original  articles  of  partnership,  or  be  made  afterwards.  Mr.  Gow  and 
Mr.  CoUyer  speak  of  it  as  a  matter  open  to  doubt,  where  the  stipulalioii 
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^  397.  Passing  from  this  subject,  let  us,  in  the  next 
place,  proceed  to  the  consideration  of  another  subject 


is  in  the  original  articles.  In  the  case  of  Wilson  v.  Greenwood,  1  Swanst 
R.  474, 481, 4dSi,  Lord  Eldon  said ;  «« In  this  case,  the  first  question  Is, 
whether,  supposing  the  original  deed  had  provided  for  the  dissolution  of 
the  partnership  hy  bankruptcy,  as  it  has  provided  for  the  dissolution  by 
other  means,  that  provision  would  be  good.  I  will  not  say,  that  it  would 
not ;  but  I  have  beard  nothing  to  convince  me,  that  it  would.  From  the 
original  deed,  it  is  clear,  that  the  intention  of  the  parties  was  not,  as  the 
defendants  insist,  to  apply  the  special  provision  to  the  event  of  dissolu- 
tion by  bankruptcy.  After  providing  for  other  cases,  it  expressly  de- 
clares, that  in  case  of  bankruptcy,  the  concerns  are  to  be  wound  ap  in 
the  same  way,  as  if  no  special  provision  was  made.  On  this  agreement, 
the  parties  proceed,  till  the  execution  of  another  deed,  which,  in  one 
sense,  may  be  justly  said  to  be  made  in  contemplation  of  bankruptcy, 
because  it  is  applicable  to  the  event  of  bankruptcy  alone.  But  I  have  no 
doubt,  from  the  face  of  it,  that  it  was,  in  a  strict  sense,  in  contemplation 
of  bankruptcy ;  for  it  contains  a  recital,  which  cannot  be  believed  by  any 
one,  who  looks  at  the  original  deed,  that  the  parties  to  that  deed  intended 
the  same  provision  in  cases  of  bankruptcy  and  insolvency,  as  in  the 
case  of  dissolution  from  other  causes.  I  go  farther ;  the  inefficacy  of 
the  terms  of  the  agreement,  as  applied  to  bankruptcy,  affords  another 
proof,  that  the  application  was  not  designed.  In  the  event  of  dissolution 
by  misconduct,  the  parties  were  to  name  a  valuer,  and  the  property  was 
to  be  divided.  If  the  partnership  was  dissolved  by  the  death  of  a  partner, 
what  was  to  be  done  ?  His  executors  or  administrators  were  to  name  a 
valuer.  The  deed,  then,  contemplating  bankruptcy  and  insolvency,  the 
provision  for  insolvency  is  sufficient,  because,  while  not  yet  become  a 
bankrupt,  the  insolvent  retains  all  capacities  of  acting.  But  if  he  be- 
comes bankrupt,  it  is  impossible  to  contend,  that,  under  this  clause,  he  is 
to  name  the  persons,  who  are  to  value  the  interests  of  his  assignees ; 
and  no  such  authority  is  given  to  his  assignees,  for  the  word  '  assigns '  is 
not  to  be  found  in  the  deed.  I  have  no  doubt,  therefore,  whether,  on 
general  principle,  or  on  the  construction  of  the  deeds,  that  the  law  of 
this  case  is,  that  the  partnership  was  dissolved  by  bankruptcy ;  and  the 
property  must  be  divided,  as  in  the  ordinary  event  of  dissolution  without 
special  provision.  The  consequence  is,  that  the  assignees  of  the  bank- 
rupt partner  are  become,  quoad  his  interest,  tenants  in  common  with  the 
solvent  partner ;  and  the  Court  must  then  apply  the  principle,  on  wbichit 
proceeds  in  all  cases,  where  some  members  of  a  partnership  seek  to  ex- 
clude others  from  that  share,  to  which  they  are  entitled,  either  in  carrying 
on  the  concern,  or  in  winding  it  up^  when  it  becomes  necessary  to  sell 
the  property,  with  all  the  advantages  relative  to  good-will.'*  See  also 
the  Reporter's  note,  481,  note  (a) ;  ante,  $  207, 308. 
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of  inquiry,  which  constantly  arises  in  bankruptcy ;  and 
that  is,  what  property,  not  strictly  belonging  to  the  bank- 
rupt, but  yet  in  his  possession  and  reputed  ownership  at 
the  time  of  his  bankruptcy,  will  pass  to  his  assignees, 
in  opposition  to  the  claims  of  the  real  owner.     This 
inquiry  is  equally  as  applicaUe  to  cases  of  property 
owned  by  partners,  as  it  is  to  property  belonging  to 
particular    individuals.     We  have  already    seen,^  in 
what  cases  partnership  property,  upon  a  dissolution 
of  the  partnership,  may  pass  by  transmutation  or  con- 
version thereof  to  one  or  more  of  the  partners,  or  to 
the   survivors   or    remaining    members    of  the    firm. 
But  the  point  here  proposed  for  consideration  turns 
altogether  upon  the  construction  of  a  clause,  which 
was  early  introduced  into  the  English  Statutes  of  Bank- 
ruptcy, and  has  ccMitinued  substantially  in  force  down 
to  the  present  day,  throughout  all  the  modifications, 
which  the  system  has  successively  undergone.     It  was 
provided  by  the  statute  of  21  James  1,  (ch.  19,  §  II,) 
that,  if  any  bankrupt,  at  the  time  of  his  bankruptcy, 
shall,  by  the  consent  and  permission  of  the  true  own- 
er or   proprietary,  have  in  his  possession,  order,  or 
disposition  any  goods   or  chattels,  of  which  he  shall 
be  the  reputed  owner,  and  take  upon  him  the  sale, 
alteration,  or  disposition  thereof,  as  owner,  the  com- 
missioners shall  have  power  to  sell  and  dispose  of  the 
same,  to  and  for  the  benefit  of  the  creditors,  as  fully 
as  any  other  part  of  the  estate  of  the  bankrupt.* 

^  398.  The  provision  thus  made  was  doubtless  de- 
signed more  fully  to  enforce   the   doctrines  of  the 


1  Ante,  §  358, 350, 972,  373, 99a 

9  1  Cooke,  Bank.  Law,  [00],  4th  edit ;  Watson  on  Partn.  ch.  5,  p.  373, 
273, 374,  2d  edit  ^  The  Statute  of  6  Oea  4,  ch.  19,  §  72,  rabetuitial- 

\y  re-enacts  the  same  provision. 


CH.  XV.]   DISSOLUTION RIGHTS    OF   CREDITORS.      689 

common  law,  and  to  aid  in  the  suppression  of  frauds 
by  preventing  persons  from  giving  an  ostensible  own- 
ership of  property  to  third  persons,  who  might  thereby 
acquire  a  false  and  collusive  credit,  to  the  gross  injury 
of  their  creditors.  To  a  limited  extent,  this  remedial 
justice  might  have  been  ordinarily  obtained,  either  at 
the  common  law,  or  through  the  interposition  of  equi- 
ty.^ But  the  statute  has  erected  it  into  a  positive  rule, 
in  order  to  prevent  cavil,  and  to  operate  by  way  of 
preventive  and  admonitory  justice. 

^  399.  The  general  question,  then,  arises,  when 
and  under  what  circumstances  the  bankrupt  can  be 
properly  said  to  have  the  possession,  order,  or  dispo- 
sition of  any  goods  or  chattels,  or  the  reputed  owner- 
ship thereof,  with  the  consent  of  the  true  owner.  It 
has  been  well  observed,^  that  it  is  the  principle  of 
discountenancing  fictitious  credit,  and  its  concomi- 
tant frauds,  which  the  statute  enforces.  Indeed, 
there  can  be  no  other  just  ground,  upon  which  one 
man's  debts  are  to  be  paid  out  of  the  property  of  an- 
other. In  furtherance  of  this  principle,  it  has  uni- 
formly been  held,  that  such  a  possession,  as  is  calcu- 
lated to  give  a  delusive  credit,  is  a  reputed  possession 
within  the  meaning  of  the  statute.  When,  thererefore, 
the  fact  of  reputed  ownership  is  settled,  the  applica- 
tion of  the  statute  is  easy;  for,  from  the  reputed 
ownership,  false  credit  arisen ;  from  that  false  credit 
arises  the  mischief;  and  to  that  mischief  the  remedy 
of  the  statute  applies.  But  to  make  the  statute  avail- 
able to  the  creditors  of  the  party,  in  whose   visible 

1  See  1  Story  on  Eq.  Jurisp.  §  388  to  394 ;  1  F<»bL  Eq^  B.  1,  ch.  3,§4; 
Com.  Dig.  Chancery  J  4, 1.  3;  Id.  4,  W.  26;  Stem  o«  Barber,  6  John*  Ch. 
R.  166, 169, 172;  Pichard  v.  Sears,  6  Adolp.  d&  Ellis,  B.  474. 

s  Gow  on  Partn.  ch.  5,  §  3,  p.  272,  3d  edit 

Partn.  60 
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possession  the  property  has  been,  that  possessioii 
must  continue  up  to  the  dme  of  the  bankniptcy ;  for, 
if  withdrawn,  band  Jide^  bj  the  owner  at  any  time, 
however  short,  before  the  bankruptcy,  the  property 
cannot  be  reclaimed  by  the  assignees,^  But  a  re- 
moval made  in  contemplation  of  bankruptcy,  beiiig 
fraudulent,  will  not  alter  the  possession  in  the  con- 
sideration of.  law.^  And,  to  constitute  a  fraud  on 
the  part  of  the  true  owner,  it  is  necessary,  that  the 
property  should  be  left  in  the  order  and  dispositioa  of 
the  bankrupt  with  his  consent.  Where  this  is  not  the 
case,  it  would  rather  be  to  encourage,  than  to  check 
firaud,  if  what  had  been  surreptitiously  detained,  were 
to  be  divested  from  the  innocent  owner,  and  trans- 
ferred to  the  assignees  of  th^  bankrupt.' 

^  400.  In  general,  it  may  be  stated,  that  the  mere 
fact,  that  the  partnership  property,  after  the  dissolu- 
tion of  the  partnership,  remains  in  the  possession  of 
one  partner,  who  afterwards  becomes  bankrupt,  will 
not  be  sufficient  of  itself  to  make  him,  in  the  sense 
of  the  statute,  the  reputed  owner  thereof;  for  this  is 
certainly  in  consonance  with  the  rights  of  all  the 
partners,  as  all  and  each  of  them  are  equally  entitled 
to  the  possession  and  custody  thereof.  The  case 
must  go  ferther,  and  establish,  that  the  other  part- 
ners have  by  their  own  acts,  or  contracts,  or  conduct, 
conferred  upon  him  the  exclusive  right,  and  order, 
and  disposition  thereof,  beyond  the  purposes,  bdong- 
ing  to  the  partnership.     This  results  from  the  doctrine 


1  Jones  V.  Dwyer,  15  East,  21 }  Ez  parte  Smith,  3  Madd.  63;  &  C. 
Bock,  R.  149;  Storer  v.  Hunter,  3  B.  &C.  368. 

s  £z  parte  Smith,3  Madd.  R.  63. 

3  Ez  parte  Richardson,  Back,  R.  488;  Gowon  Partn.  ch.  5,  §  3,  p.  272, 
3d  edit 
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already  stated,  that  all  the  other  partners,  upon  the 
bankruptcy  of  any  one  of  them,  retain  all  their  origi- 
nal rights  and  interests  in  the  partnership  eflects.^ 

§  401  •  In  cases  of  partnership,  where  the  transfef 
of  the  joint  property  from  the  retiring  partners  to  the 
continuing  partners  is  not  made  a  matter  of  contract, 
it  may  be  difficult  to  establish  an  actual  consent 
to  any  change  in  the  right  to  the  property  as  taking 
place.  But,  although  no  actual  consent  can  be  proved ; 
yet  for  this  purpose  the  acts  and  conduct  of  the 
parties  will  warrant  the  presumption  of  an  assent; 
and  this  will  be  inferred,  if,  from  the  time  of  the  dis- 
solution down  to  the  time  of  the  bankruptcy,  the  re- 
tiring partners  renounce  their  equity  of  having  the 
partnership  credits  applied  in  discharge  of  the  part- 
nership debts,  and  allow  the  continuing  partners  to 
deal,  as  they  think  fit,  with  the  property,  and  to  act 
with  the  world  respecting  it,  so  as  thereby  to  gain  for 
themselves  a  false  and  delusive  credit.*  A  dissolution, 
on  the  eve  of  the  retirement  of  a  partner,  will  not,  of 
itself,  convert  into  separate  property  the  joint  estate 
left  in  the  possession  of  the  partners  continuing  the 
business ;  for  such  a  possession  is  qualified,  and  is 
clothed  with  a  trust  to  apply  the  property  in  dis- 
charge of  the  joint  debts,^  unless,  indeed,  the  laches 
of  the  retiring  partner  has  been  such,  as  to  sufier  the 
joint  property  to  remain  in  the  exclusive  possession 
of  the  continuing  partners  for  such  a  length  of  time, 
as  falsely  to  give  them  an  appearance  of  substance.'* 


I  Gow  on  Partn.  ch.  5,  §  3,  p.  367, 268,  269,  3d  edit ;  Id.  p.  271  to  p. 
278 ;  Id.  p.  299  to  p.  305 ;  Holderness  v.  Shackford,  8  Barn.  &  Cresw.  612. 
9  See  West  v.  Skip,  1  Yes.  sen.  242 ;  Ex  parte  Rnffin,  6  Yes.  129. 

3  Per  Lord  Eldon,  Ex  parte  Williams,  11  Yes.  6. 

4  Gow  on  Partn.  ch.  5,  §  3,  p.  272, 273, 3d  edit ;  West  v.  Skip,  1  Yes. 
sen.  242. 
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A  fortiori^  the  statute  will  not  apply  to  a  case, 
where  the  joint  property  is  wrongfully  withheld  by 
one  partner,  against  whom  a  bill  in  equity  is  filed  for 
an  account,  and  an  injunction  to  restrain  him  from 
disposing  of  it,  pending  which  he  becomes  a  bank- 
rupt.^ But  if  a  new  firm  be  constituted  of  some  of 
the  members  of  an  old  firm,  either  with,  or  without 
the  addition  of  others,  and  the  whole  of  the  stock  in 
trade  of  the  old  firm  be  delivered  over  to  the  new 
firm,  and  they  be  allowed  to  appear  to  the  world  as 
apparent  owners  of  it,  and  afterwards  become  bank- 
rupts ;  in  such  a  case  all  the  efiects  of  the  old  partner- 
ship, found  in  specie  amongst  the  property  seized 
under  the  commission,  will  vest  absolutely  in  the  as- 
signees; and  though  there  be  outstanding  debts  of 
the  former  firm  unsatisfied,  these  efiects,  so  found  in 
specie,  will  not  be  considered  as  the  joint  estate  of  the 
former  firm,  either  for  the  benefit  of  the  joint  credi- 
tors, or  of  the  partners,  who  have  withdrawn  from  the 
firm.^ 


1  Gow  on  Partn.  ch.  5,  §  3,  p.  273, 3d  edit ;  West  v.  Skip,  1  Yes.  sen. 
342. 

^  Ex  parte  Ruffin,  6  Ves.  129,  and  Ex  parte  Williama,  11  Yes.  3, 6; 
Ex  parte  Fell,  10  Yes.  347 ;  Gow  on  Partn.  ch.  5,  §  3,  p.  272, 273, 3d  edit. 
— I  have  in  this  and  the  two  following  sections,  generally  followed  the 
language  of  Mr.  Gow ;  and  he  has  illostrated  the  doctrine  here  stated,  by 
the  following  cases ;  "  Therefore,  where,  upon  the  dissolution  of  a  part- 
nership between  a  father  and  his  son,  it  was  agreed,  that  until  the  son 
was  provided  for,  the  father  should  allow  him  a  third  of  the  profits ;  and 
the  father  ajflerwards  formed  a  partnerships  with  a  third  person,  and  car- 
ried into  it  the  stock  belonging  to  the  former  partnership ;  on  a  commis- 
sion of  bankruptcy  being  awarded  against  the  father  and  son,  it  was 
held,  that  their  joint  property,  having  been  permitted  by  the  son  to  be- 
.come  the  visible  property  of  the  new  partnership,  it  must,  in  the  first  in- 
stance, be  applied  in  satisfying  the  creditors  of  that  partnership,  aod 
that,  if  afterwards  any  surplus  remained,  the  share  of  the  father  in  it 
would  be  his  own  separate  proper^,  and  therefore,  subject  to  the  claims 
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^  402.  In  cases  of  conditional  transfers  of  the  joint 
estate  by  some  to  the  other  partners,  if  the  condition 
is  not  performed  before  the  bankruptcy,  the  nature  of 
the  property  is  not  changed  by  the  simple  force  of  the 
contract.  But  in  such  cases,  and  in  cases,  in  which 
the  consideration  for  the  transfer  is  not  paid,  the 
property  will  still  pass,  as  separate  estate  under  the 
statute,  if  from  the  time  of  the  contract  down  to  the 
date  of  the  bankruptcy  the  partners,  to  whom  it  is 
assigned,  are  permitted  by  the  others  to  continue 
in  the  sole  possession,  and  to  carry  on  trade  and 
acquire  credit  as  sole  owners  thereof.  There  can, 
indeed,  under  such  circumstances,  be  no  solid  dis- 
tinction between  a  permitted  possession  under  a  con- 
tract, incomplete  as  regards  the  persons  contracting, 
and  one,  which  is  tolerated  by  the  parties  independ- 
ently of  contract.  The  one  must  be  as  productive  <rf 
the  mischief  contemplated  by  the  statute,  as  the  oth- 


of  his  separate  creditors.  And  again,  on  the^  dissolution  of  a  partnership 
between  A.,  B.,  and  C,  thrcd  persons,  as  distillers,  one  of  them  (to  whom 
the  property  in  fact  belonged)  leased  to  C.  and  to  one  J.,  the  distil-house 
and  premises,  and  the  several  stills,  vats,  and  utensils  of  trade,  specified 
in  a  schedule  as  used  by  the  former  partnership ;  and  C.  and  J.  were  to 
carry  on  the  business  on  the  premises,  which  they  accordingly  did  Ibr 
some  lime,  but  afterwards  became  bankrupts ;  whereupon  a  question  was 
raised,  whether  such  stills,  vats,  and  utensils  so  continuing  in  the  posses- 
sion of  C.  and  J.,  and  used  by  them  in  their  trade,  in  the  same  manner 
as  by  the  former  partners,  passed  under  the  statute  to  the  assignees,  as 
being  in  the  possession,  order,  and  disposition  of  the  bankrupts,  at  the 
time  of  their  bankruptcy,  as  reputed  owners;  and  it  was  held,  that  the 
stills,  which  were  fixed  to  the  freehold,  did  not  pass  to  the  assignees  un- 
der the  words  goods  and  chattels,  in  the  statute;  but,  that  Uie  vats, 
&c.,  which  were  not  so  fixed,  did  pass  to  the  assignees,  as  being  left  by 
the  true  owner  in  the  possession,  order  and  disposition  (as  it  appeared  to 
the  eye  of  the  World)  of  the  bankrupts,  as  reputed  owners.  So,  if  a 
country  partnership,  consisting  of  three  partners,  sell  their  goods  in  Lon- 
don in  the  names  of  two  of  the  firm,  the  property  in  London  will,  it 
seems,  be  in  the  order  and  disposition  of  the  two.*'    n^id. 

60* 
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er ;  and  both  ought,  therefore,  to  be  held  to  be  withbi 
its  provisHMis.  It  has  oMiseqoentlj  been  omad^^, 
that  an  exdo^ve  possession,  derived  under  a  contract, 
which,  as  between  the  parties  themselves,  has  not 
been  performed,  is  sufficient  to  operate  a  conversioD 
of  the  property,  if  the  meaning  of  the  transactioo 
was  to  transmute  it,  and  possession  fidlows  acooid- 
inglj.* 

^  403.  With  respect  to  the  description  of  prop^ty 
alBfected  by  the  statute,  it  is  settled  diat  no  distinction 
exbts  between  debts  due  to  the  partnership  and  other 
property ;  for,  notwithstanding  debts  are  not  assignable 
at  law,  yet  they  are  still  within  the  scope  of  the  statute.* 
And  where,  upon  the  dissolution  of  a  partnership,  debts 
have  been  assigned  by  some  <^  the  partners  to  the 
others,  although  by  the  assignment  the  latter  become 
the  true  owners  of  them ;  yet  they  will  remain  in  the 
order  and  disposition  of  the  partnership,  and  form 
part  of  the  joint  estate,  unless,  prior  to  the  bankruptcy, 
notice  of  the  assignment  has  been  given  to  the  debt- 


1  GowoD  Partn.  cb.  5,  $  3,  p.  274, 275,  3d  edit;  Ex  parte  Fell,  10  Vea. 
348;  £x  parte  WUlkma,  11  Yes.  3»  6.— In  £z  parte  RowlaiidsoD,  1  Roee, 
416, 419,  Lord  Eldon  said ;  "If  one  partner  puts  another  into  the  aole 
poaacMJon  of  the  partnerahip  estate  and  effecta,  and  leaves  them  in  his 
sole  order  and  disposition,  giving  him  title  under  an  instrament  upon  the 
face  of  it  giving  title,  it  would  be  difficult  to  insist,  that  he  would  have  a 
lien  upon  that  property  for  the  consideration  monej,  against  the  sepaiate 
creditors  of  the  other ;  considering,  that  he  had  by  title,  and  by  his  own 
aet,  left  this  property  in  the  sole  order  and  disposition  of  the  other.  Pre- 
vious to  the  dissolution,  the  joint  creditois  had  established  no  lien  on  this 
propsity.  Th^  could  only  sue  and  take  out  execution,  either  jointly  or 
separately,  against  the  joint  effects  or  separate  efSdctM  of  their  debton. 
Till  they  had  actually  matured  their  process  into  an  execution,  they  had 
no  means  of  specifically  attaching  the  partnership  effects,  and  could  only 
work  out  their  equity  through  the  partner  himself.* 

s  Ex  parte  Ruffin,  6  Ves.  128;  Ex  parte  Williams,  11  Ve8.6 ;  Hom- 
blower  v.  Proud,  2  Banu  &  A.  329 ;  Ex  parte  Enderby,2  BanLd^  Cresw. 
389. 
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ors.^  It  is  true,  that  a  partner  stands  in  a  different 
situation  from  a  stranger,  to  whom  the  debls  might 
have  been  assigned ;  because  in  his  character  of 
partner,  and  independently  of  any  assignment,  he  is 
personally  competent  to  receive  and  discharge  them. 
But  it  is  also  true,  that  until  notice  be  given  to  the 
debtors,  the  other  partners  are  equally  competent  to 
receive  and  give  acquittances  for  whatever  may  be 
due.^  Besides  ;  the  partners,  who  receive  the  assign- 
ment without  informing  the  debtors  of  the  transaction, 
would  thereby  enable  the  others,  if  they  were  so  dis- 
posed, fraudulently  to  obtain  a  fictitious  credit  with  the 
debtors ;  and,  therefore,  so  long  as  notice  is  withheld 
from  them,  the  order  and  disposition  of  these  debts* 
must  remain  in  the  partnership.  Upon  this  principle  it 
has  been  held,  that  debts  due  to  a  partnership,  which, 
upon  a  dissolution,  are  assigned  by  a  retiring  part- 
ner to  the  continuing  partners,^  or  debts,  which,  by 
agreement,  are,  on  a  dissolution,  to  belong  to  one  of 
the  partners,^  continue  in  the  order  and  disposition  of 
the  partnership,  and  consequently  form  part  of  the 
joint  estate,  unless,  previously  to  their  bankruptcy,  the 
debtors  are  apprized  of  the  assignment  or  agree- 
ment. And  it  is  insufficient  in  such  cases  to  notify 
the  dissolution  only ;  for,  unless  express  notice  of  the 
assignment  be  also  given,  the  order  and  disposition 
will  not  be  altered.'    But  the  operation  of  the  statute, 


1  Ryal  V.  Rowles,  1  Ves. sen. 349 ;  S.  C.l  Atk.  165 ;  Jones  v. Gibbons, 
9  Ves.  407 ;  Ex  parte  Monro,  Buck,  R.  900. 
9  Daff  V.  East  India  Company,  15  Yes.  2ia 

3  Ex  parte  Burton,  1  Glyn  &  Jam.  207. 

4  Ex  parte  Usbome,  1  Glyn  &  Jam.  358. 

^  Ex  parte  Harris,  1  Madd.  587.  —  In  Ex  parte  Usbome,  1  Glyn  Si  Jam. 
358,  a  notice,  stating  tiie  dissolution  of  the  partnership  by  mutual  agree- 
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and  any  question  respecting  the  transmutation  of  the 
property,  may,  in  all  cases,  be  avoided,  upon  the  re* 
tirement  of  a  partner,  by  his  assigning  to  the  remain- 
ing partners  all  the  effects  in  trust  to  pay  the  debts ; 
because,  then,  notwithstanding  there  may  not  be  a 
subsisting  joint  possession,  the  property  would  con- 
tinue subject  to  the  joint  demands,  and  would  not,  by 
the  simple  fact  of  possession,  be  converted  into  sep- 
arate estate.^ 


ment,  and  that  all  debts  due  to  or  from  the  concero  would  be  received 
and  paid  by  one  of  the  partners,  was  inserted  in  the  Gazette.  But  Sir 
John  Leach  held  such  a  notice  ineffectual,  and  that  the  order  and  dispo- 
sition of  the  debts  owing  by  those  debtors,  who  had  not  express  noCic« 
of  the  agreement,  remained  in  the  partnership. 

1  Ex  parte  Fell,  10  Ves.  347 ;  and  see  Ex  parte  Williams,  11  Yes.  6; 
Ex  parte  Martin,  19  Ves.  491 ;  S.  C.  2  Rose,  331 ;  6ow  on  Partn.  ch.  5, 
§  3,  p.  275, 276, 277,  3d  edit  —  The  Ship  Registry  Acts  have  not  affected 
this  question  of  reputed  ownership  at  all,  as  those  statutes  relate  to  trans- 
fers by  the  acts  of  the  parties,  and  not  to  transfers  by  operation  of  law. 
Mr.  Gow  on  this  subject  says ;  *'The  statute  of  James  is  not  repealed, 
and  of  course  those  sections  of  the  late  general  bankrupt  act,  in  which 
the  provisions  in  the  statute  of  James  have  been  embodied,  are  not  ren- 
dered inoperative,  as  to  shipping,  by  the  Ship  Register  Acts;  for  tbeae 
statutes  relate  to  transfers  made  by  the  act  of  the  party  only,  vis.  from  a 
former  owner  to  a  new  owner,  and  where  the  transfer  is  capable  of  being 
effectuated  in  the  ordinary  way,  by  the  mere  operation  of  an  instrument 
of  assignment  from  the  one  party  to  the  other,  and  do  not  relate  to  trans- 
fers deriving  their  effect  by  peculiar  provision  or  opera^on  of  law,  as 
assignments  by  commissioners  of  bankrupt  to  assignees  under  the  bank- 
rapt  laws  do,  or  titles  passing  to  executors  or  administrators  in  case  of 
death.  In  these  cases  a  title  may  be  transmitted  without  any  of  the 
forms  required  by  the  statutes ;  and  as  a  title  may  be  transmitted  without 
these  forms  in  the  case  of  bankruptcy  generally,  it  may  be  so  done  in  a 
case  falling  within  the  scope  and  object  of  the  statute  of  James.  There- 
fore, where  A.,  the  owner  of  a  ship,  duly  assigned  his  interest  in  it  to  R, 
and  B.  became  the  registered  owner;  but  by  his  permission,  A  continued 
to  have  the  same  in  his  possession,  order,  and  disposition,  until  he  be- 
came bankrupt,  it  was  holden,  that  A.'s  assignees  were  entitled  to  the 
ship.  And  under  a  commission  of  bankruptcy  against  two  partners,  ships 
registered  in  the  name  of  one  of  them,  but  in  the  ordering  and  disposi- 
tion of  both,  form  part  of  the  joint  estate.    On  the  same  principle,  a  ship 
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^  404,  Another  question,  however,  still  remains  to 
be  considered  under  this  head ;  and  that  is,  how  the 
statute,  as  to  reputed  ownership,  affects  dormant 
partners.  After  some  fluctuation  of  judicial  opinion, 
the  doctrine  is  now  finally  settled,  that  in  cases  of 
dormant  partners,  if  the  ostensible  partners  become 
bankrupt,  the  whole  partnership  property  is  to  be 
deemed  to  be  in  their  reputed  ownership,  and  the 
dormant  partner  is  excluded  from  any  right  or  title 
thereto,  as  against  the  assignees  in  bankruptcy.^ 

^  406.  Hitherto  we  have  been  principally  exam- 
ining questions  arising  upon  a  dissolution  by  bank- 
ruptcy, so  far  as  it  affects  the  rights  of  creditors, 
either  generally,  or  in  case  of  reputed  ownership 
of  property.  Let  us  now  look  to  some  of  the  rights 
of  the  partners  inter  sesCj  consequent  upon  such 
a  dissolution.  And,  here,  it  may  be  remarked,  that 
generally  the  partners  are  not  entitled,  in  any  case,  to 
come  in  competition  with  the  joint  creditors  upon 
the  partnership  funds,  whatever  may  be  the  rights  and 
equities,  which  would  otherwise  attach  between  them 
against  the  bankrupt  partner  or  partners.^    So,  where 


registered  in  the  Dame  of  two  partDere,  but  which  is  left  in  the  order  and 
disposition  of  one  of  them,  will  pass  to  the  assignees  of  the  latter  on  his 
bankruptcy."  See  also  Gow  on  Partn.  ch.  5,  §  3,  p.  279;  Kirklcy  v. 
Hodgson,  1  Bam.  &  Cresw.  558. 

1  Gow  on  Partn.  ch.  5,  §  3,  p.  278, 279, 280,  3d  edit;  Id.  p.  300, 301 ; 
Kirkley  v.  Hodgson,  1  Bam,  &  Cresw.  588 ;  Ex  parte  Enderby,  2  Bam 
Sl  Cresw.  389. 

9  Gow  on  Partn.  ch.  5,  §  3,  p.  293,  3d  edit ;  Id.  p.  321 ;  Collyer  on 
Partn.  B.  4,  ch.  2,  {  9,  p.  655  to  p.  658,  2d  edit ;  ante,  §  390  to  §  393 ;  Ex 
parte  Kendall,  17  Ves.  521 ;  Ex  parte  Adams,  1  Rose,  R.  305;  Ex  parte 
Reeve,  9  Ves.  588.  —In  Ex  parte  St  Barbe,  II  Yes.  413, 414,  Lord  Eldon 
said ;  ^  There  have  been  cases  of  a  trade  carried  on  by  three,  and  distinct 
trades  by  two,  and  by  one  of  them ;  whefe  this  sort  of  proof  of  a  debt, 
distinctly  due  from  one  partnership  to  the  other,  has  been  permitted  as  be- 
tween the  partners,  so  engaged  in  different  concerns.    The  course  of  the 
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all  the  partners  become  bankrupt,  the  general  rule 
iSy  that  the  separate  estate  of  one  partner  shall  not 
claim  against  the  joint  estate  of  the  partnership  in 
competition  with  the  joint  creditors ;  nor  the  joint 
estate  against  the  separate  estate  in  competition 
with  the  separate  creditors.  And  the  creditors  are 
not,  in  either  case,  considered  as  satisfied,  until  thej 
have  received  the  interest,  due  upon  their  debts  re- 
spectively, as  well  as  the  principal.  ^ 

§  406.  In  like  manner,  a  solvent  partner  cannot 
prove  his  own  separate  debt  against  the  separate 
estate  of  the  bankrupt  partner,  so  as  to  come  in  com- 
petition with  the  joint  creditors  of  the  partnorsbip  ; 
for  he  is  himself  liable  to  all  the  joint  creditors ;  and 
therefore  he  ought  not,  in  equity,  to  be  permitted  to 
take  any  of  the  funds  of  the  bankrupt,  before  all  the 
creditors,  to  whom  he  is  liable,  are  duly  paid.^  Neither 
can  a  solvent  partner  prove  against  the  separate  es- 
tate of  the  bankrupt  partner  in  competition  with  the 
separate  creditors  of  the  bankrupt,  unless  and  until 
all  the  joint  creditors  of  the  partnership  are  paid,  or 


authorities  has  been,  that  a  joint  trade  may  prove  against  a  separate  trade ; 
but  not  a  partner  against  a  partner.  In  the  case  of  Shakesbaft,  Stiirap, 
and  Salisbury,  Lord  Thurlow  went  upon  this  distinction ;  that,  where  there 
is  only  one  partnership,  arranging  different  concerns,  belonging  to  them 
all,  in  different  ways,  for  the  benefitof  different  parts  of  that  joint  concern, 
as  in  that  instance,  the  three  partners  carrying  on  the  business  of  cotton 
manufacturers  in  Lancashire,  and  two  of  them  in  London,  there  could  nst 
be  proof  by  the  three  against  the  two.  But  if  the  trades  are  perfectly 
distinct,  then  the  three,  as  cotton  manufacturers  in  Lancashire,  might  be 
creditors  upon  the  separate  concern  of  the  two,  as  iron  mongers  in  London^ 
I  am  inclined  to  abide  by  that  case  and  £x  parte  Johns." 

1  Collyer  on  Partn.  B.  4,  ch.  2,  §  10,  p.  666  to  p.  678, 2d  edit ;  ante,  § 
390  to  §393. 

s  Collyer  on  Partn.  B.  4,  ch.  2;  §  9,  p.  655^  2d  edit;  Ex  parte  Reem 
9  Yes.  588,  589. 
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at  least  unless  and  until  the  joint  estate  is  fully  in- 
demnified therefor ;  for,  if  a  dividend  were  reserved 
to  him  on  such  proof,  the  joint  creditors  might  be  in- 
jured by  such  solvent  partner  stopping,  in  transitu,  the 
surplus  of  the  separate  estate,  which  would  otherwise 
be  carried  over  to  the  joint  estate ;  or  the  separate 
creditors  might  be  injured  by  their  funds  being  stop- 
ped prospectively,  upon  the  faith  of  such  partner 
being  afterwards  able  to  pay  the  joint  debts.^ 


1  CoUyer  on  Partn.  B.  4,  ch.  2,  §  9,  p.  655  to  658, 2d  edit;  Id.  p.  660, 
661,  662, 665.—  Id  Ex  parte  Reeve,  (9  Ves.  588,  589,)  Lord  Eldon  said ; 
^*  All  these  cases  were  very  fully  discussed  by  Lord  Thurlow  in  the  case 
of  Lodge  and  FendalL  Dn  Fendall  was  a  creditor  of  the  partnership  of 
himself  and  Lodge,  for  large  sums  advanced.  They  became  bankrupts 
immediately  after  the  formation  of  the  partnership;  and  those  advances 
formed  the  joint  estate,  to  be  divided.  There  was  a  struggle  by  Fendall 
to  be  admitted  a  creditor  for  the  amount  of  his  advances  as  against  the 
partnership.  Lord  Thurlow,  after  full  consideration,  was  of  opinion,  that 
all  the  authorities  establish  this;  that  those,  who,  being  in  partnership, 
are  themselves,  or  some  of  them,  debtors  to  the  creditors  of  every  class, 
cannot  come  in  competition  with  the  creditors.  After  their  demands  are 
liquidated  finally,  the  partners  may  be  creditors  upon  each  other ;  but  not 
before.  The  course  in  bankruptcy  has  been  to  stop  the  proof  at  the  date 
of  the  commission,  which  is  founded  upon  this ;  that  the  debt  to  be  proved 
is  the  debt  due  before  the  commission ;  taking  the  commission  to  follow 
rapidly  upon  the  act  of  bankruptcy ;  which,  however,  is  frequently  not 
the  case.  It  is  true,  now,  a  great  deal  of  debt  accrued,  afler  the  bank- 
ruptcy is  paid  under  it ;  for  instance,  all  interest  accrued,  though  afler  the 
date  of  the  commission,  if  the  state  of  the  effects  allows  it,  upon  a  sort 
of  equitable  principle,  the  interest  being  considered  as  a  kind  of  adjunct, 
or  shadow,  of  the  principal  debt,  which  was  due  before  the  bankruptcy. 
It  is  now,  therefore,  clearly  settled,  that  where  there  is  a  partnership  and 
separate  debts  also,  the  partnership  shall  not  be  admitted  a  creditor  upon 
any  individual,  nor  any  individual  upon  the  partnership,  until  the  credi- 
tors of  the  individual  and  the  creditors  of  the  partnership  are  satisfied  to 
the  extent  of  20f.  in  the  pound,  out  of  the  respective  estates ;  also,  that 
where  the  separate  creditors  are  paid  20*.  in  the  pound,  and  there  is  a 
surplus,  that  surplus  shall  not  go  immediately  to  pay  interest  to  the  sepa- 
rate creditors ;  but  shall  go  to  make  the  joint  creditors  equal  with  them 
as  to  the  principal.  No  decision,  however,  has  gone  this  length ;  that,  if 
both  the  joint  and  the  separate  creditors  are  paid  to  the  extent  of  20ff.  in 
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^  407.  Sulgect,  however,  to  these  exceptions  in 
favor  of  the  joint  creditors  and  separate  creditors, 
and  also  to  that  respecting  reputed  ownership,  which 
has  been   previously  mentioned,  the  solvent  partneis 


the  poand,  apon  the  payment  to  that  amooot  to  the  creditors  of  each 
class,  a  partner  shall  not  be  admitted  a  creditor  upon  the  paitneiBhip,  or 
upon  the  individoaL  Bat  I  cannot  distingaish  the  cases ;  for  if  the  prin- 
ciple is,  that  neither  the  partnership,  nor  the  individual  debtor,  shall  claim 
in  competition  with  the  creditors,  and  if  the  creditors  are  entitled  to  anj 
interest,  the  interest  is  as  much  a  debt  as  the  capital ;  and  that  principle 
will  prevent  either  the  partnership  or  the  individual  debtor  ranking  with 
the  other  creditors,  until  all  their  demand  is  satisfied ;  which  includes 
both  the  principal  and  interest  of  their  debts."    See  also  Ex.  parte  Moore^ 

2  Glyn  &  Jan.  R.  16a  Mr.  Collyer  on  Partn.  (p.  658,  659, 3d  edit)  has 
on  this  subject  added ;  **  But  the  general  rule  in  question,  like  all  other 
general  rules,  is  qualified  in  coses  of  neceasi^.  Therefore,  when  the 
solvent  partner,  without  his  own  de&nlt,  is  unable  to  procure  a  discharge 
from  every  joint  creditor,  as  for  instance,  where  one  of  the  joint  crediton 
is  a  lunatic ;  in  such  case,  it  seems,  he  will  be  p^nnitted  to  prove  agunst 
the  separate  estate  upon  giving  security  for  the  debt,  which  cannot  be 
discharged,  and  paying  the  residue  of  the  joint  debts.    (Ez  parte  Young, 

3  Ves.  ^  Beam.  33.)  There  are  some  cases  a]so,  where,  notwithstanding 
that  the  retiring  partner  has  not  paid  all  the  demands  of  the  partnership, 
he  has  been  permitted  to  prove  against  the  joint  estate,  on  the  ground  of 
the  joint  creditors  having  assented  to  the  arrangements  made  between 
the  retiring  and  remaining  partners,  or  being  barred  by  length  of  time 
from  objecting  to  the  retiring  partner's  proof.  Thus,  where  a  partoeiship 
had  been  dissolved  upon  the  terms  of  the  retiring  partner  taking  a  se- 
curity from  the  remaining  partner  for  the  balance  due  to  him,  and  the 
remaining  partner  was  treated  by  the  joint  creditors  as  their  sole  debtor, 
until  he  afterwards  became  bankrupt ;  it  was  held,  that  the  retiring  part- 
ner might  prove  his  debt  against  the  separate  estate  of  the  banbupt, 
although  some  of  the  partnership  debts  were  tinpaid.  (Ex  parte  Graze- 
brcvk,  2  D.  &  C.  186.)  In  this  case  it  may  be  remarked,  that  the  re- 
tiring partner  had  been  a  dormant  partner.  So,  where,  upon  the  death 
of  one  of  three  partners,  his  executors  carried  on  the  trade  with  the  sur- 
viving partners  for  a  twelvemonth,  and  then  dissolved  the  partnership,  upon 
which  occasion  the  two  continuing  partners  gave  the  executors  a  bond, 
to  secure  the  balance  due  to  them,  and  more  than  six  years  afterwards 
the  two  became  bankrupt;  it  was  held,  that  the  executors  had  a  right  to 
prove  the  amount  of  the  bond  against  the  joint  estate  of  the  two  con- 
tinuing partners.  (Ex  parte  Hall,  3  Dea.  125.)  Again,  where  a  person 
on  the  eve  of  bankruptcy  induces  another  by  firaudulent  means  to  become 
his  partner,  and  the  latter  advances  capital  to  the  concern,  a  case  might 
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retain  their  full  right,  power,  and  authority  over  the 
partnership  property,  after  bankruptcy,  in  the  same 
manner,  and  to  the  same  extent,  as  if  no  bankruptcy 
of  a  particular  partner  had  occurred.^  Their  lien 
also  remains  in  fidl'  force,  not  only  to  have  the  part* 
nership  funds  applied  to  the  discharge  of  the  partner- 
ship debts  and  liabilities ;  but  also  to  the  discharge  of 
all  the  debts  due  by  the  partnership  to  them  or  any  of 
them,  as  well  as  for  their  own  distributiye  shares  in 
the  surplus.  Hence,  they  have  a  right  to  priority  of 
payment  of  the  debts  due  by  the  bankrupt  to  the 
partnership,  in  preference  to  his  separate  creditors; 
and  if  the  joint  funds  should  prove*  insufficient  to  dis- 
charge the  debt,  they  have  a  right  to  insist  upon  com- 
ing upon  the  separate  estate  of  the  bankrupt  therefor, 
pari  passuj  with  the  separate  creditors.^  In  such  a 
case  the  debt  is  deemed,  in  equity,  a  separate  debt  of 
the  bankrupt,  secured  also  by  a  lien  on  the  joint 
fund.' 

§  408.  In  cases  of  this  sort,  there  is  no  difference. 


be  stated,  where  the  latter  would  be  allowed  to  prove  the  amount  of  the 
capital  M  advanced,  pari  paara  with  the  aeparate  creditors  of  the  bank- 
rupt However,  such  proof  will  not  be  allowed,  where  the  person  de- 
frauded has  held  himself  out  to  the  world  as  a  partner,  though  only  for  a 
sh<^  time." 

1  Ante,  $  341 ;  Gow  on  Partn.  ch.5^$d,p^300top.  905, 3d  edit ;  Id. 
p.  321, 323, 323 ;  Watson  on  Partn.  ch  5,  p.  302,  2d  edit ;  Id.  p.  314  to 
p.  324;  Collyer  on  Partn.  B.  4,  ch.  2,  §  9,  p.  655,  2d  edit ;  Id.  p.  661, 
662. 

s  Gow  on  Partn.  ch.  5,  $  3,  p.  321, 322, 323, 3d  edit;  Ex  paite'TerreU, 
I  Buck,  R.  345;  Collyer  on  Partn.  B.  4,  ch.  2,  §  9,  p.  655,  656,  2d  edit; 
Id.  p.  661,  662;  Fereday  v.  Wightwick,  1  Tamlyn,  R.  850;  Ez  parte 
Reeve,  9yes.  588;  Ex  parte  Drake,  cited  1  Atk.  225;  Taylor  v.  Fields, 
4  Yes.  R.  390;  &  C.  15  Yes.  559,  n. ;  Holdemess  v.  Shackels,  8  Bam.  iL 
Cresw.  612. 

9  Many  cases  illustrative  of  this  doctrine  of  the  text  will  be  found 
stated  in  Gow  on  Partn.  ch.  5,  §  3.  p^  321  to  p.  327,  3d  edit 
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whether  the  partnership  is  general,  or  is  only  fior  a 
sin^  adventure ;  or,  indeedy  whether  the  parties  aw 
strictly  to  be  treated  as  partness,  or  9s  partowners^  if  is 
the  particular  adventure  there  is,  ^ther  by  contract,  cr 
by  usage,  or  by  custom,  a  lien  of  the  eo-adventuieis 
upon  the  property  engaged  therein,  and  the  produce 
thereof,  finr  the  proportion  of  the  outfit  and  expenses, 
incurred  by  one  or  nx>re  ef  them  for  the  commoii 
benefit.^     In  ev^y  such  case  the   lien  of  the   other 
co-adventurers  thereon  will  be  deemed  to  incliide  aH 
such  outfits  and  expenses,  as  weil  as  their  own  shaies 
in  the  adventure.^    Hence,  where  the  partowaers  of  a 
ship  were  engaged  in  the  whak  fishery ;  and  the  usual 
mode  of  managing  the  cargo  in  such  cases  was,  that, 
on  the  arrival  of  the  vessel  at  the  homewaid  port,  the 
whale-bone   was   taken   into   the   possession  of  the 
ship's  husband,  and   sdd  by  Um,  and   the  ]m)oeedi 
were  applied  tovirards  the  discharge  of  the  expenses 
of  the  ship  ;  and  the  blubber  was  deposited  in  a  ware- 
house, belonging  to  one  of  the  owners,  but  rented  bj 
all  the  owners  of  the  ship ;  and  the  oil  produced  firom 
it  was  put  into  casks,  each  owner's  share  being  weigh- 
ed out,  and   placed   separately  in   the  warehouse  in 
casks,  marked  with  his  initials ;  and  after  the  division, 
the  practice  was  for  the  warehouse-man  to  deliver  to 
the   order  of  each   partowner  his   share  of  the  oil, 
unless  notice  was  given  by  the  ship's  husband,  that  the 
owner's  share  of  the  disbursements  had  not  been  paid ; 
and  in  that  case,  the  warehouse-man  was  accustomed 
to  detain  the  oil  until  the  demand  had  been  satisfied ;  it 
was  held,  that  the  other  co-adventurers  had  a  lien,  un- 


1  6ow  on  PartiL  cfa.  5,  $  3,  p.  SOQ,  804, 3d  edit 
•  Ibid. 
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der  such  ckcumstancesy  upon  all  the  usdelivered  oil 
IB  the  ^possession  of  the  warehouse^man  for  die  unpaid 
disborsements ;  that  the  assignees  of  the  owner,  who 
had  become  bankrupt,  took  the  same  oil  subject  to 
that  lien,  and  that  the  lien  was  not  devested  by  the 
separation  of  the  share  of  the  bankrupt,  and  placing 
it  in  the  casks  marked  with  his  name.^ 


1  Holderness  v.  Sbackels,  8  Bam.  Si,  Cresw.  612. — Mr.  Justice  Bayley, 
in  delivering  tiis  opinion  in  this  case  fully  expounded  the  general  doc- 
trine. *<  Where  there  u  (said  he)  e  joint  adventure,  which  pirodaeei 
.certain  goods,  the  proper  cooi»e  is,  first  to  4ed«ct  all  the  ezpensesy  which 
have  been  incurred  in  order  to  obtain  those  goods,  an4  then  to  divide 
die  residue  among  the  shareholders,  in  proportion  to  the  shares,  to  which 
«ach  is  entided  respectively.  la  this  ease  the  jorat  advontnieia  oblaiiied 
a^uantity  of  oil  in  bulL  No  partner,  or  representative  of  a  partner,  had 
a  right  to  his  aliquot  part  of  ^t  oil,  until  he  had  paid  his  share  of  the 
expense  of  procuring  it  That  will  be  the  case,  whether  the  shareholder 
has  baoeme  a  baakrapt,  or  eoatiaaes  solvent  If  ihe  oontimies  e«|veiitf  hd 
may  pay  his  sbaie  of  the  outfit,  and  of  the  expense.  If  he  does  not  pajr 
it  in  money,  the  other  partowners  have  a  right  to  see,  that  an  aliquot  part 
of  what  has  been  gained  in  the  adventure  be  letained,  so  as  tt>  pay  that 
share  of  the  outfit,  which  he  ought  to  pay.  In  this  case  Fozton  became 
bankrupt,  and  having  become  bankrupt,  if  he  could  have  paid  in  money 
bis  ahwe  of  the  outfit,  there  would  have  beea  tveiilar*aine  ions  of  ofl 
oomiiig  to  him.  He  could  not  pay,  and,  therefore,  as  it  seema  to  me,  the 
jostiee  and  Ibe  Jaw  of  the  iaaae  ia,  that  bis  abaia  of  the  expaaae  shaald 
be  paid  aot  of  tbe  tvaaty-nine  tons,  and  that,  until  be  baa  paid  bis  share 
mf  the  expanse,  be  cannot  claim  that  qoantity.  It  baa  been  aaidi  that 
there  baa  in  Ibis  case  been  a  delivery,  and  timt,  in  consequence  of  that 
Miveiy,  the  rigfato.of  Foatoo,  aad  ef  bis  assignee^  are  diffeient  ftom 
.what  they  otherwise  arould  have  beea.  Bat  it  aeems  to  me,  tbat  tbece 
bas  not  been  a  pevfoc^  delivaiy.  It  would  have  been  pecfeot,  if  the  other 
partowners  had  been  dispossessed  of  the  oiL  That  bas  net  been  dona. 
The  property  atiU  remaiaed  in  the  warehouse,  and  was  the  joint  property 
af  all,  A  part  on^  has  been  removed.  The  removal  of  tbat  part  does 
Jiot  vary  the  right  as  to  the  lesidne.  It  is  dear,  that  the  aasignees  ca»- 
aot  iBcovar  the  Hwanty-aine  tons  bcAMe  they  pay  FoBcton'a  diare  of  the 
expense.  The  other  partowaem  oiigiit  say,  there  ave  tweo^^nine  tons 
allotted  to  y«a ;  you  maj  take  possession  of  all,  to  which  you  will  be  en- 
titled, but  yott  must  first  pay  your  share  of  the  expense;  mna  tone  wiU 
be  sufficient  for  that  purpose ;  you  may,  therefore,  take  away  twenty  tone. 
The  right  of  the  other  partowners  is  not  varied  by  their  having  allowed 
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^  409.  These  seem  to  be  the  most  material  con- 
sideratioos,  respecting  the  efiects  and  ccmsequences 
of  the  dissolution  of  a  partnership  by  bankruptcy,  which 
are  important  to  be  brought  before  the  reader,  in 
order  to  explain  and  illustrate  the  general  distinction 
between  the  case  of  a  dissdutbn  by  bankruptcy, 
and  other  cases  of  dissolution.  A  more  minute 
inquiry  into  the  various  details  of  the  system  would 
occupy  a  large  space,  altogether  disproportionate 
to  its  relative  usefulness  in  an  elementary  work 
of  this  nature,  and  serve  to  perplex  and  obscure, 
what  might  otherwise  be  jusdy  ap|dicable  to  the 
systems  of  bankruptcy  and  insolvency  in  other  coun- 
tries, which  differ  in  some  particulars  from  that  of 
England.  And,  here,  these  Commentaries,  so  fan 
as  they  respect  the  sulgect  of  Partnership,  might  be 
concluded ;  for  it  is  not  within  the  scope  therecrf* 
to  examine  at  large  the  nature  and  extent  of  the 
remedies  by  or  against   partners,  either  at  the  OHn* 


the  bankiupt  to  take  away  twenty  tons.  Tliat  being  ao,  the  plaintiA  are 
not  entitled  to  recover.  It  has  been  urged,  that  there  haa,  in  this  case^ 
been  a  change  of  poaseaaion,  by  reason  of  Locking^  having  debited  the 
banknipt  in  account  with  a  portion  of  the  rent  But  that  portiwi  of  the 
rent  most  have  been  paid  by  the  bankrupt,  before  he  took  away  the  oil,  in 
specie ;  or  it  might  have  been  deducted  out  of  his  share  of  the  produce, 
if  he  comp^ed  the  other  ahareholderB  to  aell,  in  order  to  pay  his  share 
of  the  expense.  The  usage  being  for  the  partownen  to  detain  the  oil, 
until  each  partowner'a  share  of  the  expense  has  been  paid,  it  seems  to 
me,  that  the  fact  of  debiting  the  party  with  warehouse  rent  can  have  ne 
efibot  I  think,  therefore,  that  the  plaintiflb  have  not  made  out  tfaar 
right  to  the  residue  of  the  oil."  The  partowners  of  the  ship  would  be 
deemed  partnera  in  this  adventure,  (although  not  in  the  ship  itwlf,)  as 
sharing  Uie  nett  profits  of  the  adventure,  upon  the  grounds  suggested  in 
the  preceding  sections  as  to  joint  adventurers,  and  aharing  the  nett  pro- 
fits. (Ante,  §27, 34, 39, 40,  55.)  See  also  Mr.  Baron  Parke^kRemaxks  in 
Pearron  a.  Skelton,  1  Tyrwh. &. Gvang.  R.  848;  S.  C.  1  Mees.  ^  Welsh. 
504. 
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BiOD  law,  or  in  Eqnty,  whetiier  ibej.  itesfiect  tbe 
goveramettt,  or  mere  pitate  individuals.  Tkose 
topics  properly  belong  to  a  Treal:i8e  of  a  very  differ- 
ent diaracter,  where  the  ptiiiciples  of  pleading,  in 
its  most  general  sense,  are  to  be  brought  under  re- 
view, and  escpounded  with  all  their  abstruse  and  ia- 
dricace  learning. 

^  410.  The  subfeot,  however,  of  Partownership 
in  goods  and  dialtels,  as  eontradistinguidied  Iron 
Partnership,  has  come  inddentally  under  discussion 
in  several  parts  ^cf  the  present  Coimsentaries ;  ^  and  it 
has  been  'Coii|flK)ii}y  thought,  4rom  its  dose  analogy 
to  partnership,  that  a  brief  exposition  of  the  ^neral 
^ncifles  appficaUe  theveto  is  peculiarly  appropriate 
in  sudi  a  connexion*  Pothier  has,  accordingly,  thought 
it  worthy  to  be  separately  discussed  in  an  Appendix 
to  his  Treatise  on  Partner^np.  He  considers  eveiy 
community  of  property,  or,  as  we  should  c^  it,  'every 
tenancy  in  common  of  property,  not  a  partnen^p, 
or  affected  by  any  repugnant  convention,  to  be  a 
kind  of  ^j^mui^centract,  or  ^uast-^rtnersbip ;  whether 
it  be  a  universal  community,  or  a  community  tf  par- 
ticular things.  And  he  illustrates  the  subject  by  exam*- 
ples,  which,  although  perfectly  accurate  in  the  foreign 
and  Roman  law,  where  there  may  be  a  titte  by  descent 
to  every  species  of  property,  real,  as  well  as  personal, 
ari3  not  so  striking  in  our  law ;  to  wit,  by  cases  of  a 
community  of  property  (biens)  under  a  succession  or 
descent  to  manj  heirs,  and  of  legacies  bequeathed  joint- 
ly to  many  legatees.^  He  states  the  distinction  between 
such  a  community  of  interest  in  property  and  part- 
nership, as  principally  consisting  in  these  circumstan- 

1  Ante,  §  89, 90. 

9  Pothier,  de  Society  n.  3, 3;  Id.  App.  n.  181, 182, 183;  ante,  §  3, 4. 
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ces,  that  partnership  is  founded  necessarily  in  die 
voluntary  consent  of  the  parties,  and  takes  place  by 
and  under  one  and  the  same  title ;  whereas,  in  other 
cases  of  mere  community  of  interest,  these  ingre- 
dients are  not  essential.  Certainly,  they  are  not 
But  they  may,  (as  Pothier  admits,)  nevertheless,  co- 
exist in  the  latter  cases  ;^  and,  therefore,  they  do 
not  seem  to  constitute,  philosophically  or  logically, 
an  appropriate  dbtinction.  Thus,  for  exam{de,  two 
persons  may  agree  to  purchase  •  a  ship  together  in 
equal  mdeties,  and  to  hold  the  same  as  tenants  in 
common;  and  they  may  take  the  ship  at  the  same 
time  by  the  same  title  deed.'  The  true  distinctioii 
seems  to  be,  that  there  is  no  community  of  interest 
in  the  entirety  of  the  property  in  the  latter  cases; 
whereas,  in  partnership  there  always  is  such  a  com- 
munity of  interest,  founded  upon  the  positive  consent 
of  the  parties.' 

^411.  Following,  therefore,  the  example  of  Po- 
thier, as  weU  as  that  of  some  of  the  most  distinguished 
elementary  writers  on  Partnership  at  the  conunon  law, 
who  have  in  the  like  manner  discussed  in  supplemen- 
tary tracts  the  leading  outlines  of  this  branch  of  the 
law,^  the  present  work  will  be  concluded  with  a 
chapter  devoted  to  the  same  purpose. 


1  Pothier,  de  Society  n.  183. 

3  ADt6y§3y4. 

3  Ante,  §  89,  90,  91 ;  Gow  on  Partn*  ch.  2,  §  S,  p.  32,  3d  edit 

4  Collyer  on  Partn.  R  5,  ch.  4,  p»  793,  U  edit ;  Watson  on  Partn.  eh. 
4,  [>.  837,  2d  edit ;  2  Bell,  Comm.  B.  7,  cb.  4,  p.  CS5,  &c  5th  edit 
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CHAPTER  XVI. 

PARTOWNERS RIGHTS,  POWERS,  AND    LIABILITIES    OF. 

^  412.  We  have  already  seen,  that  persons  may  be- 
come partowners  (or,  as  Pothier  denominates  them, 
9ua»*-partners,  Qmsi-Assadesy  of  movable  or  per- 
sonal property,  as  well  as  of  real  estate,  without  being 
partners.'  As  to  partownership  in  real  estate,  not 
held  as  partnership  property  or  assets,  it  does  not 
properly  fall  within  the  scope  of  the  present  Com- 
mentaries ;  but  it  belongs  rather  to  a  Treatise,  which 
is  to  unfold  the  general  rights  incident  and  appertain- 
ing to  real  property,  in  which  the  rights  of  persons 
holding  real  estate  in  joint-tenancy,  in  coparcenary, 
and  in  tenancy  in  common,  are  discussed  and  distin- 
guished. A  very  succinct,  but  at  the  same  time  an 
accurate  account  of  that  subject  will  be  found  in  the 
elegant  Commentaries  of  Sir  William  Blackstone.^ 
What  is  proposed  to  be  considered  in  the  present 
chapter,  will  simply  relate  to  partownership  in  mova- 
ble or  personal  property. 

^  413.  The  general  distinctions  between  joint- 
tenancy,  tenancy  in  common,  and  partnership,  have 
already  been  sufficiently  pointed  out  in  the  preceding 
pages ;  ^  and,  therefore,  need  not  again  be  here  ad- 
verted   to.     Movable  or   personal    property  may   be 

1  Pothier,  de  Soci^  App.  n.  184, 185,  ISa 
>  Aiite,§3;  Id.§89to94. 

3  2  Black.  Comm.  p.  178  to  194. 

4  Ante,  §89  to  91;  Id.  §410. 
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held  in  joint-tenancj,  which  of  course  gives  the  jus 
accrescendiy  or  right  of  survivorship,  of  the  whcde 
property  to  the  survivor,  unless  the  joint-tenancy  is 
severed  in  the  lifetime  of  the  parties ;  or  it  may  be 
held  in  tenancy  in  common,  which  gives  to  each 
tenant  an  timfivided,  hurt  at  the  same  time  a  ffistinct 
and  independent  interest  therein,  which  does  not 
pass  to  the  survivor,  hut  belongs  to  liie  personal  lep- 
resentatives  of  ihe  party  upon  his  idecease.^  But  there 
T^n,  stricdy  speaking,  be  no  estate  in  t^parcenaiy  of 
movable  or  personal  property  at  the  common  law; 
because  tim  latter  tide  arises  only  by  descent ;  and  at 
the  common  law  thefre  can  be  «o  descent  of  sncfi 
^property.* 

^414.  In  general,  the  rights,  duties,  ebligafions, 
authorities,  and  liabilities  of  partownars  are  the  same 
in  relation  to  every  kind  of  personal  property;  and, 
therefore,  whatever  is  affirmed  in  relation  to  one, 
will  apply  to  aB  others,  unless  in  cases,  where,  from 
(he  peculiar  nature  and  uses  of  a  particular  species 
of  such  property,  or  the  peculiar  customs  and  usages 
appertaining  thereto,  a  different  rule  arises  by  imjdi- 
catioii  of  law,  to  govern  or  aflect  it.  Thus,  for  exam- 
ple, if  two  persons  are  tenants  in  common  of  a  horse, 
or  other  personal  chattel,  each  has  an  equal  right  to 
the  possession  and  use  thereof ; '  and  each  can  sell  only 
his  own  undivided  share  thereof.*  If  one  tenant  in 
common   takes    exdusive    possession    of  a   persond 


1  2  Black.  Comm.  399 ;  ante,  §  89. 
^  3  Black.  Ck>iiUD.  p.  399. 

3  Co.  Litt  aOO,  a. ;  3  Kent,  Oofnm.  Leot  45,  p.  198, 4th  edit 

4  Collyer  on  Paitn.  B.  5,  ch.  4,  §  4,  p.  811, 9d  edit;  Abbott  on  BUpp. 
R  1,  ch.  1,  §  3,  p.  3, 5th  edit,  1829;  S^ent,  Coram.  Leet  45,  ^.158;  154, 
4th  edit 
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chattel,  refusing  to  the  other  any  possession  or  use 
thereof,  the  latter  has  no  remedy  whatsoever  hy  ac- 
tion ;  but  he  may  take  the  chattel,  if  he  can  find  it, 
frc»n  him,  who  hath  done  him  the  wrong.'  In  rela- 
tion to  expenses,  it  may  be  stated,  that  neither 
of  such  owners  has  a  right  to  incur  any  expense 
thereon,  which  shall  bind  the  other  to  contribution 
therefor,  without  some  proof  of  an  express  or  implied 
authority  therefor,  even  when  the  expenses  are  abso- 
lutely indispensable  for  the  due  preservation  thereof. 
This  is  unquestionably  true  at  the  common  law,  in 
the  case  of  inanimate  or  dead  chattels.  But  probably 
in  the  case  of  a  tenancy  in  common  of  a  horse  or 
other  animal,  in  the  absence  of  all  controlling  cir- 
cumstances, a  presumption  would  be  sustained,  that 
the  necessary  expenses  of  the  keep  thereof  were  to 
be  borne  by  the  mutual  contributions  of  both,  from 
the  very  nature  of  the  chattel,  and  the  mutual  use 
and  benefit  intended  to  be  derived  therefrom  by  the 
tenants  in  common.  However;  if  a  positive  or  im- 
plied prohibition  were  shown,  the  same  rule  would 
prevail,  as  in  the  ordinary  cases  of  dead  chattels. 

^  415.  But  the  most  usefiil,  as  well  as  the  most  vari- 
ous illustrations  of  this  subject,  may  be  derived  fiom  a 
class  of  chattels  constantly  found  engaged  in  commerce 
and  navigation,  that  is  to  say  ships ;  the  fitting  out  and 
the  employment  of  which  have  given  rise  to  many  im- 
portant  questions ;  and,  therefore,  the  doctrines  appli- 
cable to  ships  seem  especially  to  require  a  full  exposi- 
tion in  this  place.  In  our  subsequent  inquiries,  the 
main  topics  discussed  will  be  the  rights,  powers,  duties, 

■  '   -■■ I.I  I  ■ .  ■■■11    I.    .III... 

1  Co.  Ldtt  §  923,  p.  199  b,  p.  900,  a. 
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oUigatiotts,  and  Kabilitiet  belonging  to  putoi^iieiB  of 
diipsi  as  well  inter  sese^  as  in  reelect  to  Aird  peraoBs. 
^  416.  Ships  are  strictly  and  technically  deBomina<- 
ted  chattels,  or  personal  property,  at  the  common  kfr, 
although  they  are  distinguishable  from  most  other  kindf 
of  personal  property  by  the  pecidiar  sdemnities, 
which  belong  to  the  mode,  in  which  the  tide  diefelo 
is  ordinarily  acquired,  transferred,  and  made  sas* 
eepdble  of  pledge,  lien,  or  mortgage.  Oidinaiiiy 
it  is  well  known,  that  the  tide  to  personal  goods  and 
chattds  wfll  pass  by  mere  ddivery  and  change  of  pot- 
session*  But  it  is  not  generally  so,  in  respect  to  the 
tide  t»  ships.  Is  most,  if  not  in  aM  oonmercial  eoun* 
tries,  the  tide  thereto  is  now  vsually  acquired  9iid  tFMB* 
fenced  aad  eridenoed  by  written    documents;^  and 


1  Whether  a  deliveiy  of  a  ship  by  paid  without  aagr  biU  ef  sale  ff 
other  written  instrameot  of  traasfer  be  sufficient  to  pass  a  good  title  to 
the  ship,  lias  been  thought  not  quite  settled  in  oor  law.  It  is  tnie,  that  t 
ikip  it  a  mere  pereonal  chatlal,  and  persenal  chatl^  ordinarily  ooay  ptm 
by  deliveiy  onlj,  without  any  written  eTidence  of  contract  or  title.  But 
the  text  shows,  that  from  very  early  times  a  different  course  has  been 
pursned  in  respect  to  ships;  and  if 'flie  universal  maritime  osage  has 
been  to  evidesoe  a  tMBS&r  of  «faips  by  written  dooumentSy  that  wsge 
would  seem  primi  fitcie  to  form  a  jnzt  of  our  mnnicipal  iaw^ — the  law 
merchant  being  a  part  of  the  common  law.  There  is  a  dictum  in  the 
case  of  Lamb  v.  Dnrant,  (12  Mass.  R.  54,)  in  which  it  is  declared,  that 
riiips  may  .pass  by  delivety  only,  as  weti  as  usf  otbct  chattel,  ae  fiv  as 
respects  the  property  of  the  veaseL  And  a  like  expression  fell  from  flie 
Court  in  Taggard  v.  Loring,  (16  Mass.  R.  336.)  But  in  neither  of  these 
coses  was  "tiie  point  diieofly  before  the  Coart  On  Ae  ether  head,  tfieie 
is  BO  case  in  the  English  Juriapmdenee,  m  which  it  has  been  decided, 
that  a  transfer  by  parol  is  sufficient  to  pass  the  title.  The  point  was 
made  in  Rolleston  v.  Hibbert,  (3  Term  Rep.  406,)  by  counsel ;  and  Lord 
Kenyon  then  said ;  **  It  was  first  contended,  that  it  is  not  necessary  fhet 
the  property  in. a  ship  should  pass  by  a  written  instrvmeat  On  that 
point  1  give  no  opinion,  because  it  is  not  necessary."  This  language 
shows  that  no  such  point  was  at  that  time  deemed  settled  in  the  coamoa 
law,  otherwise  it  would  at  once  have  been  recognised.  Lord  Stowell,  on 
the  other  hand,  in  the  case  of  The  Sisters,  (5  Rob.  R.  155,)  manifestly 
shows  his  own  opinion  to  be,  that  a  bill  of  sale  is  necessary.    His  woids 
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statute  esdctm^Bta  in  those  countries  create  many  reg- 
ulations lespecting  the  node  of  acquiring  and  tians- 
ferring  and  evidencing  that  title,  as  well  for  municipal 
purposes  and  pdicy,  as  for  the  due  ascertainment  and 
proof  of  the  national  character  of  the  ship,  and  its 
right  to  protection,  and  {privileges  upon  the  ocean.^ 


are  too  remarkable  to  be  omitted.  **  It  has  been  contended  in  argnment, 
(ny«  ka)  that  llM  efi^t  of  a  bin  of  aak  alone  would  not  be  materia], 
becauae  this  was  a  fbreign  ship^  in  respect  to  which,  it  mifht  not  be 
requisite,  that  it  should  pass  by  a  bill  of  sale.  It  is  said,  that  the  agree- 
ments to  be  fonnd  in  these  letters,  (L  e.  in  that  case,)  and  the  actual  de- 
fiveiry  mder  it,  would  be  sufficient  to  establish  the  equitable  title ;  and  a 
raference  has  been  made  on  this  subject  to  some  opinions  at  common 
law,  which  are  said  to  have  been  given  in  favor  of  such  a  title.  The 
•opinions  of  gentlemen  of  that  bar  must  undoubtedly  be  entitled  to  entire 
respect  on  a  question  of  municipal  law.  But  this  is  a  question  of  a  more 
general  nature,  arising  out  of  a  system  of  more  general  law ;  out  of  the 
tmireraal  maritime  law,  which  constitutes  a  part  of  the  professional 
learning  of  this  Court  and  its  practisers.  According  to  the  ideas,  which 
I  have  always  entertained  on  this  question,  a  bill  of  sale  is  the  proper 
title,  to  which  the  maritime  Courts  of  all  countries  would  look.  It  is  the 
universal  instrument  of  transfers  of  ships  in  the  usage  of  all  maritime 
Countries,  and  in  no  degree  a  peculiar  title  deed,  or  conveyance  known 
only  to  the  law  of  England.  It  is  what  the  maritime  law  expects ;  what 
the  Court  d  Admiralty  would  in  its  ordinary  practice  require ;  and  what 
the  legislature  of  this  country  has  now  made  absolutely  necessary,  with 
regard  to  British  subjects,  by  the  regulations  of  the  statute  law."  In 
Ex  parte  Halket,  (19  Ves.  474,)  Lord  Chancellor  Eldon  said ;  <'  It  is  laid 
down,  that  the  ship  may  be  bound  by  bill  of  sale ;  hot  it  cannot  be  by 
parol."  Mr.  Jaoobsen  in  his  Sea  Laws,  (B.  1,  ch.  9,  p.  17, 31,)  manifestly 
considers  a  bill  of  sale  indispensable  by  maritime  usage  to  pass  the  title. 
In  the  case  of  Ohl  v.  The  Eagle  Insurance  Company,  (C,  C.  U.  S.  at 
Boston,  May  T.  1827,  4  Mason,  R.  173 ;  S.  C.  Id.  390,)  the  question  un- 
derwent considerable  discussion.  See  also  Atkinson  v.  Maling,  3  Term 
E.  403,  466);  Sutton  v.  Back,  3  Taunt  R.  301,  and  particulariy  the  ar- 
gument of  the  Defendant'a  Counsel,  p.  305 :  —  Abbott  on  Shipp.  Pt  1, 
ch.  1,  §  5,  p.  13;  Zouch  on  Admiralty  Jurisdiction,  V.  p.  103. 

I  Abb6t  on  Shipp.  Pt  1,  ch.  1,  $  1,  p.  1,  5th  edit ;  Id.  ch.  2,  $  1,  p.  33 ; 
i  Valin,  Comm.  Liv.  1,  tit  14,  art  1,  p.  340, 341 ;  Id.  Liv.  3,  tit  10,  art  I, 
p.  601,  603.— The  fvesent  British  Ship  Registry  Act  of  3  and  4 
William  4,  ch.  55,  will  be  found  at  large  in  the  Appendix  to  Mr. 
Sergeant  Shoe's  very  valuable  edition  of  Lord  Tenterden's  Treatise  on 
Shipping ;  and  the  nature  and  objects  and  construction  of  the  various 
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^  417.  Property  in  a  ship  may  be  acquired  by  two 
or  more  persons,  either  by  building  it  at  their  own 
expense,  or  by  the  purchase  of  a  part  thereof  of  the 
sole  owner,  (nt  by  a  joint  purchase  of  the  whole  of  an- 
other  person.^  But,  whether  acquired  by  the  joint 
building,  or  by  a  part  purchase,  or  by  a  j«int  purchase, 
the  parties,  in  the  absence  of  all  positive  stipuIaticMis 
to  the  contrary,  become  entided  thereto,  as  tenants  in 
common,  and  not  as  joint-tenants.^  In  this  respect,  it 
will  make  no  difference,  whether  the  tide  is  acquired  at 
one  and  the  same  time,  by  and  under  one  and  the 
same  instrument,  or  whether  it  is  acquired  at  differ- 
ent times,  and  under  different  instruments.'  This  is 
a  natural,  if  not  a  necessary  result  of  the  doctrine, 


clauMfl  of  the  old  Act  will  be  foand  in  Lord  Tenterden'f  Text,  Pt  1,  dL2| 
p.  47  to  p.  83,  edit  London,  1840.  The  American  Ship  Registry  Acts  wiU 
be  found  in  the  Appendix  to  the  American  Edition  of  Abbott  on  Ship- 
ping, (18*29);  and  the  natnre,  objeeti  and  constrnction  of  the  Yariou 
clauaea  thereof,  in  the  notes  to  chapter  second  of  the  text  to  that  editioD, 
from  p.  33  to  p.  68.  See  also  3  Kent,  Gomm.  Lect  45,  p.  139  to  p.  150; 
4th  edit  One  of  the  most  prominent  differences  between  the  British 
and  the  American  system  is,  or  at  least  wa  s,  that  by  the  former  no  title  coold 
be  acquired  or  transferred,  except  in  the  manner  prescribed  by  the  Regisby 
Act ;  bat  in  the  latter  the  transfer  may  be  good  and  valid  in  law,  althoogh  tiw 
leqaisites  of  the  Registry  Act  are  not  complied  with.  Bnt  then  by  such 
non  compliance,  the  ship  will  lose  her  American  character  and  privileges 
as  a  regiatered  ship.  It  is  not  within  the  design  of  these  Commentaries 
to  go  into  any  details  on  this  subject  They  wUl  properly  find  a  place  in 
a  Work  on  the  Law  of  Shipping  and  Navigation. 

^  Abbott  on  Shipp.  Pt  1,  ch.  1,  p.  1,  §  1, 5th  edit ;  Jacobsen's  Sea  L&ws, 
by  Frick,  ch.  3,  p.  36, 37,  edit  1818. 

9  Abbott  on  Shipp.  Pt  1,  cL  3,  §  1,  p.  68, 5th  edit ;  Id.  §  9,  p.  79,  Sth 
Amer.  edit  1829,  note  (1);  Abbott  on  Shipp.  by  Shee,  Ft  1,  ch.  3,  §  5^ 
p.  96,  6th  edit  1840. 

3  €k>llyer  on  Partn.  R  5,  ch.  4,  p.«793, 3d  edit ;  Doddington  v.  HaUet, 
1  Yes.  497;  3  Kent,  Comm.  Lect  45,  p.  151,  4th  edit;  NicoU  v.  Mum- 
fbrd,  4  John.  Ch.  R.  539;  Watson  on  Partn.  ch.  1i  p.  54  ;  Id.  ch.  2,  pi  67; 
Id.  91 ;  Ex  parte  Young,  2  Yes.  &  Beam.  249, 243.  Jacobsen's  Sea  Laws, 
by  Frick,  ch.  3,  p.  36,  37,  edit  1819- 


CIL  XVI.]  RIGHTS  AlfJ)  WT£R£STS  OF  PARTOWNERS.  613 

that  the  jus  accrescendi  has  no  existence  among  mer- 
jchaats,  or  ui  the  business  of  commerce  and  naviga- 
tion. A  different  doctrine,  which  should  introduce 
into  the  maritime  law  the  narrow  doctrine  of  the 
commcm  law,  as  to  joint-tenancy  and  the  right  of 
survivorship,  would  be  fatal  to  the  interests  of  pomr 
merce,  and  overthrow  the  plain  dictates  of  public 
pdicy.  The  whole  course  of  conunercial  usage  and 
opinion  has  settled  the  doctrine  the  other  way ;  and, 
accordingly,  upon  the  death  of  one  of  the  partown- 
ers,  his  executors  and  administrators  become  tenants 
in  common  of  the  ship  with  the  survivois.^     Of  course. 


1  Abbott  on  Shipp.  P.  1»  cb.  1,  §  1,  p.  1 ;  Id.  oh.  3,  §  i ;  Nkhol  v. 
Mumford,  4  John.  Ch.  R.  522 ;  S.  C.  20  John.  R.  611.— In  the  5th  Loji- 
don  Edition  of  Abbott  on  Shippin^^,  P.  1,  oh.  9,  §  1,  the  following  note 
(a)  occurs.  ^  This  is  the  nost  vsual  pmetice.  if  the  inteieeto  are  not 
severed  and  diatinguiahed  in  thia  way,  hot  the  entire  ahip  ia  granted  to  a 
number  of  persona  generally,  it  is  apprehended  they  become  joint  ten- 
ants at  law,  and  that  the  rule  Jna  accrescendi  inter  meroatores  locum  non 
habet,  which  is  applicable  to  a  ship,  ia  to  be  enforced  oidy  in  a  Court  of 
JSquity.''  To  which  the  American  Editor  (1839)  has  aubjoined  the  follow- 
ing comment.  **  This  is  not  a  note  of  the  original  Author,  but  of  his 
English  Editor.  The  point  stated  in  it  seems  new,  and  is  apparently 
contrary  to  what  is  laid  down  in  Watson  on  Partnetriiip,  wh«e  he  seems 
to  consider  the  rule,  aa  to  the  jus  aeorasoendi,  not  applicable  either  to 
partnerahips  generally,  or  to  ownership  of  vessels  in  shares,  but  as  an 
exception  created  by  the  law  merchant,  and  neoessary  far  the  advance- 
ment of  oommerce.  In  chapter  1,  pb  54,  he  says ;  ^If  aeveral  either  build 
or  purchase  a  ship,  they  are  partowners  or  partners  aa  to  this  concern.' 
And  again  in  chapter  2,  p.  67 ;  *  There  is  no  difference  in  the  interest  of 
partners  in  goods  to  be  disposed  of  in  the  course  of  trade,  and  in  a  chat- 
tel, the  keeping  and  employment  of  whioh  constitnte  the  object  of  the 
partnership.  The  partowners  of  a  ship  are  tenants  in  common  with  each 
other  of  their  reapective  interestB.'  He  afterwarda  saya  in  chapter  2,  p.  91, 
that  a  partowner  of  a  ahip  can  only  dispoae  of  his  own  share,  and  not  of 
that  of  his  co-owners,  even  if  it  be  partnenhip  property.  The  case  of  The 
King  V.  Collector  of  the  Customs,  (2  M.  ds  Selw.  233,)  proceeds  on  the 
principle,  that  the  same  rule,  as  to  non-survivorship,  exists  as  to  property 
in  ships,  as  in  common  partnership  property.  No  allusion  waa  there 
made  as  to  the  necessity  of  a  suit  in  equity  by  the  representative  of  the 
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the  general  rale  of  law,  as  to  the  rights  of  tenants  in 
common,  prevails  in  regard  to  ships,  that  each  part- 
owner  can  sell  only  his  own  sHare  thereof ;  whereas, 
in  cases  of  partnership,  (although  not  in  cases  of  joint- 
tenancy,)  any  one  partner  can  sell  the  entirety  of 
the  shipJ 


deceased  in  any  case ;  and  the  particalar  shares  of  each  party  in  the  ship 
are  not  stated  or  referred  to  as  material  facts.  In  America  it  has  nol 
been  unusual  to  omit  any  specification  of  the  shares  of  each  paitowner, 
both  in  the  register  and  bill  of  sale ;  and  it  has  never  been  yet  decided, 
that  such  an  omission  made  the  parties  joint-tenants  with  benefit  of  surri- 
vorship.  Mr.  Collyer  entertains  the  like  opinion  with  the  American 
Editor.  Collyer  on  Partn.  B.  5,  ch.  4,  p.  798, 2d  edit  It  may  be  added, 
that  this  is  now  the  general  understanding  of  the  doctrine  in  America. 

3  Kent,  Coram.  Lect  43,  p.  40,  4th  edit;  Id.  Lect  45,  p^  151.  In  Ohl 
V.  £agle  Ins.  Ca  (Circuit  Court,  Oct.  T.  1896,  May  T.  1827,  &  C. 

4  Mason,  R.  J72,  309,)  the  Court  thought,  that  if  no  other  distinct 
shares  appeared  in  the  register  or  bill  of  sale,  the  parties  must,  in 
the  absence  of  all  other  proof,  be  presumed  to  hold  in  equal  moieties. 
See  also,  In  the  matter  of  Blanshard,  (2  Barn.  &  Cresw.  244);  Ex  parte 
Young,  (2  Ves.  d&  Beam.  R.  242);  Nichol  v.  Mumford,  4  John.  Ch.  R. 
522,  S.  C;  20  John.  R.  611  and  615,  note." 

1  Abbott  on  Shipp.  Pt  1,  ch.  1,  4  2,  p.  3,  5th  edit ;  ante,  §  89,  90,  91 ; 
2  Bell,  Comm.  B.  7,  ch.  4,  p.  655,  5th  edit ;  Collyer  on  Partn.  B.  5,  ch.  4, 
§  4,  p.  811,  2d  edit ;  Jacobsen's  Sea  Laws,  by  Frick,  ch.  3,  p.  36, 37, 
Edit  I8ia—  Mr.  Chancellor  Kent  (3  Kent,  Comm.  Lect  45,  p.  154, 4th 
edit)  has  well  stated  the  distinction  between  partownership  in  ships  and 
partnership  in  ships.  He  says;  '*The  cases  recognise  the  clear  and 
settled  distinction  between  partowners  and  partners.  Partownership  is 
but  a  tenancy  in  common,  and  a  person  who  has  only  a  part  interest  in  a 
■hip,  is  generally  a  partowner,  and  not  a  joint  tenant  or  partner.  As  part- 
owner  he  has  only  a  disposing  power  over  his  own  interest  in  the  ship, 
and  he  can  convey  no  greater  title.  But  there  may  be  a  partnerahip,  as 
well  as  a  co-tenancy,  in  a  vessel ;  and,  in  that  case,  one  partowner,  in  the 
character  of  partner,  may  sell  the  whole  vessel ;  and  he  has  such  an  im- 
plied authority  over  the  whole  partnership  efiects,  as  we  have  already 
seen.  The  vendee,  in  a  case  free  from  fhiud,  will  have  an  indefeasible 
title  to  the  whole  ship.  When  a  person  is  to  be  considered  as  a  part, 
owner,  or  as  a  partner,  in  a  ship,  depends  upon  circumstances.  The 
former  is  the  general  relation  between  ship-owneis,  and  the  latter  the  ex- 
ception, and  requires  to  be  especially  shown.  But  as  the  law  presumes, 
that  the  common  possessors  of  a  valuable  chattel  will  and  desire  whatev- 
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^  418.  It  is  obvious^  that  a  personal  chattel,  vested 
in  several  distinct  proprietors,  cannot  be  advantage- 
ously possessed  or  enjoyed,  unless  by  common  con- 
sent and  agreement  among  them  all.^  For,  as  each 
has  an  equal  title  to  the  possession  and  use  thereof, 
no  one  can  oust  the  others  of  that  possession  or  use ; 
and,  when  once  a  struggle  or  controversy  exists  among 
them  for  the  accomplishment  of  purposes  adverse  to 
each  other,  the  mischief  must  be  immediate  to  the 
interest  of  some,  and  perhaps  ultimately  ruinous  to 
that  of  all.  This  remark  applies  with  peculiar  force 
to  ships,  which  (as  has  been  quaintly,  but  -truly  said) 
were  ^^  originally  invented  for  use  and  profit,  not  for 
pleasure  or  delight ;  to  plough  the  sea,  not  to  lie  by 
the  walls."  ^  Hence,  while  the  possession,  use,  and 
employment  of  other  personal  chattels  have  been  gen- 
erally left  to  the  free  and  unrestricted  discretion  of 
the  proprietors  thereof,  and  their  own  sense  of  the 
necessity  of  mutual  co-operation  and  forbearance  for 
their  mutual  benefit,  it  has  been  the  policy  of  maritime 
nations,  from  a  very  early  period,  to  provide  regula- 
tions respecting  the  joint  ownership  of  ships,  in  order 
to  prevent  the  obstinacy  of  one  or  more  proprietors 
from  interfering  with  the  just  rights  and  interests  of 


er  is  necessary  to  the  preservation  and  profitable  employment  of  the  com- 
mon property,  partowners,  on  the  spot,  have  an  implied  anthority  from 
the  absent  partowners,  to  order  for  the  common  concern  whatever  is 
necessary  for  the  preservation  and  proper  employment  of  the  ship.  They 
are  analogous  to  partners,  and  liable  as  such  for  necessary  repairs  and 
stores  ordered  by  one  of  themselves ;  and  this  is  the  principle  and  limit 
of  the  liability  of  partowners." 

1  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  3,  p.  68,  5th  edit. 

9  MoUoy,  B.  2,  ch.  1,  §  2 ;  Godolphin,  Adm.  Jarisd.  Introd.  p.  13 ;  The 
Appollo,  1  Haggr.  Adm.  R.  306, 312 ;  3  Kent,  Comm.  Lect  45,  p.  151, 152, 
4th  edit 
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the  rest,  as  ivell  as  to  promote  the  general  advance- 
ment of  commerce  and  navigation,  and  to  add  to  the 
resources  of  national  weadth  and  national  power. 
Hence  in  cases  of  ships,  almost  all  maritime  natioas, 
in  modern  times,  have  provided  regulations,  by  which 
some  of  the  partowners  of  the  ship  shall  be  at  lib* 
erty,  notwithstanding  the  dissent  of  others,  to  employ 
it  in  trade  and  navigation  for  their  own  profit,  and  at 
their  ovm  expense  and  risk.  Of  course,  if  all  are 
agreed,  and  all  consent,  the  employment  and  the  ex- 
penses and  the  profits  are  to  be  on  the  joint  accomit 
and  for  the  joint  benefit.  In  such  cases,  it  is  not 
unusual  for  all  the  owners  by  common  consent,  or  a 
fixed  agreement  among  themselves,  to  appoint  an 
agent  (who  may  be  either  a  partowner,  or  a  stranger) 
to  superintend  the  management  and  concerns  of  the 
ship,  who,  (as  has  been  jusdy  said),  by  a  very  intelli- 
gible figure  of  speech,  is  called  the  ship's  husband, 
and  who  directs  the  repairs,  appoints  the  oflBcers 
and  mariners,  and  genersdly  conducts  all  the  affiurs 
and  arrangements  for  the  due  employment  of  the 
ship  in  commerce  and  navigati(m.' 


1  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  2,  p.  68, 5th  edit;  Card  o.  Hope,  2 
Bam.  &  Cresw.  661 ;  CoUyer  on  Partn.  R  5,  ch.  4,  §  4,  p.  810, 3d  edit ; 
3  Kent,  Comm.  Lect  45,  p.  151, 156, 4th  edit;  1  Bell,  Comm.  R  3,  Pt  1, 
ch.  4^  §  2,  p.  503,  504,  5th  edit ;  Jaoobgen's  Sea  Laws,  by  Frick,  ch.  3; 
p.  d8|  39,  £dit  18ia  —  Mr.  CoUyer  on  this  subject  says ;  <«  In  order  to 
administer  the  afihirs  of  the  ship  with  unanimity,  it  is  usual  to  appoint  a 
ship's  husband.  He  may  be  either  a  partowner  or  a  stianger,  and  may 
be  appointed  by  writing  or  by  paroL  His  duties  are  to  see  to  the  proper 
outfit  of  the  vessel ;  to  have  a  proper  master,  mate,  and  crew ;  to  see  to 
the  furnishing  of  provisions  and  stores ;  to  see  to  the  regularity  of  all 
the  clearances  from  the  Custom-house ;  to  settle  the  contracts ;  to  enter 
into  proper  charter-parties,  or  engage  the  vessel  for  general  freight;  lo 
settle  for  freight,  and  adjust  averages  with  the  merchant;  to  preserve 
proper  certificates  and  documents  in  case  of  future  disputes  with  insureis 
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^  41 9,  It  follows  of  course,  that  wherever  the  ship 
b  reasonably  repaired,  or  necessary  expenses  are  in 
curred  by  the  consent  of  all  the  owners  for  the  com- 
mon benefit,  each  partowner  is  bound  to  contribute 
his  share  thereof;  and,  if  the  whole  has  been  paid  by 
one  partowner,  he  has  a  right  at  law  to  recover  their 
several  contributory  shares  from  each  of  the  others.^ 
Now,  in  this  respect,  the  case  differs  from  one  of  a 
mere  partnership  in  a  ship ;  for  in  the  latter  case,  (as 
we  have  seen,^)  no  partner  has  any  right  of  contribu- 
tion against  the  others  for  any  sums  paid,  or  expenses 
incurred  on  the  joint  account,  until  all  the  partnership 
concerns  are  adjusted;  and,  then,  only  in  Equity.^ 
There  is,  on  the  other  hand,  in  some  respects,  a  coin- 
cidence between  the  cases ;  for  in  each  of  them  all 
the  parties  are  at  the  common  law  jointly  liable,  in 
solidoj  for  the  whole  debt  to  third  persons,  who  have 
credited  them  for  the  repairs,  or  other  expenditures, 
for  the  common  benefit.^ 

^  420.  The  French  law  agrees  vidth  ours,  so  far  as 
it  makes  all  the  partowners  liable  in  the  like  manner, 
as  partners,  to  contribute  their  proportion  of  all  the 
necessary  debts  and  reasonable  expenses,  incurred  for 
the   common  benefit.     But,  if   one  partowner    only 


or  freighters,  and  to  keep  regular  books  of  the  ship^  But  without  special 
powers,  he  cannot  borrow  money  generally  for  the  use  of  the  ship, 
though  he  may  settle  accounts  and  grant  bills  for  them,  which  will  form 
debts  against  the  concern.  Nor  can  he,  without  special  authority,  insure 
the  ship."  See  also  1  Bell,  Coram.  B.  3,  Pt  1,  ch.  4,  §  2,  p.  503, 504, 
5th  edit;  Sims  v.  Britain,  4  Bam.  dt  Adolp.  375;  3  Kent,  Comm,  Lect 
45,  p.  157, 4th  edit 

1  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  13, 15,  p.  82,  84, 5th  edit 

9  Ante,  §  219, 290, 260. 

3  Ante,  $  219, 220, 221,  260. 

4  3  Kent,  CkHnm.  Lect  45,  p.  156,  4th  edit 
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has  contracted  witk  the  crefitDr,  the  btter  can  have  no 
recoiirae  for  Ae  debt,  except  againsC  the  paiticiilar 
partner^  with  whom  he  has  oontracfed.  Howerery  up-* 
on  payment  of  it,  that  party  has  Ins  renied|y  orer  against 
the  others  for  their  conttihotory  Aares.*  On  die  can- 
traiy,  in  cases  <^  mere  commefcial  partnerships,  die 
French  law  makes  each  partner  EaUe,  in  soUdOy  to  the 
ae£tor  for  Ae  whole  debt*  If,  indeed,  all  the  paort* 
cfwners  have  jointly  contracted  'vnth  the  credStor,  each 
w3l  be  liable  to  him  in  severalty  for  his  own  shaoe  of 
die  joint  debt ; '  and  for  that  only,  mdess  they  have 
aJB  agreed  to  be  boond  in  soUdeJ^  The  law  6i  Hoi-- 
land  is  in  this  respect  concidenft  widi  the  French 
law,  making  the  several  paitownets  in  aH  cases 
chargeable  fw  the  repairs  and  other  expenses  npoB 
the  ^p  only  according  to  their  respective  interest,  in 
die  ship.'  In  all  cases  of  this  sort,  however,  we  are 
to  understand,  that  die  expenses  are  incorred  vrith 
the  ccmsent  of  all,  or  at  least  of  a  raafority  of  the 
parlowners ;  far  neither  a  nn^e  portowner,  nor  a  mi- 
nority of  the  partowners  have  any  right  to  make  any 
such  repairs,  or  incor  any'soch  expenses,  against  the 
will  of  die  msyority ;  the  latter  having  (as  we  shall 
l^esendy  see)  a  complete  anthMity  to  regulate  the 
whole  concerns  of  the  ship.* 

§  421.  Where,  however,  no  common    consent    or 
agreement  exbts  among  the  owners,  as  to  the  pos- 

X  Podiier,  de Sociedfe, n.  187;  Id.  n.  185;  U. a. 86;  Abbott oa  flbiH^ 
Ptl,dL8,$]5^fidiedit. 
s  Pothier,  de  Socielfe,  n.  96 ;  ante,  §  108;  105^  106L 

3  PoCbiar,  de  SoeWlft,  n.  186»  187. 

4  Pocbier,  de  SocieOfe,  n.  186;  187. 

5  Abbott  OB  8hi|ip.Pt],Gb.3»§lJs  p.  84,51b  edit,  «fa>ctai¥j 
in  Peckhmi,  pw  155w 

•  Pott,  (  496, 437. 
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sesskm,  use,  enjoyvient,  or  preservation  of  the  ship, 
it  becomes  necessary  to  ascertain,  what,  at  the  com-* 
mon  law,  are  the  ordinaiy  rights,  duties,  obligations, 
and  liabilities  of  the  partowvers,  either  inter  seae,  or  in 
respect  to  third  persons.  And  in  the  first  place,  as  be- 
tween the  partowners  l^msehres.  The  inquiry,  winch 
is  here  first  naturally  presented,  is,  what  are  the  rights, 
and  duties,  and  liabilities  of  the  partowners  of  a  ship 
to  each  other  in  respect  to  repairs  and  other  expen- 
ditures, made  by  any  of  them  for  the  proper  or  ne- 
cessary preser?ation  thereof.  The  general  under- 
standing at  the  common  law  is,  that,  if  there  be  no 
express  or  implied  agreement  between  the  owners, 
either  by  their  omduct,  or  by  their  acts,  sanctioning 
any  such  repairs  or  expenditures,  although  any  one  or 
more  of  the  owners  have  a  right  to  incur  them ;  yet 
they  have  no  remedy  over  against  the  others  for  con- 
tribution thereto;  but  they  must  themselves,  whether 
they  constitute  a  majority  or  minority  of  the  owners, 
bear  the  whole  charge.^ 

^  422.  The  reason,  usually  given  for  this  doctrine, 
is,  that  no  one  partowner  has  a  right  to  compel  an- 
other, against  his  will,  to  incur  any  burthen  or  expense, 
even  although  necessary  for  the  preservation  of  the 
common  property;  but  it  should  be  left  to  his  own 
firee  choice.  For,  otherwise,  in  case  one  partowner 
were  poor,  it  might  operate,  as  a  grievous  evil,  and 
compel  him  to  sell  his  share  by  a  sort  of  forced  sale.^ 
Perhaps  the  doctrine  may  have  been  founded  upon  the 
analogy  to  cases  of  joint  ownership  of  lands  and  woods, 
under  the  old  common  law,   where    no   one   owner 


1  Abbott  on  Shipp.  Pt  J,  ch.  3,  §  2,  p.  69, 70, 71, 5th  edit  1829;  8  Kent, 
Comm.  Lect  45,  p.  153, 154, 4th  edit 
>n>id. 
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was  bound  to  contribute  to  the  repairs  of  the  fences 
and   other    meliorations,    made   upon   the    common 
property,    although    for    the    common    benefit,    un- 
less done  with  the  common  consent  and  agreement 
of  all  the  owners,  or  justified  by  a  special  custom.^ 
But  there  was  an  exception  in  cases  of  houses  and 
mills,  which  being  of  a  higher  legal  consideration,  for 
the  habitation  of  man,  and  for  the  general  good  of  the 
realm,  the  common  law  required  all  the  owners  to 
contribute    towards    the    necessary   repairs   thereof.* 
There  seems  to  be  great  good  sense  in  this  distinc- 
tion ;  and  certainly  it  is  not  less  applicable  to  the 
case  of  ships,  which  are  for  the  use  and  habitation  of 
man,  and  the  general  good  of  the  country,  than  it  is 
to  houses  and  mills.     The  Roman  law  positively  af- 
firms -the  like  doctrine  of  contribution,  in  respect  to 
reparations  of  houses  held  in  common.'    And,  hence, 
some  maritime  writers  in  modern  times  have,  as  we 


1  Lewis  Bowie's  Case,  11  Co.  R.  82,  b. ;  Ca  Litt  200,  b. 

s  Fitzh.  Nat  Brev.  127;  Id.  162;  Ca  Litt  200,  b.— Lord  Holt  is 
ported,  in  Tenant  v.  Goldwin,  2  Lord  Raym.  1089,  1093»  to  have  said ; 
'*  That  the  writ  is  grounded  upon  the  custom  of  the  place,  and  not  upon 
the  common  law ;  and  there  is  such  a  custom  in  many  places,  and  there 
is  no  other  authority  for  it"  It  is  not  a  little  remarkable,  that  neither 
hold  Coke,  noSr  Fiteherbert,  in  affirming  the  doctrine,  make  any  allusion 
whatever  to  any  such  custom ;  but  they  put  it  as  a  doctrine  of  the  common 
law ;  and  put  it  upon  the  express  ground,  "  that  owners  are  in  that  case 
(as  Lord  Coke  says)  bound,  pro  bono  pMieoj  to  maintain  houses  and  mills, 
which  are  fbr  the  habitation  and  use  of  men."  Mr.  Chief  Justice  Par- 
sons, in  delivering  the  opinion  of  the  Court  in  Carver  v.  MiUer,  4  Masa. 
R.  559,  561,  states  it  to  be  a  clear  doctrine  of  the  common  law.  The 
like  doctrine  was  affirmed  by  Mr.  Justice  Jackson,  in  delivering  the 
opinion  of  the  Court  in  Doane  v.  Badger,  12-  Mass.  R.  65,  70.  But  see 
Converse  v.  Ferre,  11  Mass.  R.  325,  326. 

3  Dig.  Lib.  17,  tit  2, 1.  52,  §  10 ;  Pothier,  Pand.  Lib.  17,  tit  2,  n.  53 ; 
Domat,  B.  3,  tit  1,  §  5,  art  6, 7, 8. 
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shall  presently  see,  applied  it  bj  analogy  to  the  case 
of  partownership  of  ships.' 

^  423.  Whether,  indeed,  this  supposed  doctrine  of 
the  common  law,  as  to  ships,  is  founded  upon  satis^ 
factory  principles  or  not,  may  perhaps  be  thought  to 
deserve  more  grave  consideration,  than  it  seems 
hitherto  to  have  received.  If  we  look  to  the  gene- 
ral policy  of  shipping  and  navigation  in  all  commer- 
cial nations,  and  the  olgects,  for  which  joint  ownership 
in  ships  is  allowed  and  encouraged,  that  is,  to  create  a 
large  and  flourishing  marine  trade  by  the  union  of  small 
capitalists,  and  thereby  augmenting  private  wealth, 
as  well  as  national  interests,  we  shall  see,  at  once, 
why  the  ordinary  rules  with  regard  to  joint  ownership 
in  other  personal  property  have  been  made  to  yield 
in  the  case  of  ships,  and  have  either  been  wholly  set 
aside,  or  controlled  by  principles  of  a  more  equitaUe 
and  liberal  character.  Now,  it  is  scarcely  practica- 
ble to  state  a  single  reason,  why  the  ordinary  rules 
should  have  been  relaxed  in  other  cases,  which  is  not 
strictly  applicable  to  the  case  of  repairs,  necessary 
and  proper  for  the  due  preservation  of  the  ship.  In  a 
just  and  reasonable  sense,  all  such  repairs  are  for  the 
common  benefit  of  all  the  owners,  in  order  to  prevent 
the  utter  ruin  and  destruction  of  the  common  prop- 
erty ;  and  they  also  generally  enhance  the  value,  as 
well  as  preserve  the  sound  state,  of  the  property. 

§  424.  It  is  clear,  (as  has  been  already  suggested,*) 
that  many  of  the  maritime  jurists,  as  well  as  some  of 
the  positive  codes  of  modem  maritime  nations,  assert 
the  doctrine,  that  all  the  owners  of  a  ship  are  bound 


1  Abbott OD  ^lipp.  Pt.  It  ch.  3,  $2,  pu  68,  69,  5th  edit;  pott,  §  434, 
note  (3). 
9  Airte,H22. 
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to  contribute  according  to  their  shares  for  all  expenses 
incurred  in  the  necessary  reparation  thereof  by  any 
one  of  the  owners ;  —  and  this  duty  may  be  enforced 
by  suit  in  case  of  their  neglect  or  refusal.  Straccha 
affirms  this  in  positive  terms,  and  in  this  he  is  follow- 
ed by  Roccus  and  other  jurists.'  It  has  also  the  sanc- 
tion of  the  highest  tribunals  of  Genoa,  one  of  the 
most  enlightened  commercial  states  in  the  early  pro- 
gress of  commercial  enterprise  in  the  Mediterranean.' 
Nay,  in  some  states  and  by  some  jurists  the  doctrine 
has  been  pressed  farther;  so  that  if  the  negligent 
owner  did  not,  after  due  notice,  within  a  limited  time 
pay  his  proportion  of  the  repairs  with  interest,  he 
forfeited  his  title  to  his  share  in  the  ship;  a  se- 
vere and  harsh  regulation,  which  is  scarcely  conso- 
nant to  the   liberal  spirit  of  maritime  jurisprudence.^ 

I  Straccha,  De  Navibna,  Pars  2,  n.  8,  p.  420,  eSUt  1669;  Roccus,  De 
Nav.  n.  22 ;  2  Emeiigon,  Traits  des  Contrats  a  la  Grosse,  ch.  4,  §  4,  p^  427 
to  p.  429,  edit  1783. 

9  Decis  RotB  Genue,  Decis.  170,  d.  3;  Straccha,  De  Mere.  p.  265^ 
edit  1669. 

3  n>id.;  Straccha  de  Nayib.  Pan  2,  n.  8,  p.  420,  edit  1669;  Roccus, 
de  Nav.  n.  22 ;  ElmerigoD,  Traill  a  la  Grosse,  ch.  4,  §  4,  Tom.  2;  p.  427, 
edit  1783.  —  Straccha,  in  the  pasaa^  referred  to,  says;  ^ Naves  plenm- 
que  refectione  egere,  nemo  est,  qui  nesciat ;  et  innuit  Jurisc.  in  1.  fin.  £ 
de  ezer.  Nee  etiam  longo  tempore  durant,  licet  novis  tabulis  reficiantnr ; 
ut  scribit  Ange.  in  1.  foramen.  £  de  ser.  urb.  pre.  Undo  proximo  acce- 
dit  ad  propositas  qusstiones  ilia  dubitatia  Duqs  fingito  ezercitores,  sea 
ejusdem  navis  dominos;  alteram  cessantem,  et  negligentem  reficere; 
alterum  vero  navim,  que  vitiam  fecerat,  communi  nomine  refecisse. 
Puto,  si  intra  quatuor  menses  socius  cessans  nommos  pro  portions  eroga* 
tos  cum  centesimis  usuris,  non  restitnerit  consocio,  qui  reiecerit,  ex  ora- 
tione  Divi  Marci  reficienti  jus  dominii  pro  solido  vendicare,  vel  obtinere 
decretum  esse.  L.  sL  firatres.  §  idem  respondtt  Vers.  §  idem  respondit  socius, 
qui  cessautis.  £  pro  socio.  L  si.  ut  proponis.  C.  de  edifi.  privat  Q^oe  jura 
singulariter  notanda  inquit  Areti.  (Inst  de  act  §  sequens.  n.  13.)  socium 
cessantem  reficere  rem  communem.  Si  enim  alter  reficit,  et  cessans  intra 
quatuor  menses  non  restituit  partem  impensarum  cum  usuris,  perdit  do- 
minum  sue  partis,  et  reficienti  acquiritur.  Probat  et  commendat  ibidem 
Jason,  sub  num.  48.  et  idem  Jason,  in  repet  L  quominos.  £  de  flam.  n. 
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^  425.  Above  all,  the  Consolato  del  Mare  has  explic- 
itly sanctioned  the  doctrine,  and  declared,  that  when 
the  partowner-master  (Patron,  Senyor  de  Nau)  finds, 
that  the  ship  needs  repairs  in  the  place  of  residence 
of  the  owners,  if  all  of  them,  upon  notice,  consent  to 
have  them  made,  he  may  repau:  the  ship  at  the  ex- 
pense of  all,  and  hire  money  on  the  share  of  any  de- 
linquent partowner,  who  fails  to  discharge  his  portion. 
If  the  owners  deem  the  repairs  improper,  because 
the  ship  is  not  worth  repairing,  then  either  the  part- 
owner-master,  or  the  other  owners  may  compel  a  pub- 
lic sale  of  the  ship.  But  if  such  master  repairs  the 
ship  without  the  consent  of  the  other  partowners, 
none  of  them  will  be  liable  to  him  for  such  repairs ; 
but  he  must  reimburse  himself,  as  he  may,  out  of  the 
earnings  of  the  ship.^ 

^  426.  Pothier  has  affirmed  the  general  doctrine 
of  the  liability  of  every  partowner  to  contribution  for 
all  repairs,  reasonably  (uiilemerW)  made  upon  the  com- 
mon property,  af  least  if  he  does  not  abandon  his 
part  of  the  property ;  and  he  applies  it  to  ships.^    He 


112,  et  in  1.  crq^itor.  n.  7.  ff.  si  cert  peta.  Hoc  idem  placuit  Veron.  (in 
tract  de  servi.  urb.  predi.  in  tit  de  refect  rub.  59.  vers,  quarto  queritur,) 
subdens,  id  valde  notandum  esse.  Et  vide  Mars.  sing.  3^.  mille."  The 
passage  in  the  Digest  (lib.  17,  tit  2, 1.  52,  §  10,)  is  as  follows ;  "  Idem  re- 
spondit :  Socius,  qui  cessantis  cessantiumve  portiones  insule  restituerit, 
quamvis  aut  sortem  cum  certis  usuris  intra  quatuor  menses,  postquam 
opus  refectum  erit,  recipere  potest,  exigendoque  privilegio  utetur,  aut 
deinceps  propriam  rem  habebit  Potest  tamen  pro  socio  agere  ad  hoc, 
ut  consequatur,  quod  sua  intererat  Finge  enim,  malle  eum  roagis  suum 
consequi,  quam  dominium  insule :  Oratio  enim  D.  Marci  idcirco  quatuor 
mensibus  finit  certas  usuras,  quia  post  quatuor  diminium  dedit" 

I  Consolato  del  Mare,  cb.  200  [245] ;  Id.  ch.  194  [299] ;  Id.  ch.  197, 
[242].  I  quote  from  Pardessus's  Edition,  Tom.  2,  p.  237  to  p.  240 ;  Id.  p. 
223  to  p.  227 ;  Id.  p.  231  to  p.  233. 

9  Pothier,  de  Society,  App.  n.  187;  Id.  n.  ^92 ;  Id.  n.  86.  His  language 
is,  (n.  187) ;  **  A  regard  des  deites  contract^es  pour  les  affaires  de  la 
communaut^  durant  la  coipmunaut^,  tel  que  seroit  un  march^  fait  ayec 
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takes  the  appropriate  distinctioiL  in  such  cases, 
that  the  other  partowners  are  not  tiable  to  the  me- 
chanics, who  have  made  the  repairs ;  but  only  to  the 
partowner,  who  has  procured  them  to  be  made.^  And 
be  founds  himself  upon  the  doctmie  •of  the  Pandects. 
Si  (sdes  communes  eintj  aut  paries  communis^  et  eum  re- 
jieere^  vel  demolire^  vel  in  eum  immtere  quid  opus  sit ; 
communi  divide$ido  judicio  erit  agef^dumj  aut  inter dicto^ 
uti  possidetis^  experimur.^  The  same  doctrine  is  main- 
.tained  in  the  Institutes,  as  arising,  ^uon  ex  contractUj 
in  all  cases,  where  one  proprietor  incurs  expenses 
.upon  the  common  .property,  which  are  for  the  benefit 

des  oayriera  pour  des  r^psratioDs  k  iklre  k  guelqne  .h^riUge  comaiiiB,  il 
n'y  a  que  celui  des  quasi-associ^,  qai  les  a  cootractfeefl,  qui  en  aoit  tena 
enven  les  cManciers,  sauf  k  lai  k  t^en  faire  mdemniser  par  ses  quasi- 
associ^,  pour  la  part  que  chacun  d'euz  a  dans  la  eoamanaxi^  lonqi^IleB 
out  ^t^  utUemeat  contract^es.  Lonque  ces  quasi-aasoci^  les  oot  con- 
tract^ ensemble,  s*il  n'y  a  pas  une  clause  de^  solidity  ezprim^e,  chacun 
d'euz  n^en  est  tenu  envera  le  cr^ancier  que  pour  sa  portion  virile ;  de 
mftme  que  nous  l^vons  d6cid4,  supri,  k  P^gard  des  8oci6t6s  partkalieics^ 
qui  ne  sent  pas  soci^t^s  de  commerce ;  sauf  k  se  faire  raiaon  entre  euz 
de  ce,  que  chacun  d'eux  en  doit  porter  de  plus  ou  de  moins  que  cette  por- 
tion virile,  eu  ^gard  k  la  part,  qu'il  a  dans  la  coonnunant^*'  Again  lie 
adds,  (n.  193);  *^Cest  encore  une  des  obligations,  que  forme  la  comma- 
naut^,  que  chacun  des  quasi-associ^  est  oblig^  de  contribuer  poor  la 
part,  qu'il  a  dans  la  communaut^,  auz  reparations,  qui  sont  k  faire  anx 
choses  communes,  k  moins  qu'il  ne  voulut  abandonner  la  part,  qn*U  a  dans 
la  chose."  Emerigon  thinks,  that  the  Jurists,  who  maintain  the  doctrhie, 
that  the  share  of  a  delinquent  owner  is  forfeited  by  omitting,  after  notice, 
within  the  limited  time  to  pay  his  contributoty  portion,  is  founded  upon 
a  mistaken  application  of  the  law  of  the  Emperor  Adrian,  (Cod.  Libw  S, 
tit  10, 1.  4,)  respecting  repairs  on  houses,  which  he  deems  to  be  a  mere 
local  regulation  for  the  improvement  of  Rome.  2  Bmerig.  des.  Asmr. 
Traits  des  Contrats  a  la  Groase,  ch.  4,  ^  4,  p.  427,  edit  ITBa  Bot  Ekne- 
rigon  insists  equally  with  Pothier,  that  tiie  delinquent  owner  is  liable  to 
contribution ;  and  that,  upon  his  refusal,  the  other  owners  may  borrow 
the  money  on  bottomry  on  his  share.  2  Emerig.  Traits  a  la  Grosse,  cL 
4,  §  4,  p.  429,  edit  178a 

1  Ibid. ;  ante,  §  420. 

9  Dig.  Lib.  10,  tit  3, 1. 12;  Pothier,  Pand.  Lib.  14,  tit  3,  n.  07 ;  Pothier, 
de  Society  n.  86, 192. 
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of  all.  Item,  si  inter  aliquas  communis  res  sit  sin^  so- 
delate^  veluti  quod  pariter  eis  legata  donatave  essety  et 
alter  eorum  alteri  ideo  teneatur  communi  dividundo  ju- 
dido,  quod  solus  Jructus  ex  ed  re  perceperitj  aut  quod 
sodus  gw  solus  in  earn  rem  necessarias  impensas  fece- 
rit ;  non  intdligitur  ex  contractu  proprie  ohligaius  esse ; 
quippe  nihil  inter  se  conlraxerunt ;  sed,  quia  ex  male" 
fido  non  tenetur,  quad  ex  contractu  teneri  ddeiur.^ 

1  Inst  Lib.  3,  tit  28,  §  a    See  also  Dig.  Lib.  17,  tit.  2, 1.  S3,  §  10. - 
It  sboald  be  recollected,  that  in  the  Roman  law  no  such  distinction  gen- 
erally prevailed  between  real  estate  and  personal  estate,  as  is  reco'gnised 
in  the  common  law.    Both  might  descend  and  be  devised  in  the  same 
way,  and  both  were  generally  affected  by  the  same  incidents.    Yinnius, 
in  commenting  on  the  text  says;  ''Tertia  species,  quie  quasi  ex  contractu 
obligationem  producit,  est  communio  rerum  inter  aliquoe  citra  societatem 
suscepta.    Rerum  communio  sic  inter  aliquos  constituta,  sive  faeredita- 
tis  inter  coheredes,  sive  rerum  singularum  inter  eos,  quibus  eadem  res 
legata  aut  donata  est,  quive  simul  eandem  rem  emerunt  sine  affectiode 
societatis,  duarum  rerum  obligationem  parit ;  nam  et  consortem  ad  rerum 
divisionem  obligat,  et  in  commnnione  manenti  prcstationibus  quibusdam, 
ad  eam  communionem  pertinentubus,  implicat  (1.  item.  Labeo.  22,  §  4,  fam. 
ere.  L  4,  §  3,  comm.  divid.)  Prima  et  pnecipua  hie  obligatio  est,  quod  cen- 
sors, si  sponte  communionem  omittere  noUt,  compellatnr  ad  divisionem 
judicio  divisorio ;  in  quo  hoc  maxim^  agi  constat,  ut  sua  cuique  parte  ad- 
judicata,  k  communione  quam  nee  suscipere,  nee  retinere  quisquam  cogi- 
tur,  (L  26,  §  4,  de  cond.  ind.  1.  ultim.  C.  comm.  div.  discedatur.  1. 1.  fam. 
ere.  1. 1,  comm.  divid.  §  quedam.  20, 1  inf.  ce  act)    Divisio  rerum  qua! Lb 
sit,  que  in  ea  adjucatio,  queve  routua  condemnatio,  ezplicatur  §  4,  et 
seqq.  inf.  de  offic.  jnd.    PriBstationes  personales  inducontur  vel  lucri,  vel 
damni,  vel  impensarum  nomine.  (1. 3,  comm.  div.)    Lucri,  ut,  si  quid  ad 
unum  ^  consortibus  ex  re  communi  pervenit,  id  cteteris  communicet  (1.  3, 
C.  eod.  d.  §  4,  inC  de  off.  jud.  et  hoc  text)    Damni,  ut,  si  quid  damni  in 
re  communi  datum  aut  factum  est  culpa  aut  negligentia  unius,  id  ceteris 
proportione  cujusque  sarciat  (1. 16,  §  pen.  1.  heredes.  25,  §  non  tantum.  16^ 
et  §  item  culpa.  18, 1.  inter  coheredes.  44,  quod  ex  fact.  5  fam.  ercisc.) 
Culpa  antem  non  ad  exactissimam  diligentiam  dirigitur;  quonian,  qui 
rem  cum  alio  communem  habet,  propter  suam  partem  causam  habet  g»- 
rendi ;  et  ideo  non  major  diligenUa  ab  eo  exigitnr,  quam  qnalem  suis  re- 
bus adhibere  consuevit  (d.  1.  heredes.  2£s  $  non  tantnm.  16.)  Impensamm, 
ut,  si  que  ab  uno  in  res  communes  facts  sunt,  quas  propter  partem  suam 
necesse  habuit  fiicere,  ei  d  ceteris  pro  rata  refundantor.''    Yinnius,  Comm. 
ad  Inst  Lib.  3,  tit  28,  $  3,  p.  716, 717,  edit  172&    The  doctrine  of  th» 
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§  427.  In  the  next  place,  as  to  the  emplojmeit 
and  equipment  of  the  ship  fot  any  voyage  or  adveih 
ture.  We  have  already  seen,  that  in  cases  of  part- 
nership at  the  common  law  the  ms^ritj  of  the 
partners  in  the  absence  of  all  contrary  sdpulatioitt, 
possess  entire  authority  to  regulate  and  transact  aU 
the  concerns  of  the  partnership ;  and  that  this  oaa- 
jority  is  to  be  decided  by  the  maj<Nrity  of  persons,  and 
not  by  that  of  interests  in  the  partnership.^  The 
French  law  has  on  this  point  adopted  the  rule  of  the 
common  law ;  and  each  in  this  respect  differs  entirelj 
from  the  Roman  law,  by  which  (as  we  have  seen)  a 
single  partner  might  prohibit,  as  far  as  he  was  con- 
cerned, any  particular  act  or  contract  of  the  other 
partners,  so  that  it  should  not  bind  him.^  But  in  re- 
lation  to  the  partowners  of  ships,  a  difierent  rule  pre- 
vails at  the  common  law ;  for  (as  we  have  seen)  no 
one  or  more  of  the  owners,  whether  a  majoriti^,  or  a 
minority,  can  by  incurring  expenses,  or  making  re- 
pairs upon  the  ship,  oblige  the  other  owners  to  con- 
tribute thereto,  unless  they  have  expressly  or  im- 
pliedly consented  to  the  same.^ 

text,  SB  Btated  by  Pothier,  and  upheld  by  the  Roman  law,  is  probably  to 
be  received  with  the  qualification,  that  the  repairs  have  been  made  with- 
out any  actoal  knowledge  or  dissent  of  the  other  owneis ;  for,  by  the 
French  law,  as  we  shall  immediately  see,  the  majori^  of  the  owners  in 
interest  have  the  entire  control  and  management  of  aU  the  conceniB  of 
the  ship ;  and,  by  the  Roman  law,  even  in  cases  of  partnership,  one  psit- 
ner  alone  might,  by  his  single  prohibition,  prevent  the  others  from  bind- 
ing him  by  any  of  their  acts  or  contracts.    Ante,  §  134. 

1  Ante, §  123, 124.  Seed  Kent, Comm.Lect 45, p.  153, 154,1% '^ 
edit 
8  Ante,  §  124;  8  Kent,  Comm.  Lect  45^  p.  153, 154, 155, 4th  edit 
3  Abbott  on  Shippu  Pt  1,  ch.  3,  $  2,  pi  70, 71, 5th  edit;  ante,  $  123, 
124.— -The  case  of  The  Steamboat  New  Orleans  o.  Phobos,  11  Peten, 
B.  175,  is  directly  in  point  The  English  aathorities,  above  cited,  seem 
to  leave  the  matter  in  doubt    Upon  principle,  there  does  not  seem  tsf 
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§  428.  What  then,  it  may  be  asked,  is  to  be  done 
in  case  of  any  disseUt  by  one  or  more  of  the  part- 
owners,  not  only  as  to  the  repairs,  but  as  to  the 
emjdoyment  of  the  ship  upon  any  projected  voyage 
or  adventure  ?  Is  the  idiip  to  remain  idle,  and  rot  at 
-  the  wharf  ?  Or  may  the  ship  be  equipped  and  em- 
ployed, so  as  to  earn  freight  and  subserve  the  general 
commercial  policy  of  the  country,  as  well  as  the 
private  interest  of  the  other  owners  P  The  common 
law  has  here  adopted,  and  followed  out  the  doctrines  of 
Courts  of  Admiralty,  founded  upon  the  enlarged  and 
equitable  principles  of  maritime  jurisprudence.  It  au- 
thorizes the  majority  in  value  or  interest  to  employ  the 
ship  upon  any  probable  design  ;  and  yet,  at  the  same 
time,  it  takes  care  to  secure  the  interest  of  the  dissen- 
tient minority  firom  being  lost  in  any  employment, 
which  he  or  they  disapprove.^  If  the  majority  choose, 
therefore,  to  employ  the  ship  upon  any  particular  voy- 
age or  adventure,  they  have  a  right  so  to  do,  upon 
giving  security  by  stipulation  to  the  minority,  if  requi- 
red, to  bring  back  and  restore  the  ship  to  them,  or  in 
case  of  her  loss,  to  pay  them  the  value  of  their 
shares.*    When  this  is  done,  the  dissentient  partown- 


just  reasoo,  f/hj  the  minority  shoald  not  poseeBs  the  same  rights,  aa  to 
the  employment  of  the  ship,  as  the  majority,  if  the  latter  refuse  to  em- 
ploy her.  And  the  policy  of  the  general  role  would  seem  fairly  to  reach 
8odi«  case,  since  otherwise  the  ship  must  remain  unemployed,  and  earn 
no  freight  for  any  one.  See  3  Kent,  Comm.  Lect  45,  p.  151, 152, 15^ 
4th  edit 

1  Abbott  on  Shipp^  Pt  1,  ch.  3,  §  2,  p.  70, 71,  5th  edit ;  Godolphin  on 
Adm.  Jurisd.  Introd.  p.  13;  The  Apollo,  1  Hagg.  Adm.  R.  306, 313 ;  In  the 
matter  of  Blanshard,  3  Bam.  &  Cresw.  344,  248,249;  Molloy,  de  Jure 
Marit  B.  2,  ch.  1,  §  2,  p.  308, 10th  edit  1778 ;  Id.  §  3, p.  310;  SirLeoline 
Jenkins's  Works,  by  Wynne,  Vol.  1,  p.  76,  84 ;  Id.  p.  792 ;  Jacobsen's 
Sea  Laws,  by  Frick,  ch.  3,  p.  43»  44, 45,  edit  18ia 

9  Abbott  on  Shipp.  Pt  1,  ch.  3,  $  3,  p.  70,  5th  edit;  3  Kent,  Comm. 


628  PARTOWHKKSHIP.  [CH. 

era  bear  no  portioa  of  the  expenses  of  die  oodk; 
and  they  aie  not  entitled  to  shafts  in  the  profits  of  the 
ondertaking ;  but  the  ship  sails  wholly  to  the  charge 
and  risk,  and  for  the  profit,  of  the  others.'  And  a 
comi^ete  jurisdicdmi  exists  in  the  Coort  of  Admiral- 
ty, not  only  to  oompd  such  a  stipulation  to  be  giFen 
by  the  msyority  at  the  instance  of  the  minority ;  but, 
also,  if  the  ship  is  in  possesion  of  the  minoiity,  to 
compel  the  delivery  thereof  upon  ^ving  sodi  a  stipu- 
lation to  the  majcntj,^    On  the  other  hand,  if  the 


Lect  45,  p.  151, 152, 4di  edit ;  CoHyer  on  Paitn.  R  5,  ch.  4,  $  4,  p.  806; 
807,806,2dedit;Molloy,B.2,cb.l,§3;3  BiaCiTil  and  Adm.  Ltw, 
131 ;  The  Apollo,  1  Han;;.  Adm.  R.  906;  Ex  parte  Bhnaiiard,  2  Bun.  &. 
Cres.  244,  249;  Wminga  v.  Blight,  2  Peten,  Adm.  R.  288;  Sea  Laws, 
441,  edit  1705;  Card  v.  Hope,  2  Bam.  &  Ciesw.  661,  674^  675;  The 
Steamboat  New  Orleana  v.  Pboftboa,  II  P«ten,  R  175. 

1  Ibid«;  Sir  Leoline  Jenkins's  Worics by  Wynne,  VoL  l,p.76;  Id.p. 
792;  Jacobsen's  Sea  Laws,  cb.  3,  p.  43, 44, 45,  edit  18ia 
^  Ibid.;  The  John  of  London,  1  Hagg.  Adm.  R  342, 316;  The  Pitt, 
1  Hagg.  Adm.  R  240.— Mr.  Abbott  has  stated  the  whole  doctrine  with 
great  clearness  and  accuracy  in  the  passage  above  refened  to.  He  says ; 
^  The  law  of  this  coontiy  qypeara  to  possess  an  imp(»tant  advantage 
over  all  the  ordinances,  that  have  been  cited ;  because,  while  it  andiQr- 
ixes  the  majority  in  value  to  employ  the  ship  *  npon  any  probable  design,' 
it  takes  care  to  secare  the  interest  of  the  dissraftient  minority  from  be- 
ing lost  in  the  employment,  of  which  they  disapprove.  And  ibr  this 
purpose  it  has  been  the  practice  of  the  Coort  of  Admiral^,  from  veiy  re- 
mote times,  to  take  a  stipulation  from  those,  who  desire  to  send  the  ship 
on  a  voyage,  in  a  sum  equal  to  the  value  of  the  shares  of  those,  who  dis- 
approve of  the  adventure,  either  to  bring  back  and  restore  to  tfiem  the 
ship,  or  to  pay  them  the  value  of  their  shares.  When  this  is  done,  the 
dissentient  partowners  bear  no  portion  of  the  expenses  of  the  outfit, 
and  are  not  entitled  to  a  share  in  the  profits  of  the  undertaking;  but  ahe 
sails  wholly  at  the  charge  and  risk,  and  for  the  profit  of  the  others.  This 
security  may  be  taken  upon  a  warrant  obtained  by  the  minori^  to  arrest 
the  ship.  And  it  \s  incumbent  on  the  minority  to  have  recourse  to  such 
proceedings,  as  the  best  means  of  protecting  their  interest;  or,  if  they 
forbear  to  do  so,  at  all  events  they  should  expressly  notify  their  dissent 
to  the  others,  and  if  possible,  to  the  merchants  also,  who  freight  the  ship. 
For  it  has  been  decided,  that  one  partowner  cannot  recover  damages 
against  another,  by  an  action  at  law,  upon  a  charge  of  fraudulently  and 
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majority  do  not  choose  so  to  employ  the  ship,  the 
minority  possess  the  same  right  upon  giving  the  like 
security,  and  are  in  like  manner  to  be  entitled  to  all 
the  profits  of  the  voyage  or  adventure,  and  are  to 
bear  all  the  expenses  and  outfits  and  risks  thereof.^ 

§  429.  In  this  respect  the  common  law  difiers  es- 
sentially fix>m  the  French  law.*  The  French  law,  in 
the  absence  of  any  positive  stipulation  of  the  part- 
owners  to  the  contrary,  gives  complete  authority  to  a 


deceitfully  eending  the  ship  to  fbrei^  parts,  where  she  was  lost  And  it 
has  also  heen  decided  in  the  Court  of  Chancery,  that  one  partowner  can^ 
not  have  redress  in  equity  against  another  for  the  loss  of  a  ship  sent  to 
sea  without  his  assent  These  decisions  axe  consonant  to  the  general 
rule  of  law,  that  where  one  tenant  in  common  does  not  destroy  the  com* 
mon  property,  but  only  takes  it  out  of  the  possession  of  another,  and 
carries  it  away,  no  action  lies  against  him;  but  if  he  destroys  the  com* 
mon  property,  he  is  liable  to  be  sued  by  his  companion.  And  in  a  case 
tried  before  Chief  Justice  King,  wherein  it  appeared,  that  one  part- 
owner  had  forcibly  taken  a  ship  out  of  the  possession  of  another,  se- 
creted it,  and  changed  its  name ;  and  that  it  afterwards  came  into  the 
possession  of  a  third  person,  who  sent  it  to  Antigua,  where  it  was  sunk 
and  lost;  the  Chief  Justice  left  it  to  the  jury  to  say,  under  all  the  cir- 
cumstances of  the  case,  whether  it  was  not  a  destruction  of  the  ship  by 
the  means  of  the  defendant;  and  they  finding  it  to  be  so,  the  plaintiff  re- 
covered the  value  of  his  share.  The  Court  of  Common  Pleas  afterwards 
approved  of  the  direction  of  the  Chief  Justice.  If  a  partowner  express- 
ly notify  his  dissent,  the  Court  of  Chancery  will  not  compel  him  to  con- 
tribute to  a  loss.  If  the  minority  happen  to  have  possession  of  the  ship^ 
and  refuse  to  employ  it,  the  majority  also  may  by  a  similar  warrant  ob- 
tain possession  of  it,  and  send  it  to  sea,  upon  giving  such  security."  Post, 
§434. 

1  The  Steamboat  New  Orleans  v.  Phcebus,  11  Peters,  R.  175;  The 
Apollo,  1  Hagg.  Adm.  R.  p.  906,  312;  Ez  parte  Blanchafd,  2  Bam.  & 
Cresw.  244, 249.  See  Godolph.  Adm.  Juried.  Introd.  p.  13;  MoUoy,  Jure, 
Marit  B.  2,  ch.  1,  §  2;  Abbott  on  Shipp.  Pt  1,  ch.  3,  $  6,  p.  74,  75,  5th 
edit ;  2  Bto.  Civ.  and  Adm.  Law,  131 ;  Sea  Laws,  442, 3d  edit ;  Willings 
V.  Blight,  2  Peters,  Adm.  R.  288;  3  Kent,  Comm.  Lect  45,  pi  155,  156, 
157, 4th  edit ;  ante,  §  427,  note  (3).  But  see  The  Elizabeth  &  Jane, 
1  W.  Robins.  New  Adm.  R.  27a 

9  See  1  Valin,  Comm.  Liv.  2,  tit  8,  art  4,  p.  575  to  p.  584,  edit  1766  ; 

bbott  on  Shipp.  Pt  1,  cL  3,  §  3,  p.  69, 5th  edit 

63» 
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nuyoritj  in  inteiest  (not  in  nomber)  to  make  lepain 
and  incur  expenses  on  the  ship  for  the  oonimon  ben- 
efit, to  which  all  the  other  joint  owners  will  be  boond 
to  contribate,  notwithstanding  their  dissent.  The 
Ordinance  et  Louis  14th,  of  1681,  expiesalj  de- 
clares, that  in  all  things,  which  concern  the  conunon 
interest  of  the  proprietors  of  the  ship,  the  opinion  of 
the  vaa^anlj  shall  be  fdlowed ;  and  that  shall  be  re- 
puted to  be  the  majwity,  which  holds  the  largest 
shares  of  the  ship.^  In  this  respect  the  French  law 
seems  to  have  followed  out  the  doctrine  promulgated 
upcm  some  other  occamHis  in  the  Roman  law.  Sodi, 
for  example,  as  in  the  case  of  creditors — Pari  au- 
tern  quaniitate  debiti  inventOj  diqnri  vero  creditantm 
numero ;  tunc  amplwr  pars  obtineatj  Ha,  tU  quodplwri- 
bus  placeatj  hoc  statuatur.*  And  again,  in  the  case  of 
arbitrators ;  Judicium  enim  integrum  est,  quod  pturi-^ 
morum  senieniiis  comprobaiur^  And  again ;  Majorem 
esse  partemy  pro  modo  debiti,  non  pro  numero  persona- 
rum,  placuU  ;^  and  again ;  Quod  major  pars  Curia  effe- 
cit,  pro  eo  habetur,  ac  si  omnes  egerini^  And  in  an- 
swer to  the  question,  what  in  a  just  sense,  may  be 
deemed  repairs  or  expenses  for  the  conunon  benefit, 

1  1  Valin,  Comm.  Li?.  2,  tit  8«  ait  6^  p.  575.  The  present  coumiaciil 
Code  of  France  gives  the  like  aothoritj.  Code  de  Comm.  art  320 ;  Boulaj 
Patjy  Droit  Comm.  Tom.  I,  tit  3,  $  5,  pi  340;  Emerigon,  Traiti6  a  la 
Grosse,  ch.  4,  §  4,  Tom.  2,  p.  427,  edit  1783;  Pardessos,  Droit  Comm. 
Tom.  ^  ait  621,  p.  43, 44;  3  Kent,  Comm.  Lect  45^  p.  155,  156,  157, 
4th  edit 

<  Cod.  Lib.  7,  tit  71,  L  8,  cited  1  Valin,  Comm.  Liv.  2,  tit  8,  ait  4,  p. 
575;  Dig.  lib.  2,  tit  14, 1. 8 ;  Kuricke  ad  Qrdin.  Hanseat.  tit  5,  ait  7, p. 
758, 759. 

3  Cited  1  Valin,  Comm.  575.  See  also  Dig.  lib.  50,  tit  1,  L  19;  Id. 
Lib.  4,  Ut  8, 1. 17,  $  7;  Id.  L  27,  $  a 

4  Dig.  lib.  2,  tit  14,  L  8;  cited  1  Valin,  Comm.  57a 

ft  Cited  1  Valin,  Comm.  577;  Dig.  lib.  50,  tit  1,  L  19.  See  also  the 
passage.  Dig.  lib.  17,  tit  2, 1. 52,  §  10,  referred  to  ante,  §  424,  note  (3). 
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Valin  does  not  scruple  to  declare,  that  they  are  such 
as  are  reasonable  and  fit,  in  order  to  put  the  ship  in 
a  state  to  earn  freight,  and  to  be  suitably  navigated 
during  the  contemplated  voyage  or  adventure.^ 

^  430.  The  laws  of  other  foreign  maritime  nations 
seem  generally  to  coincide  with  these  provisions  of 
the  French  law,  and  abundantly  show,  that  the  doc- 
trine is  not  founded  upon  any  peculiar  policy  of 
France.*  The  Ordinances  of  the  Hanse  Towns  of 
1591  and  16H  expressly  afiirm  the  doctrine,  stating 
it,  in  one  place,  to  be  conformable  to  ancient  usage  ; 
and,  in  another  place,  to  be  conformable  to  the  an- 
cient usages  of  the  sea.^     The  ordinance  of  Rotter- 

1  1  Valin,  Comm.  Liy.  2,  tit  8,  art  5,  p.  579. 

9  Styppman.  Jus.  Marit  p.  416,  n.  101  to  n.  104;  Script  de  Jure 
Nautic.  Fascic.  Heineccii,  p.  416,  edit  1740 ;  Kuricke,  Jus.  Hauseat  art 
5,  7,  p.  755,  758, 759 ;  Boulay  Paty,  Droit  Comm.  Tom.  1,  tit  3,  §  5,  p. 
344, 345, 346;  Jacobsen's  Sea  Laws,  by  Frick,  ch.  3,  p.  40,  41,  edit  1818, 

3  Pardessos,  Collect  de  Lois  Marit  Tom.  2,  p.  526 ;  Droit  Marit  de  la 
Ligue  Anseatique  Reces  de  1591,  art  57 ;  Id.  Reces  de  1614,  art  7,  p. 
546 ;  Abbott  oo  Shipp.  Pt  1,  ch.  3,  §  3,  p.  70 ;  Cleirac,  Us  et  Coutum.  Ord. 
Ham.  art  59,  p.  211,  edit  1661;  Id.  p.  107,  edit  1788;  Malyne  Lex 
Merc.  p.  128,  edit  1636.  —  I  copy  from  Pardessus's  unrivalled  edition,  in 
this  and  the  following  citations.  Kuricke,  in  his  Commentaries  on  the 
Hanseatic  Ordinance,  (Kuricke,  Jus  Hanseat  tit  5,  art  7,  p.  758,  759, 
edit  1740,)  gives  the  general  provisions  of  the  principal  ordinances  of 
different  countries.  His  language  is ;  "  Jus  Wisbycen.  art  65.  hoc  in 
casu,  quando  nimirum  inter  exercitorem  et  nauclerum  conveniri  non  po- 
test, statuit,  nauclerum  nihilominus  posse  navim  illam  ducere  pro  naulo, 
quod  viri  boni  squum  esse  judicaverint  Et  art  66,  in  genere  sancitur, 
quod  omnes  exercitores,  quidquid  in  repaiationem  navis  nauclerus  impen- 
derit,  vel  etiaro  pro  ejusdem  necessitate  emerit,  ad  obulum  usque  solvere 
teneantur.  Jus.  Pruthenicum  (L  4,  tit  19,  art  4,  §  3,)  generaliter  vult,  quod 
illi,  qui  minores  partes  in  navi  habent,  sequi  debeant  eos,  qui  plus  in  eis 
possident  Jus  vera  Lubecense  (L  6,  tit  4,  art  6,)  alternative  idem  sta- 
tuit, nimirum  illos,  qui  minus  in  navi  possident,  reliquos,  qui  plus  tenent, 
aut  sequi,  aut  totam  navim  certa  pecunia  lestimare  debere,  optione  aliis 
data,  utrum  tantnmdem  dare,  aut  accipere  velint,  emptoremque  reliquis 
exercitoribus  pecnniam  istam  intra  sex  hebdomadas  postmodum  solvere 
teneri.  Jus  Danicum  artic.  61,  idem  pnecipit,  et  addit,  quod  si  nulla 
ratione  inter  se  convenire  possint,  navim  tamen  otiosam  jacere  non  opor. 
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dam  of  1721  ;^  that  of  Hamburg  of  1276  ;*  that  of 
Lubec  of  1299  ;^  and  also  the  laws  of  Wisfauy,  (al- 
though not  printed  in  the  comnicNi  editions/)  oontaiii 
provisions  to  the  same  etkcL 

§  431.  It  has  been  supposed  bj  a  learned  writer 
upon  this  sulgect,  that  the  common  law  has  in  this 

leat,  sed  exercitoram  potior  pan  illam  in  laiim  commodaoif  boo  perieala, 
exercere  poaeit;  illis  Tero,  qui  ezercere  navem  DelQemnt,  nuDa  vectona 
portio  danda  sit  Eodem  etiam  tendunt  Statat  Hambarg.  (Part.  2,  tit  1% 
aitic*  3,  et  Grot  d.  intr.  part.  33.)  Utut  aiiteni*lMBc  ezpediti  aiiit  joria  ea 
in  easily  ubi  plurea  ezercitorea  eziatunt,  qmsri  tamen  poteat,  qqid  hoe  in 
caau,  ubi  dao  tantom  Qiint  ezercitorea,  et  qnidem  inter  ee  diasentieBleiy 
juris  ait  ?  Certe  quom  pnevalere  debere,  qui  navim  navigare,  qoam  otio- 
aam  domi  manere  mavnlt,  inde  concludi  potest,  quod  Ulpianos  dioocrtii 
verbis  in  (L  12,  §  1,  ffl  de  uaufhict)  scribat:  NaTianaafincta  legato^  navi- 
gatom  mittendam  navim,  licet  naufragii  pericolom  immineat;  navim 
eniro  ad  hoc  parari,  nt  naviget,  dommodo  tamen  id  apto  et  non  advesM 
navigationia  tempore  fiat,  nayiaque  idoneia  hominibus  committatnr  (1.  16^ 
§  1,  et  1. 96,  in  fin.  ffl  de  R.  V.)  et  gnbematore  sit  inatnicta  (L  13,  §  2;  ft 
locat).^  See  aLao  Emerigon,  Trait6  des  Contrats  a  la  Groese,  ch.  4»  $  4, 
p.  427,  428,  edit  1783 ;  Id.  454,  455,  Edit  of  Boulay  Paty,  182& 

1  Ordin.  of  Rotterdam,  1721,  ait  172;  2  Magens  on  Insnr.  108;  Abbott 
on  Shipp.  Pt  1,  ch.  1,  §  3,  p.  70, 5th edit;  3 Kent, Comm. Lect 45^ p.  153, 
4th  edit 

9  Ordin.  of  Hamburg,  1276,  art  24;  Pardeaaus,  Collect  de  Lua  Ifant 
Tom.  3,  p.  346. 

3  Ordin.  of  Lnbec,  1299,  art  25 ;  Pardesaus,  Collect  de  Lov  Marit 
Tom.  3,  p.  410. 

4  Laws  of  Wisbny,  1841,  art  65,  66;  Pardewia,  Collect  de  Loia 
Marit  Tom.  1,  p.  522, 523.  See  also  Pardessus's  note  to  Tom.  1,  p.  582, 
523,  note  9, 10,  and  his  note  to  Tom.  2,  p.  526,  n.  (2).  In  these  notes  he 
states,  that  these  articles  are  not  found  in  the  Editions  of  1505,  or  the 
MSS.  of  1533  and  1537,  but  are  in  that  of  1541,  of  Gripswald.  Tba 
Cposolato  del  Mare  gives  to  the  master-owner  (Patron,  Segnor  de  la 
Nau),  who  undertakes  to  build  a  ahip,  a  right  to  compel  other  peraons, 
who  have  engaged  to  take  particular  sharea  in  the  ahip,  to  pay  their  pnK 
portions  of  the  expenses  of  building  the  same ;  or,  upon  their  defiudt, 
to  hire  money  on  their  shares  for  the  same  purpoae.  Conaolato  del  Maie^ 
cL  3,  [48],  as  given  in  Pardessus,  Collect  de  Loia  Marit  Tom.  3,  p.  50. 
I  have  not  discovered  in  that  venerable  Collection  any  traces  of  the  law 
as  to  the  employment  and  outfits  of  the  ship,  when  some  of  the  ownen 
dissent  See  also  Jacobsen's  Sea  Laws,  by  Frick,  cL  3^  p^  40  to  p^  43, 
edit  18ia 
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respect  an  important  advantage  over  all  these  ordi- 
nances ;  because,  while  it  authorizes  the  majority  in 
value  to  employ  the  ship  upon  any  probable  design, 
it  takes  *care  to  secure  the  interest  of  the  dissentient 
minority.'  Perhaps  it  may  not  be  so  very  manifest, 
that  such  an  advantage  really  exists;  for,  although 
the  majority  are  thus  entitled  to  employ  the  ship,  yet 
the  minority  cannot  derive  the  slightest  advantage  from 
that  employment;  and  they  may,  and  indeed  must, 
be  affected  somewhat  in  their  interest  from  the  natu- 
ral diminution  of  value  of  the  ship,  by  the  mere  wear 
and  tear  of  the  voyage  or  adventure,  even  if  no  acci- 
dent occurs  to  prevent  her  safe  return.  It  is  no- 
where affirmed,  that  the  minority  are  entitled  to  any 
compensation  for  such  diminished  value;  and  the 
general  theoiy  of  the  common  law  upon  the  rights 
of  partowners  certainly  authorizes  eveiy  partowner 
to  use  the  ship  for  his  own  purposes,  without  any 
liability  to  repair  the  natural  or  necessary  waste  or 
decay  occasioned  thereby.  On  the  other  hand,  al- 
though the  foreign  laws  and  ordinances  give  the 
majority  the  right  to  impose  the  burthen  of  sharing 
the  expenses  upon  the  minority ;  yet  the  latter  are  to 
share  fully  in  the  profits,  if  any,  in  the  voyage  or 
adventure,  according  to  the  well  known  maxim ;  Se- 
cundum naturam  esty  commoda  cujusque  reiy  eum  sequij 
quern  sequuniur  incommoda.^ 

^  432.  The  common  law  not  only  thus  gives  to 
the  majority  in  interest  of  the  partowners  the  right 


^  Abbott  on  Shipp,  Pt  1,  ch.  3,  §  4,  p.  70. 

9  1  Valin,  Comm.  Liv.  %  tit  8,  art  5,  p.  577,  578,  579;  Dig.  Lib.  50, 
tit  17,  1.  10. — The  Danish  Ordinance,  art  61,  according  to  Kuricke, 
is  similar  to  the  law  of  England.  See  above,  $  430,  note  (3);  Jacob- 
sen's  Sea  Laws,  by  Frick,  cb.  3,  p.  37,  40,  41,  42, 4a 
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and  authority  to  emploj  the  ship  apcm  any  proper 
voyage  or  adventure;  but  it  also  confers  upon  the 
majority  the  right  and  authority  in  aU  cases  to  appoint 
the  master  and  officers  and  crew  of  the  ships,  and 
to  displace  them  at  their  pleasure,  even  although  the 
master  should  be  a  partowner.^  But,  then,  this  an- 
thority  must  be  exeidsed  by  a  ftee  and  impartial 
judgment  in  the  choice  of  the  master  and  officers 
and  crew,  and  especially  in  the  choice  of  the  master, 
who  is  entrusted  with  the  management  of  the  outfit, 
and  with  the  navigation  of  the  ship.  Any  contract, 
therefore,  made  by  some  of  the  partowners  only, 
which  is  calculated  to  have  the  effect  of  fettering 
dieir  judgment,  and  of  binding  them  to  appoint,  or 
to  concur  in  the  appcHntment  of,  particular  persons 
as  master  and  officers,  is  a  vidation  of  that  duty. 
The  violation  of  duty  becomes  greater  and  more 
odious,  if  the  contract  is  founded  upon  motives  of  pe* 
culiar  gain  and  advantage  to  the  contractors ;  for  aD 
the  partovmers  ought  to  share  rateaUy  in  every  profit, 
that  may  be  made  of  the  ship.  And  if  such  contracts 
could  be  allowed  by  law,  they  must  operate  as  a  dis- 
couragement to  persons  to  become  partowners  of 
ships.^  Indeed,  the  duty  is  not  owing  singly  to  the 
other  partowners,  and  to  charterers  ^any),  but  also  to 
all,  whose  life  or  property  may  be  embarked  in  her. 
Such  a  contract  is,  therefore,  utterly  void,  as  against 
public  pdicy,  and  the  true  interests  of  commerce 
and  navigation.     Upon  this  ground  a  contract,  made 


1  This  18  also  the  role  of  the  Frencli  law.  Boiilay  Palyy  Droit  Onm. 
Tom.  1,  tit  3,  §  5^  p.  d40. 

•  Card  V.  Hope,  9  Bam.  &  Gresw.  661,  674,  675.  I  have  followed 
nearly  the  veiy  words  of  Lord  Tenteiden  in  his  able  jndgment  in  tfiii 
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by  two  partowners,  who  were  the  ship's  husbands, 
with  a  third  person  to  sell  him  a  part  of  their  shares, 
and  he  to  be  appointed  master  (they  holding  the 
majority  of  interests),  and  they  to  be  continued  as 
the  ship's  husbands,  and  he  or  they  to  have  the  ap- 
pointment of  his  successor,  as  master,  has  been  held 
to  be  utterly  void.^ 

^  433.  We  have  already  seen,  that  the  French 
Ordinance  declares,  that  the  opinim  of  the  majority 
of  the  owners  of  a  ship  is  to  govern  in  every  thing, 
which  concerns  the  common  interest  of  the  owners. 
(En  tout  ccj  qui  concerns  PintSret  commun  des  propriS- 
taires.^)  But  the  question,  as  to  the  extent  of  the 
power  of  the  majority  to  bind  the  minority  by  their 
acts,  or,  in  other  words,  what  is  to  be  deemed  in  the 
sense  of  the  Ordinance  for  the  common  interest,  is  a 
matter  still  left  open  to  construction  and  interpreta* 
tion.  Here,  Valin  is  very  explicit ;  and  he  declares, 
that  it  extends  not  only  to  the  repairs  of  the  ship,  but 
to  the  enterprise  and  voyage,  in  which  the  ship  b  to 
be  engaged,  to  the  choice  of  the  master,  officers,  and 
crew,  and  also  to  the  outfits  and  engagements  for  the 
voyage.  But  it  does  not  extend  to  any  right  to  compel 
the  dissenting  owners  to  contribute  their  shares  to  a 
cargo  for  the  ship  for  the  same  voyage.^  As  to  the  re- 
pairs and  other  legitimate  expenditures  and  charges  for 
the  voyage,  if  the  dissenting  owners  refuse  to  con- 
tribute their  shares,  it  is  competent  for  the  majority, 
after  such  refusal  and  due  proceedings  had,  to  take 


1  Card  0.  Hope,  2  Ban.  &  Cresw.  661, 674, 675. 

9  Ante,  §  439. 

>  1  Valin,  Comm.  Liv.  2,  tit  9,  art  5,  p.  576  to  p.  580,  edit  1766;  Par- 
desBua,  Droit  Comm.  T(»l  3,  ait  621,  p.  44,  45;  3  Kent, Comm. Lect45, 
p.  156, 157, 4th  edit 
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op  die  amount  on  faottomiy  for  the  acoount  and  risk 
of  the  dissenting  owners.^ 

§  434.  Butf  suppose  a  mayori^  of  the  owners  are 
agauist  any  employment  of  the  ship  upon  any  adren- 
tore  or  voyage  whatsoever  at  a  particolar  period,  as 
not  being  for  the  interest  of  the  ccmcem,  and  the 
minority  are,  at  the  same  time,  ready  and  wiUii^  to 
employ  the  ship  upon  a  pardcolar  adventure  or 
voyage,  the  question  then  arises,  whether,  in  the 
sense  of  the  ordinance,  the  magori^  have  stiH  the 
right  to  control  the  mimNity,  and  [wevent  any  sudi 
employment.  The  answer  given  by  Valin  in  the 
affirmative  seems  entirely  satis&cttny  in  its  reaaon- 
ing,  as  a  just  exposition  of  the  Ordinance.*    Whether 


1  1  Valin, ComiiLLiv.  2,  tit  8,  ait  5,  p.  576;  577, 579;  Pardesoi, Droit 
CoiDiii.  Tom.  3,  art  621,  pi  44,  ^  4a 

s  1  Valio,  Gomm.  Ut.  2,  tit  3»  ait  5,  p.  582, 583;  Boulaj  Patj,  Droit 
Comm.  Tom.  1,  tit  3,  $  5,  p.  344, 345  to  348;  Koricke,  Ju  Haneat  tit 
5,  art.  7,  p.  758,  759,  edit  Heineoc.  Scrip.  Naot  Fucic  edit  174a— 
Sereral  of  the  maritime  Jorista  of  other  countries  entertain  a  difleicBt 
opinion.  Mr.  Chancellor  Kent  has  aonuned  ap  the  opinions  on  each  aide 
with  his  usual  ability  and  accoracy.  <*  By  the  French  law,  the  majority 
in  interest  of  the  owners  control  the  rest,  and  in  that  way  one  partowner 
may  govern  the  management  of  the  ship,  in  opposition  to  the  wishes  alt 
fifty  other  paitowners,  whose  interests  onited  are  not  eqoal  to  his.  Tlik 
control  relates  to  the  equipment  and  employment  of  the  ship,  and  the 
minority  must  contribute.  But  they  cannot  he  compelled  to  contribute, 
against  their  will,  for  the  cargo  laden  on  board,  though  they  wiU  be  en- 
titled to  their  portion  of  the  fieight  If  the  partowners  be  equally  di- 
Tided  on  the  subject,  the  opinion  in  favor  of  employing  the  ship  prevails, 
as  being  most  favorable  to  the  interests  of  navigation.  Many  of  the 
foreign  jurisfas  contend,  that  even  the  opinion  of  the  minority  ought  to 
prevail,  if  it  be  in  favor  of  employing  the  ship  on  some  foreign  voyage. 
Emerigon,  Ricard,  Straccha,  Kuricke,  and  Cleiiac,  are  of  that  opinion. 
But  Valin  has  given  a  very  elabwaie  consideration  to  the  subject,  and  he 
opposes  it  on  grounds,  that  are  solid,  and  he  is  sustained  by  the  provis- 
ions  of  the  old  ordinance,  and  of  the  new  code.  Boulay  Paty  foUows 
the  opinion  of  Valin,  and  of  the  codes,  and  says  that  the  contruy  doo- 
rine  would  enable  the  roinori^  to  control  the  majorityi  eontiaiy  to  the 
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the  common  law  has  adopted  the  like  rule,  seems  in 
the  present  state  of  the  authorities  doubtful,  although 
the  old  writers  manifestly  lean  in  favor  of  it*^ 

^  435.  A  question,  far  more  nice  and  difficult,  is 
to  decide,  what  is  to  be  done,  where  the  partowners 
have  equal  interests,  and  are  equally  divided  as  to 
the  ^employment  of  the  ship  upon  any  particular  voy- 
age or  adventure*  Within  this  predicament  several 
cases  may  arise;  (1.)  Where  the  partowners  are 
equally  divided,  as  to  the  employment  of  the  ship  upon 
any  voyage  or  adventure  whatsoever,  one  being  in 
favor  and  the  other  against  any  such  employment,  upon 
the  ground,  that  at  the  time  it  will  be  either  unprofit- 
able, or  very  hazardous,  under  all  the  circumstances ; 
(2,)  Where  each  partowner  is  equally  willing  to  have 
the  ship  employed  in  some  voyage  or  adventure ;  but 
they  differ  as  to  the  voyage ;  or,  (3.)  Where  each 
partowner  is  ready  to  take  the  whole  ship  for  a  voy^ 
age  to  be  planned  by  himself;  but  he  will  not  engage 
with  the  other  in  any  voyage  whatsoever.  What  is 
to  be  done  in  such  cases  ?  An  opinion  has  been  ex- 
pressed by  certain  learned  writers,  that  in  the  first 
case,  the  partowner,  who  is  willing  to  employ  the 
ship  for  a  voyage  or  adventure,  is  entided  to  have  it 
delivered  to  him  for  that  purpose,  upon  giving  the 
usual  security;  and  this,  indeed,  seems  to  be  the 
actual  practice  in  the  Admiralty  of  England.^ 

law  of  every  association,  and  the  plainest  principles  of  justice.  The 
majority  not  only  thus  control  the  destination  and  equipment  of  the  ship, 
but  even  a  sale  of  her  by  them  will  bind  the  right  of  privileged  creditors 
after  the  peformance  of  one  voyage  by  the  purchaser,  but  not  the  other 
partowners." 

I  Willings  V.  Blight,  2  Petm,  Adm.  R.  288;  Abbott  on  Shipp.  Pt  I, 
ch.  3,  §  4,  5, 6,  p.  70  to  p.  76;  ante,  $  427,  428.  See  The  Elizabeth  & 
Jane,  1  W.  Robins.  New  Adm.  R.  27& 

s  Abbott  on  Shipp.  Pt  1.  ch.  3,  $  6,  p.  75,  5Ch  e£t. ;  MoUoy,  de  Jare 

Partn.  54 
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^  436.  Cleirac  adopts  the  like  opnioo,  ib  wfaidi 
he  has  also  the  sapport  (rf*  other  Jurists.'  Stracdia, 
in  particular,  puts  the  case  directly.  Ei  ego  Jitfgo 
tibi  questionem;  Duoi  esse  Dominos  navisj  aUerum 
veUe  cangruo  tempore  adnavigandum  ipsam  navim  nth 
vigatum  mittere,aUerum  vera  maUe  in  porta  permanere ; 
el  prteferendum  ilium  exisHmOj  qm  rem  ad  usum  para- 
tum  tUi  velit^  et  vtiliter  agere,  recusanie  socio?  The 
reason  seems  to  he,  that  ships  are  deigned  fcr  navi* 
gation ;  and,  thus  employed,  diey  support  a  great  pub- 
lic OMnmercial  policy.'  The  French  Ordinance  seems 
«.  y^  aJ^  «■««.  l»vbg,  l»-.«r,  4. 
question,  as  to  the  profNnety  of  die  prqected  voyage, 
open  iot  discussicm.^ 

§  437.  But  the  two  last  cases  (there  being  an 
equality  of  interests)  have  been  thought  by  some  dis- 
tingui^ed  Jurists  to  be  whofly  unprovided  for  by  die 
common  law;  for,  under  such  circumstances,  there 
seems  to  be  no  ground  for  giving  any  preference  to 
either  partowner.'     In  cases  of  this  sort,  there  is  no 

Maiit  B.  2,  ck  1,  §  3,  p.  aoe,  lOth  edit  1778 ;  IMonlapioo  PaitB.B.3, 
ch.  I.  —  Molloy  holds  tbn  opioion.  (MoUoj,  de  Jare  Marit  &  2,  ch.  1, 
§2,Ii.306,10lfaeditl77a)  Bat  see  The  EUnbedi  1^  Jane,  1 W.  RobiDi. 
New  Adm.  R.  37a 

^  QeinCyUsetCoQt  dekMer.OrdiD.HaBBettOoiiiiiLUC59yp.211, 
edit  1661;  Steccha,de  Navib.  P  2,  d.  &> 

9  Straccha,  de  NaT.  P*  2,  $  6,  p.  420,  edit  1009. 

3  See  Cleirac,  Ua  et  CoaibiiD.  de  la  Mer.  Old.  Haan  Coom.  ait  9B^ 
p.  211,  edit  1661 ;  1  Valin^ComiiLLiv.  2,  tit  8,ait5^  pw585^  586;  K»- 
ricke,  Jofl  Hanaeat  tit  5^  art  7;  Script  de  Juie  Na«t  «C  Marit  hade; 
PL  758,759,  edit  1740;  ante,  §  429, 430,  note (3). 

4  1  y  alio,  OomoL  liv.  2,  tit  8,  ait  6;  pi  585^  56& 

A  AbbattonSbipp.Pt  l,ch.a,§5,p.72topi76,6lh  edit;  ld.§7,pL 
75, 76;  Ooston  v.  Hebden,  1  Wila.  R.  101.— In  thia  caae  a  partoviMr 
poaecDaed  of  a  email  riiaie,  inatitnted  a  eoit  in  the  Comt  of  Adntialty 
againat  the  nwjor  partowner,  who  was  also  master,  and  who  iasiated  vpen 
making  a  vojrage  with  the  ahip,  pnying  that  the  ahip  aught  he  aol^  er 
the  party  hare  aach  odier  lemedj,  aa  might  be  thon^t  proper  by  the 
Admiralty ;  and  the  other  applied  to  the  Oe«t  of  King^  Banoh  to  pn>- 
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doubt,  that  under  the  Ordinance  of  France  of  1681, 
a  sale  may  be  decreed  to  be  made  by  the  proper  tri- 
bunal, and  the  proceeds  divided  among  the  owners 
according  to  their  respective  shares.^  Malyne  evi- 
dently supposes,  that  the  general  maritime  law  au- 
thorizes a  sale  to  be  made  by  the  proper  Court  of 
Admiralty  in  all  cases,  where,  by  reason  of  the  dis- 
agreement of  the  partowners,  the  ship  cannot  be 
employed,  whether  tibere  be  an  equality  in  the  dis- 
senting interests,  or  not.^  MoUoy  adopts  the  same 
opinion ;  and  it  has  apparendy  the  support  of  others 
of  the  old  English  maritime  writers,  as  a  generally 
recognised  practical  rule.'  The  Consolato  del  Mare 
seems  to  uphold  the  doctrine,  that,  at  least  after  the 
first  voyage  of  a  ship,  which  is  owned  by  the  master  and 


hibit  the  Admiralty  from  proceeding  in  the  suit.  But  Chief  Justice  Lee 
said ;  **  I  have  no  doubt,  but  the  Admiralty  has  a  power  in  this  case  to 
compel  a  security,  and  this  jurisdiction  has  been  allowed  to  that  Court 
for  the  public  good.  Indeed,  the  Admiralty  has  no  jurisdictbn  to  com- 
pel a  sale ;  and  if  they  should  do  that,  you  might  have  a  prohibition  after 
sentence ;  or  we  may  grant  a  prohibition  against  selling,  or  compelling 
the  party  to  sell,  or  to  buy  the  shares  of  others/'  This  was  agreed  to  by 
the  whole  Court,  and  the  case  ended  by  prohibiting  the  Court* of  Admi- 
ralty to  direct  a  sale,  but  leaving  the  Court  at  liberty  to  compel  secu- 
rity. 

1  1  Valin,  Liv.  2,  tit  8,  art  6,  p.  584,  585,  586 ;  Boulay  Paty,  Droi. 
Comm.  tit.  3,  §  5,  p.  359  to  p.  366 ;  Emerigon,  Traits  a  la  Grosse,  ch.  4, 
5  4,  p.  427,  428,  edit  1783 ;  Id.  p.  454,  455,  edit  of  Boulay  Paty,  1827 ; 
Pardessus,  Droit  Comm.  Tom.  3,  art  GSiS,  p.  46,  47 ;  Abbott  on  Shipp.  Ptt 
1,  ch.  3,  §  7,  p.  75,  76,  5th  edit  —  The  present  Commercial  Code  of 
France  also  provides,  that  the  vessel  shall  not  be  adjudged  to  be  sold  in 
order  to  a  distribution  of  the  proceeds  among  the  joint  owners,  except 
upon  the  application  of  a  moiety  in  value  of  the  said  owners,  unless  there 
be  a  written  agreement  to  the  contrary.  Code  de  Commerce,  art  220 ; 
Locr^  Esprit  de  Code  de  Commerce>  Tom.  2,  p.  52,  53,  54 ;  Boulay  Paty 
Droit  Comm.  de  France,  Tom.  1,  tit  3,  $  5,  p.  339  to  p.  366. 

3  Malyne,  Lex  Merc.  ch.  30,  p.  120, 121,  edit  163& 

3  Molioy,  de  Jure  Marit  B.  2,  ch.  1,  §  3,  p.  310,  edit  1778 ;  2  Brown, 
Civ.  and  Adm.  Law,  131. 
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• 

Other  persons,  the  partowners  may  compel  a  sale  of  the 
ship,  in  case  of  a  disagreement  between  them.'  The 
law  of  Scotland  gives  a  right,  as  it  should  seem,  in  aU 
cases  to  the  dissenting  partners,  to  offer  their  shares 
for  sale  to  the  other  owners  at  a  particular  price; 
and,  if  this  offer  is  not  accepted,  then  to  require  a  ju- 
dicial sale  to  be  made  of  the  ship,  and  the  proceeds  to 
be  divided  among  them.^ 


1  Pardessus,  Collect  de  Lois  Marit  Tom.  2,  p.  62,  citing  Consolato  del 
Mare,  art  10  [55] ;  Id.  p.  207,  citing  Consol.  de  Mare,  art  184  [229] ;  Id. 
p.  233,  citing  Conaol.  del  Mare,  art  199  [244] ;  Id.  pi  237,  238,  citing 
Consol.  de  Mare,  art  200  [245]. 

»  Bell's  (Wm.)  Diet  of  Law  of  Scotland,  voce,  Sett,  Action  ofy  p. 
910 ;  Id.  Ship.  p.  915,  edit  1838 ;  1  Bell,  Comm.  B.  3,  Pt  1,  eh.  4,  $  II, 
p.  504,  5th  edit ;  3  Kent,  Comm.  Lect  45,  p.  153, 4th  edit,  note  (b).  —  In 
the  work  called*^  The  Sea  Laws,"  the  like  doctrine  is  afBrmed.  Sea 
Laws,  p.  441,  edit  1705.  In  several  of  the  foreign  ordinances  an  alter- 
native is  given  to  the  dissenting  partowners,  either  to  bny,  or  to  sell  their 
respective  shares  in  the  ship  at  a  fixed  price ;  and  if  they  refuse,  the 
majority  or  a  minority  may  employ  the  ship  in  navigation.  See 
Earicke,  Jos  Hadseat  tit  5,  art  7 ;  Script  de  Jure  Naat  et  Marit 
Fasc.  p.  758,  759,  edit  1740  Heinec.  See  also  the  opinion  of  Mr  Jus- 
tice Washington,  in  Brooks  &,  Davis  v.  The  Seneca,  18  American  Jurist, 
(Jan.  1838,)  p.  486,  490, 4&1.  Mr.  Justice  Washington  in  this  case  said; 
"  Our  attention  is  then  invited  to  the  civil  law,  or  rather  to  the  Roman 
marine  code,  another  legitimate  source  of  general  maritime  law ;  in 
which  we  find  sundry  wise  provisions  ibr  adjusting  disputes  between 
partowners  of  vessels,  from  which  the  three  following  rules  may  be  de- 
duced. (1.)  That  the  opinion  and  decision  of  the  majority  in  interest  of 
the  owners,  concerning  the  employment  of  the  vessel,  is  to  govern ;  and, 
therefore,  they  may,  on  any  probable  design,  freight  out  or  send  the  ship 
to  sea,  though  against  the  will  of  the  minority.  (2.)  But  if  the  majority 
refuse  to  employ  the  vessel,  though  they  cannot  be  compelled  to  it  by 
the  minority,  neither  can  their  refusal  keep  the  vessel  idle,  to  the  injury 
of  the  minority,  or  to  the  public  detriment ;  and  since,  in  such  a  case, 
the  minority  can  neither  employ  her  themselves,  nor  force  the  majority 
to  do  so,  the  vessel  may  be  valued  and  sold.  (3.)  If  the  interests  of  the 
owners  be  equal,  and  they  differ  about  the  employment  of  the  vessel,  one 
half  being  in  favor  of  employing  her,  and  the  other  opposed  to  it,  in  that 
case  the  willing  owner  may  send  her  out"  Mr.  Bell,  speaking  on  this 
subject,  after  stating  the  English  rule,  says ;  '*  In  Scotland  the  remedy 
has  been  by  sale.    Not  only  in  the  case  of  equality,  but  even  where  the 
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^  438.  It  has  also  been  generally  supposed,  that, 
according  to  the  common  law  of  England,  in  no  case 
whatsoever  of  a  disagreement  of  the  partowners,  as 
to  th^  employment  of  the  ship  upon  any  particular 
.foyage,  does  there  exist  any  jurisdiction  in  ihe  Court  of 
Admiralty  (and,  if  that  Court  has  it  not,  no  other 
Court  has,)  to  order  a  sale  thereof,  whether  the  ship 
be  owned  in  equal,  or  in  unequal  shares.  It  is  true, 
that  the  terms  of  the  commissions,  granted  to  the 
Judges  of  that  Court,  include  jurisdiction  of  all 
matters,  which  concern  owners  and  proprietors  of 
ships,  as  such,'  But  this  jurisdiction  of  the  Courts 
of  Admiralty  has  been  exercised  for  the  last  two  cen- 
turies in  England,  if  one  may  so  say,  in  vinculisy  in 
consequence  of  the  severe  penalties  imposed  upon  the 


puBority  opposed  the  omployment,  the  disBentieDt  owneis,  minority^  or 
equal,  have,  in  Admiralty,  been  entitled  to  insist,  either  for  a  sale,  or 
that,  at  a  price  pat  on  the  shares,  the  other  owners  shall  purchase  their 
shaies,  or  be  obliged  to  put  with  their  own.  This  doctrine  was  groondsd 
on  the  consideration,  that  partowners,  though  not  properly  copartnexs, 
frequently  suffer  by  the  contracts  or  delinquencies  of  shipmasters,  per- 
haps not  of  their  own  choosing ;  for  iHiich  they  are  answerable,  at  least 
to  the  valoe  of  their  own  share.  And  the  same  doctrine,  though  not 
supported  by  such  considerations  of  hazard,  was,  in  modem  timea^  ap- 
plied to  the  case  of  a  brewery  held  in  common.  Which  of  these  rules 
ought  now  to  prevail  in  this  united  country,  it  might  be  presumptuous  to 
say.  But  it  may  be  necessary  to  reconcile  them  in  some  future  case,  in 
which  the  property  comes  to  be  mixed,  and  persons  of  both  countries 
concerned  in  the  same  vessel.  Perhaps  the  course  followed  in  England 
may  be  followed  on  the  same  principles  of  equity,  which  have  recom- 
mended it  to  adoption  by  the  Court  of  Chancery  in  England,  as  a  measure 
of  less  harshness,  and  less  attended  with  peril,  than  the  remedy,  which 
we  have  long  used."  I  Bell,  Comm.  B.  3,  Pt  1,  ch.  4,  §  1,  p»  503,  5th 
edit  See  also  Jacobsen's  Sea  Laws,  by  Frick,  ch.  3,  p.  40  to  p.  43,  edit 
1818.  But  see  The  Elizabeth  &  Jane,  1  Wm.  Robins.  New  Adm.  R. 
27a 

1  Godolphin,  Adm.  Jurisd.  43 ;  Laws  of  the  Sea,  p.  259,  edit  1705 ;  De 
Lovio  V.  Boit,  2  Gallis.  R.  470,  note  (7) ;  Roughton's  Articles,  Art  1633 ; 
Clerke's  Praxis,  p.  145,  edit  179& 
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Judges  by  statute,  if  they  should  happen  unmtentkm- 
ally  to  exceed  their  true  jurisdiction ;  and  the  open 
hostility  and  prohibitory  interference  of  the  Courts 
of  common  law.'  The  commissions  have  thus  be- 
come practically  much  narrowed  in  the  import  Af 
their  terms  by  the  construction  of  these  latter  courts.* 
It  was  positively,  although  incidentally,  asserted  by 
Lord  Chief  Justice  Lee,  in  a  case  in  the  King's 
Bench,  in  the  reign  of  George  the  Second,  that  the 
Court  of  Admiralty  has  no  authority  to  compel  a  sale 
in  any  case  of  disagreement  whatever  between  part- 
owners.'  If  this  doctrine  be  in  reality  estaUished  in 
the  common  law  of  England,  it  is  a  reproach  both  to 
its  equity  and  its  justice ;  for  it  leaves  the  partowneis  of 
ships  without  any  remedy  whatsoever,  in  cases  where 
irreparable  injuries  may  arise  from  an  equality  of 
division  in  interests  and  opinions,  without  any  fault  or 
wrong  on  either  side.  Upon  what  ground  it  has 
been  asserted,  it  is  difficult  to  perceive.  It  certainly 
has  no  support  in  the  positive  maritime  law  of  other 
countries,  or  in  the  ancient  principles  of  maritime 
jurisprudence.^  All  these  point  the  other  way.  The 
Admiralty  Courts  of  England  have  never  of  them- 
selves adopted  any  such  limited  doctrine ;  but  have 
always  contended  for  the  exercise  of  the  fiill  jurisdic- 


1  See  De  Lovio  v.  Boit,  2  Gallis,  R.  398,  Slc 

9  The  Apollo,  1  Hagg.  Adm.  R.  306,  309.  — The  late  Act  of  Pariia- 
ment  (Statute  of  3d  and  4th  Victoria,  ch.  65,)  has  in  a  great  measure 
restored  to  the  Coort  of  Admiralty  its  ancient  jarisdiction,  as  well  as 
independence ;  and  it  exhibits  the  complete  triumph  of  principles  of  pablic 
policy  and  convenience  over  mere  technical  doctrines,  and  ^e  stem  op- 
position of  the  courts  of  common  law. 

3  Ouston  V.  Hebden,  1  Wilson,  R.  101 ;  Abbott  on  Shipp.  Pt  1,  ch.  3, 
p.  73,  74,  5th  edit ;  Jacobsen's  Sea  Laws,  by  Frick,  eh.  3,  p.  43, 44,  edit 
1818 ;  1  Montagu  on  Paitn.  B.  2,  ch.  1. 

4  Ante,  §  435,  436,  437. 
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tion  as  rightful,  although  they  have  been  practically 
compelled  to  surrender  it  under  the  imposing  au- 
thority of  the  Courts  of  common  law. 

^  439.  In  America  a  strong  disposition  has  been 
manifested  to  assert  the  right  and  duty  of  Courts  of 
Admiralty  to  decree  a  sale  of  the  ship  in  cases  of  an 
equal  division  of  voices  and  interests,  as  to  undertak- 
ing a  particular  voyage,  or  adventure.  It  has  been 
recognised  upon  several  occasions,  as  being,  within 
the  true  scope  of  ^e  Constitution  of  the  United  States, 
a  case  of  admiralty  and  maritime  jurisdiction ;  and  it  is 
sustained  by  reasoning,  which  it  is  difficult  to  overturn, 
unless  by  striking  out  of  the  commission  the  whole  au- 
thority of  the  Admiralty  in  cases  of  controversies  be- 
tween partowners;  and  also  by  disregarding  the  com- 
mon usages,  which  have  prevailed  among  maritime  na- 
tions from  an  early  period,  and  which  constitute  the  basis 
of  the  general  maritime  law,  as  well  as  of  the  positive 
codes,  which  affirm  and  enforce  it.^     The  right  to  order 


1  Ante,  §  435, 436, 437,  and  note  (2),  p.  612.— In  the  case  of  Skrine  v.  The 
Sloop  Hope,  (Bee's  Adm.  R.  p.  2,)  Judge  Bee  decreed  a  sale  of  a  ship  upon 
a  petition  of  one  partowner  against  another  partowner.  But  the  question 
was  very  elaborately  discussed  on  both  sides  by  very  able  counsel,  in 
the  case  of  Davis  &  Brooks  v.  The  Brig  Seneca,  (Gilpin,  R.  p.  10.)  The 
learned  Judge  of  the  District  Court  (Judge  Hopkinson)  pronounced  an 
opinion  against  the  jurisdiction  of  the  Court  to  decree  a  sale,  the  case 
being  that  of  the  partowners  being  equally  divided  in  opinion,  and  each 
wishing  to  employ  the  brig  upon  a  distinct  voyage.  Upon  appeal,  Mr. 
Justice  Washington  reversed  the  decree,  and  directed  a  sale ;  and  the 
parties  submitted  to  his  decision.  Upon  that  occasion,  Mr.  Justice  Wash- 
ington relied  upon  the  French  Ordinance,  not  as  a  mere  matter  of  posi- 
tive regulation,  but  as  an  exposition  of  the  general  maritime  law ;  and 
afterwards  he  added ;  ^  Having  ascertained  the  true  meaning  of  this 
article  of  the  French  Marine  Ordinance,  its  authority,  or  the  influence, 
which  it  should  have  in  deciding  this  cause,  is  next  to  be  considered. 
It  is  insisted  by  the  counsel  for  the  appellee,  that  this  article  is  nothing 
more  than  a  part  of  the  local  law  of  France,  founded  upon  the  Roman 
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a  sale  of  property,  sulgected  to  its  jurisdiction,  is  dearly 
a  matter  within  the  competency  (tf  a  Court  of  Admi- 


law  of  licitation,  adopted  by  France,  applicable  to  the  partition  of  prop- 
erty, movable  and  iouaoTable,  which  is  held  in  eommon  by  two  or  more 
persona,  which,  without  a  sale,  could  not  be  otherwise  conveniently  di- 
vided between  them.  And,  in  support  of  this  argument,  it  is  remarked, 
that  the  expressions  of  the  article  are  all  negative,  and  must  necesssrfly 
refwr  to  some  other  eode,  whenever  the  excepted  esse  shall  occur.  The 
ingenuity  and  the  imposing  i^pearanoe  of  this  argument  are  freely  ac- 
knowledged ;  but  it  will  not,  I  think,  bear  a  close  examination.  For, 
admitting  the  general  law  of  liettatton  to  have  formed  a  part  of  the  local 
law  of  France,  it  does  9ot  follow,  that  an  Ordinance  restraiiung  and 
qualifying  that  law  in  cases,  and  in  relation  to  subj^ts,  purely  maritime 
in  their  nature,  should  likewise  ibrm  a  part  of  the  local  law  of  that  coun- 
try. It  would  rather  seem,  that  on  aecount  of  their  maritime  chanoter, 
it  was  deemed  proper  to  withdraw  such  subjects  from  tbe  loc^  lor  the 
purpose  of  incorporating  them  into  the  general,  marine  code  of  the 
nation.  That  the  5th  article  is  of  this  description,  has  not  been  ques- 
tioned. It  was  00  deobt  oopied  from  the  Roman  maritime  code,  wfesoh, 
having  also  provided  for  cases  of  disputes  between  the  owners  of  un- 
equal interestB,  as  well  as  between  ihoae  having  equal  interests  in  one 
event  only,  it  would  seem  as  if  the  (kh  article  had  been  introduced  for 
the  purpose  of  pefecting  the  system,  by  affbrding  a  remedy  in  another 
event,  for  which  the  Roman  law  had  made  no  provision.  It  is  most  ob 
vious,  in  short,  that  Valin,  as  well  as  other  jurists,  who  hxvp  treated  of 
these  articles,  have  considered  them,  not  as  parts  of  the  cnmmcsi,  but  of 
the  maritime  law  of  France;  and  we  find  provisions  similar  to  them  in 
principle  introduced  into  the  commercial  code  of  that  countiy.  That 
the  Ordinances  of  Louis  XIV.  are  not  of  binding  authority  upon  the 
maritime  courts  of  other  countries,  I  freely  admit;  but,  as  aflSirdiiig evi- 
dence of  the  general  maritime  law  of  nations,  they  have  been  reqpected 
by  the  maritime  courts  of  all  nations,  and  adopted  by  most,  if  not  by  all 
of  them,  on  the  continent  of  Ekuope.  We  are  informed,  that  this  code 
was  compiled  from  the  prevailing  maritime  regulations  of  France,  and 
of  other  nations,  as  well  as  from  the  experience  of  the  most  respectable 
commercial  men  of  France.  And  why  should  not  such  parts  of  it  as  are 
purely  of  a  general  maritime  character,  which  are  adapted  to  the  com- 
mercial state  of  this  country,  and  are  not  inconsistent  with  the  municipal 
regulations,  by  which  our  courts  are  governed,  be  fi^owed  by  the  courts 
of  the  United  States  in  questions  of  a  maritime  nature?  I  leave  this 
question  to  be  answered  by  those,  who  would  restrain  the  admiralty  juris- 
diction of  the  Districts  Courts  within  the  limiti,  allowed  by  the  Common 
Law  Courts  of  England  to  be  exercised  by  the  High  Court  of  Admiralty 
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ralty,  and,  indeed,  is  familiar  in  practice,  in  order  to 
prevent   irreparable    mischiefs    or    impending  losses.^ 


of  that  country.  And  why,  let  me  tLgtln  ask,  shall  the  6th  article  of  this 
Code  be  rejected  in  the  case  now  under  consideration  ?  Neither  justice  nor 
policy  requires  it ;  for  it  is  manifest,  that  the  appellants  must  either  sur- 
render their  property  in  this  vessel,  or  rather  the  fruits  of  it  to  the  ap- 
pellee, or  their  equal  right  to  appoint  the  master,  and  to  decide  upon  her 
destination,  or  that  she  must  remain  idle  in  port,  until  the  subject  in  dis- 
pute is  totally  lost  to  both  the  owners.  There  is  no  other  imaginable 
alternative,  unless  it  be  the  one,  which  the  appellants  ask  for ;  for  if  the 
appellee  may  now  legally  claim  the  right  to  take  this  vessel  to  sea,  and, 
by  giving  security  for  her  safe  return,  may  take  to  himself,  in  exclusion 
of  the  other  partowners,  all  the  earnings  of  the  voyage,  his  right  to  em- 
ploy her,  on  the  same  terms,  as  long  as  she  shall  be  in  a  condition  to  be 
navigated,  will  continue  equally  valid,  and  the  exercise  of  it  can  no  more 
be  denied  then,  than  now.  Suppose,  for  the  purpose  of  further  illustrat- 
ing this  part  of  the  subject,  these  parties  had  filed  cross  petitions,  set- 
ting forth  the  difference  between  them,  respecting  the  appointment 
of  a  master,  and  each  praying  to  be  permitted  to  take  the  vessel  to  sea 
under  the  usual  stipulations ;  since  neither  could  entitle  himself  to  a 
preference,  what  could  the  court  do,  but  dismiss  both  petitions,  and  thus 
leave  the  vessel  unemployed ;  unprofitable  to  both  parties  and  to  the  in- 
terests of  commerce,  and  subject  to  all  the  injury,  to  which  such  a  state 
of  things  would  expose  her.  Yet  this  is  substantially  the  present  case ; 
and  if  the  court  has  no  power  to  decree  a  sale,  it  is  clear,  that  neither  of 
the  parties  can  take  the  vessel  to  sea,  without  a  decree  of  the  District 
Court  authorizing  him  to  do  sa  Upon  the  whole,  considering  the  article 
of  the  French  Code,  wliich  has  so  often  been  referred  to,  as  constituting 
a  part  of  the  maritime  law  of  nations ;  that  it  is  in  itself  a  wise  and 
equitable  provision ;  that  it  is  not  inconsistent  with  the  conmiercial  state 
of  this  country,  or  with  any  law,  which  should  govern  this  court ;  I  feel 
myself  not  only  at  liberty,  but  bound  to  adopt  and  apply  it  to  the  present 
case ;  and  I  shall,  therefore,  reverse  the  sentence  of  the  District  Court, 
and  decree  a  sale  of  this  vessel.  My  opinion,  I  acknowledge,  was  very 
different,  when  this  cause  was  opened,  from  that  which  I  now  entertain. 
I  had  read  that,  which  was  pronounced  in  the  District  Court  by  the  learn- 
ed judge  of  that  Court,  with  an  entire  conviction  of  its  correctness.  But 
the  new  evidence,  which  has  been  introduced  in  this  court,  presents,  in 
at  least  one  most  essential  particular,  a  different  case  from  that,  which 
was  submitted  to  the  view  of  that  court"  Brooks  &,  Davis  v.  The  Sen- 
eca-, 18  American  Jurist,  Jan.  1838,  p.  486,  493,  493, 494.    The  decisions 

(1)  Ibid. 
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Analogy,  therefore,  is  clearly  in  its  favor ;  and  unless 
some  limitation  or  exception  can  be  asserted  to  exist, 
either  in  the  origin,  or  constitution,  or  practice  of  the 
Court  itself,  it  will  not  be  a  very  satisfactory  mode  of 


of  the  Courts  of  CommoD  Law  upon  questions  of  Admiralty  Jurisdiction 
ought,  for  many  reasons,  iiistorically  well  known,  to  be  received  with 
great  scruple  and  hesitation,  especially  when  considering  the  times,  when 
these  questions  were  principdly  agitated,  during  the  hostile  controver- 
sies between  these  Courts  and  the  Court  of  Admiralty.  Nor,  indeed, 
considering  the  very  slight  means  of  knowledge  then  possessed  by  the 
Courts  of  Common  Law  upon  the  doctrines  of  commercial  and  maritime 
jurisprudence,  a  system  very  little  in  consonance  with  the  strict  doctrines 
of  the  common  law,  is  it  at  all  a  matter  of  wonder,  that  the  decisions  of 
these  Courts  upon  this  subject  should  have  little  in  them  to  commend 
them  for  adoption  in  the  present  age,  either  in  point  of  reasoning,  or  of 
principle,  or  of  learning.  How,  indeed,  it  could  be,  that  the  Admiralty  had 
undoubted  jurisdiction  in  cases  of  disputes  between  partowners  themaelvea, 
and  also  between  partowners  and  the  master,to  dispqssess  one  party  and  give 
possession  to  the  other,  thus  acting  in  rem,  in  order  to  prevent  irreparable 
mischief  or  ruin  to  the  joint  property ;  and  yet,  that  it  could  not,  to  prevent 
the  like  mischief  and  ruin,  direct  a  sale  thereof,  if  it  were  the  only  adequate 
means  to  attain  the  end,  is  a  matter  of  no  small  difficulty  to  understand 
Nothing  is  more  clear  or  more  common  in  the  exercise  of  jurisdic- 
tion by  Courts  of  Admiralty,  than  to  decree  a  sale  of  ships  and  of 
other  property  in  their  custody,  to  prevent  loss,  or  decay,  or  ruin.  Even 
Courts  of  Equity,  although  their  jurisdiction  rarely  acts  in  rem,  will  di- 
rect a  sale  of  property  subjected  to  claims  within  their  cognizance,  in 
order  to  adjust  rights,  and  to  distribute  proceeds,  where  otherwise  irre- 
parable mischief  might  ensue,  or  no  other  sufficient  remedy  exists. 
This  is  very  common  in  cases  of  a  dissolution  of  partnership,  and  in 
cases  of  charges  upon  land,  and  even  sometimes  in  cases  of  pledges 
of  personal  property.  See  3  Story  on  Equity  Jurisprudence,  §  1034 
to  §  1028 ;  Id.  §  1033.  See  also  Stevens  v.  The  Sandwich,  1  Petexsi 
Adm.  R.  233;  De  Lovio  v.  Boit, 2,  Gallis.  R.  396,  463;  3  Kent,  Comm. 
Lect  45,  p.  153, 154,  and  notes,  ibid.  As  to  the  jurisdiction  of  Courti  of 
Admiralty  in  cases  between  partowners,  see  the  Commissions  to  the  Vice 
Admiralty  Courts  in  America  (which  in  this  respect  are  mere  copies  of 
the  Commission  of  the  High  Court  of  Admiralty  in  England),  cited  in 
De  Lovio  o.  Boit,  2  Gallis.  R.  470.  note ;  Curtis  on  Merchant  Seamen,  pu 
34d,  note  (3) ;  Godolpbin,  Adm.  Jurisd.  ch.  4,  p.  43 ;  Sir  Leoline  Jenkins^ 
Works,  Argument  in  the  House  of  Lords  on  the  Admiralty  Jurisdiction, 
Vol.  1,  p.  76,  80  to  84;  Id.  p.  792;  2  Brown,  CivU  and  Adm.  Law,  pi  77, 
note (5);  Id.  p.  130  to  p.  1J3. 
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disposing  of  the  question,  for  a  Court  of  Common 
Law  to  assert,  upon  its  own  mere  dictum^  without 
any  reasoning  in  support  of  it,  that  the  Court  of 
Admiralty  has  a  right,  in  cases  of  disputes  between 
partowners  of  ships,  to  take  a  stipulation,  but  not  to 
order  a  sale*  Such  language  would  seem  more  like 
an  edict  than  a  Judgment^  and  to  promulgate  an  arbitrary 
distinction,  rather  than  a  rational  interpretation  of  the 
jurisdiction  of  another  court. 

§  440  Having  thus  considered  the  rights,  duties, 
obligations,  and  liabilities  of  partowners,  as  between 
themselves,  in  respect  to  the  repairs,  possession,  and 
employment  of  the  ship,  and  the  authority  of  the  ma* 
jiMrity  to  direct  and  control  the  same,  let  us  now  pro* 
ceed  to  examine  some  other  rights,  duties,  obliga- 
tions, and  liabilities,  arising  from  the  same  relation, 
when  all  the  partowners  act  together  by  common 
consent  for  their  mutual  interest  In  the  first  place, 
it  may  be  convenient,  here,  to  consider  the  rights  and 
remedies,  where  one  or  more  or  all  of  the  partown- 
ers, by  common  consent,  are  emp1o3red  in  the  gen- 
eral concerns  of  the  ship,  or  of  a  part  thereof,  and 
expend  moneys,  or  contract  debts  on  account  thereof. 
There  can  be  no  doubt,  that,  in  such  cases,  all  the 
partowners  are  bound  to  contribute  and  pay  their  re- 
spective shares  of  such  expenditures,  and  that  all  of 
them  are  liable  in  solido  for  the  unpaid  debts  so  pro- 
perly incurred  on  the  joint  account.^  But  the  question 
may  arise,  whether  this  is  a  mere  personal  charge, 
or  whether  the  respective  partowners  have  also  a  lien 


I  Ante,  §  419,  420 ;  AbboU  on  Shipp.  Pt  1,  ch,  3,  §  8,  p.  76,  5th  edit. ; 
Collyer  on  Parts.  B.  5,ch.  4,  $  4,  p.  811,  812,  2d  edit;  1  Montagu  cm 
Partn.  B.  2,  ch.  1 
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on  the  ship  itself  for  the  expenditures,  or  charges, 
made  by  them,  which  lien  is  capable  of  being  enforced 
against  the  ship  itself,  in  cases  of  the  insolvency,  death, 
or  bankruptcy  of  a  particular  partowner,  or  any  other 
failure  on  his  part  to  discharge  his  own  share  thereof. 
^  441.  In  cases  of  partnership,  we  have  already 
seen,^  that  the  partners  respectively  have  a  speciiGc 
lien  upon  the  partnership  property  for  all  expenditures 
made  by  them,  and  balances  due  to  them  for  advances, 
and  other  liabilities,  incurred  on  account  of  the  part- 
nership, as  well  as  for  their  shares  of  the  partnership 
effects  upon  a  dissolution  of  the  partnership.^  There 
is  as  little  doubt,  that  partowners  of  a  ship,  who  pur* 
chase  a  cargo,  and  engage  in  a  common  voyage  and 
adventure,  upon  the  joint  account  and  jvofit  of  all 
concerned,  (and  not  merely  in  an  employment  of 
the  ship  on  freight,)  have  also  a  like  lien  for  all  dis- 
bursements and  advances,  as  well  as  for  their  share  of 
the  profits,  upon  the  property  employed  in  such  voy- 
age or  adventure,  and  its  proceeds ;  for  as  to  such 
voyage  or  adventure,  they  are  treated  as  partners, 
and  not  merely  as  partowners.' 


1  Ante,  §  326,  346, 347, 360, 961. 

s  Ante,  §  326, 346, 347, 360, 361 ;  CoUyer  on  Partn.  B.  5,  cL  4,  §  1,  p^ 
793,  794, 2d  edit 

3  Ante,  §  54,  55,  56;  Abbott  on  Shipp.  Pt  1,  ch.  3,  $  9, 10,  p.  77, 7^ 
79,  5th  edit ;  Collyer  on  Partn.  B.  5,  ch.  4,  §  1,  p.  794, 2d  edit ;  Plolder- 
nefls  V,  Shackels,  8  Barn.  i&  Cresw.  612;  1  Montague  on  Partn.  B.  2,  ch. 
1.  —  In  the  case  of  Holdemess  v.  Shackels  (8  Bam.  &  Cresw.  612, 616), 
the  very  distinction  was  stated  by  Lord  Tenterden,  in  delivering  his 
opinion.  **  This  is  not  the  case  of  a  claim  of  lien  on  the  share  of  the 
ship ;  but  a  claim  by  persons,  being  partowners  of  a  ship,  engaged  to- 
gether in  an  adventure ;  and  the  subject-matter,  in  respect  of  which  this 
action  is  brought,  is  part  of  the  proceeds  of  that  adventure,  viz.,  part  of 
the  oil,  which  had  been  obtained  on  a  fishing  voyage.  Now,  it  is  clearly 
establbhed,  as  a  general  priciple  of  law,  that  if  one  partner  becomes  a 
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^  442.  But  the  question  here  propounded  is  intended 
to  apply  to  the  case  of  expenditures,  advances,  and  debts^ 
incurred  on  account  of  the  ship  by  the  partowners,  mere* 
ly  in  their  character  as  such,  as  for  example,  for  repairs, 
or  for  outfits  for  a  royage,  or  by  discharging  existing 
liens  thereon.  Upon  this  question,*"  diflferent  judicial 
opinions  hare  been  expressed  by  eminent  Judges  in 
England  and  in  America.^  hard  Hardwicke,  upon  the 
most  full  and  deliberate  consideration,  held,  that 
where  any  partowner  died  without  paying  his  portion 
of  the  expenses  of  building  and  fitting  out  the  ship, 
the  other  partowners  had  a  specific  lien  on  his  share 
in  the  ship  for  the  moneys,  which  they  had  laid  out, 
and  the  liabilities  they  had  incurred  on  this  account.*  On 
the  other  hand.  Lord  Eldon,  upon  great  consideration, 
overruled  this  decision  of  Lord  Hardwicke,  and 
maintained,  that  there  was  no  lien  in  such  cases  by 
the  partowners  upon  the  shares  of  each  other.^ 

bankrupt,  his  aMignees  can  obtain  no  share  of  the  }MUtnersbip  effects 
UBtil  they  first  satisfy  all,  that  is  due  from  him  to  the  partnership.  The 
ease  of  Smith  «•  De  Sil?a»  (Cowp^  R.  469,)  is  a  yeiy  entangled  case,  and 
the  facts  stated  in  the  report  are  not  very  clear  or  perspicoons,  It  ap- 
pean,  that  De  Bilva  had  originally  made  advances,  not  as  partowner  of 
the  ship,  nor  even  as  partner  in  the  adventnre,  but  as  a  person  appointed 
by  all  the  partowners  to  manage  the  adventure  for  them,  rather  as  their 
agent,  than  as  their  partner.  He  afterwards  acquired  an  interest  by. 
porchuing  a  part  of  the  ship,  and  so  became  a  partner  in  the-  adventnre ; 
but  he  was  not  an  originaJ  partner.  Smith  v.  De  Silva  may,  therefore, 
have  been  property  decided,  without  breaking  in  on  the  geneiil  pnncijde, 
to  which  I  have  adverted.** 

1  AbbottonShipp.Pt  ],ch.a,$9, 10,p.76top.80^6thedtt;  CoUyer 
on  Paitn.  B.  Ss  ch.  4,  $  1,  p.  793,  794,  M  edit ;  3  Kent,  Gomm.  Lect  43,  p. 
89, 4th  edit ;  1  Montagu  on  Partn.  B.  8,  ch.  1,  and  Id.  App^  note  (z). 

9  Doddington  e.  Hallet,  1  Ves.  R.  497;  AbboU  on  Shipp.  by  Shoe,  Pt 
1,  ch.  3, 4  5,  p.  94,  edit  1840. 

3  Ex  parto  Young,  3  Ves.  dt  Beam.  R.  949;  Ex  parte  Harrison,  9  Ro«e, 
R.  76.  — Lord  Tenterden,  (Abbott  on  Shipp^  Pt  1,  ch.  3,  $  10,  p.  79,  note 
(I),  Amer.  Edit  1899,)  in  his  earlier  editions,  stated  his  own  doubts  upon 
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•  ^  4A3.  It  does  not  appear,  that  any  distinction  was 
taken  by  Lord  Eldon  in  the  application  of  the  doc- 
trine, whether  the  party  making  the  advances  and 
expenditores  was  the  ship's  husband  or  not,  or  whether 
the  ship's  husband  was  a  partowner  or  not.  The  lien 
seems  equally  to  have  been  denied  by  him  in  each  case. 
The  ship's  husband,  indeed,  will  be  entitled,  if  a  part- 
owner,  to  a  lien  for  his  disbursements  and  outfits  upon 
the  proceeds  and  profits  of  the  voyage  or  adventure, 
undertaken  upon  joint  account  and  for  joint  profit, 
as  a  sort  of  partnership  for  the  voyage  or  adventur^. 
And  if  the  ship's  husband  be  a  mere  stranger,  and  he 
has  regularly  come  to  the  possession  of  the  proceeds 
of  the  voyage,  or  of  the  ship  itself,  if  sold,  or  of  the 
ship's  documents  and  fireight,  he  vidll  be  entitled  to  a 
lien  thereon  for  his  reimbursement  and  indemnity. 
But  beyond  this,  the  ship's  husband  does  not  seem  to 
be  recognised,  as  having  any  peculiar  lien,  or  at  least 

the  doctriDe  of  Lord  Hardwicke,  in  language,  which  was  afterwards 
adopted  by  Lord  Eldon  in  Ez  parte  Yoang,  (3  Ves.  &  Beam.  242,)  and 
therefore  it  ia  here  inserted,  although  omitted  in  the  later  editions.  He 
said;  ''It  seems  to  have  been  considered,  that  partowners  might  have  a 
lien  on  each  othei's  shares  of  a  ship,  as  partners  in  trade  have  on  each 
other's  shares  of  their  merchandise.  But  I  do  not  find  this  point  to  have 
been  ever  decided;  and  there  is  a  material  difference  between  the  two 
cases.  Partners  are  at  law  joint-tenants  of  their  merchandise ;  one  may 
dispose  of  the  whole  property.  But  partowners  are  tenants  in  common  of 
a  ship.  One  cannot  sell  the  share  of  another.  And  if  this  general  lien 
exists,  it  must  prevail  against  a  parchaser,  even  without  notice ;  which 
does  not  seem  consistent  with  the  nature  of  the  interest  of  a  tenant  in 
common.  It  is  true,  indeed,  that  as  long  as  the  ship  continues  to  be  em- 
ployed by  the  same  persons,  no  one  of  them  can  be  entitled  to  partake 
of  the  profits,  until  all,  that  is  due  in  respect  to  the  psH  he  holds  in  the 
ship,  has  been  discharged.  But  as  one  partowner  cannot  compel  another 
to  sell  the  ship,  there  does  not  appear  to  be  any  mode,  by  which  he  can 
enforce  against  the  other's  share  of  the  ship  in  specie  the  payment  of 
his  part  of  the  expenses."  See  also  1  Montagu  on  Partn.  B.  2,  ch.  1,  and 
Id.  App.  note  (z).  Why  may  not  a  lien  be  fairiy  presumed  in  such  cases 
to  be  contemplated  by  the  parties  ? 
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not  any  upon  the  ship,  or  its  proceeds.^  There  seems 
no  little  hardship  in  this  strict  doctrine ;  and  it  forms 
a  marked  contrast  with  that  liberal  policy,  with  which 
the  Court  of  Admiralty,  following  out  the  precepts  of 
the  general  maritime  law,  was  accustomed  to  act,  when 
allowed  the  free  exercise  of  its  own  jurisdiction,  by 
giving  a  lien  on  the  ship  for  all  supplies  and  expen- 
ditures thereon.^ 

^  444.  In  America,  the  same  question  has  occurred, 
and  the  doctrine  of  Lord  Hardwicke  has  been  affirm- 
ed, as  best  founded  in  principle,  and  public  policy, 
and  convenience.^     In  short,  cases  of  this  sort  are 


I  1  Bell,  Comm.  6. 3,  Pt  1,  ch.  4,  §  1,  p.  503  to  505,  5th  edit ;  Collyeron 
Partn.  B.  5,  ch.  4,  §  4,  p.  810, 2d  edit ;  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  8, 9, 
10,  p.  76, 77, 78,  5th  edit ;  Ex  parte  Young,  2  Rose,  R.  78,  note;  S.  C.  2 
Ves.  &  Beam.  242. 

^  See  on  this  subject  the  Resolutions  of  the  Privy  Counsel  of  England  of 
the  18th  of  February,  1632y«ssented  to  by  all  the  Judges,  expressly  affirming 
the  jurisdiction  of  the  Admiralty,  in  the  following  terms.  **If  a  suit  be  in 
the  Court  of  Admiralty  for  building,  mending,  saving,  or  necessary 
victualling  of  a  ship,  against  the  ship  itself,  and  not  against  any  party 
by  name,  but  such  as  for  his  interest  makes  himself  a  party;  no  prohi^ 
bition  is  to  be  granted,  though  this  be  done  within  the  realm."  Godol- 
phin  on  the  Admiralty  Jurisdiction,  p.  159 ;  Zouch  on  Admiralty  Jurisd. 
p.  122, 123 ;  2  Brown,  Civil  and  Adm.  Law,  p.  78,  79 ;  Sir  Leoline  Jen- 
kin's  Works,  Vol.  2,  p.  76^  80  to  84,  Argument  on  Admiralty  Jurisdiction. 
See  also  1  Bell,  Comm.  B.  3,  Pt.  1,  ch.  4,  §  5,  p.  525,  526,  527,  5th  edit 

3  Mumford  0.  NicoU,  20  John.  R.  611,  overruling  the  decision  in  the 
same  case  in  the  Court  of  Chanceiy,  4  John.  Ch.  R.522. —  The  reason* 
ing  of  Lord  Hardwicke  was  to  this  efiect  "  No  purchaser  or  assignee 
of  any  share  of  this  ship  is  now  before  me ;  but  merely  the  representa- 
tive of  Thomas  Hall,  who  was  partowner  with  others  in  the  trade  of  this 
ship ;  and  his  representative  is  just  in  the  same  case,  as  he  would  be 
himself;  and  these  general  creditors  are  in  the  same  case,  having  no 
assignment  or  specific  lien  on  his  share  in  the  ship ;  and  the  rule  of  de- 
termination must  be  exactly  the  same,  as  if  Thomas  Hall  himself  had 
been  before  the  Court,  and  an  account  prayed  against  him.  It  must  be 
admitted,  the  ship  may  be  the  subject  of  partnership,  as  well  as  any 
thing  else ;  the  use  and  earnings  thereof  being  proper  subject  of  trade, 
and  the  letting  a  ship  to  freight  as  much  a  trade  as  any  other.  Then  it 
appears  plainly  to  be  a  partnership  among  them,  and  the  ship  itself  to  be 
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treated  as  constituting  a  quasi  partnership,  with  refer- 
erence  to  the  intended  Toyage  or  adventure,  upon 
which  the  ship  is  to  he  employed ;  and,  therefore, 
the  repairs,  outfits,  and  other  expenses  incurred  to 


part  of  the  subject  thereof,  which  was  to  be  let  to  freight  to  the  com- 
pany, it  being  their  method  of  trading.    The  fbundation  of  this  partner- 
ship-stock is  the  ship  itself,  which  must  be  employed)  and  the  emraingt 
and  profits  to  arise.    Undoubtedly  all  these  persoip  subject  to  this  agree- 
ment are  liable  in  solido  to  the  tradesmen,  who  fitted  it  out ;  and  this 
agreement  for  proportional  shares  is  as  between  themselves;  which  is 
the  case  of  all  partnerships.    But  as  to  all  penons  fumialuiig  goods  or 
-merchandise,  or  en^loyed  in  work,  each  are  liable  in  soJida"    The 
opinion  of  Lord  Eldon  is  veiy  brief,  and  almost  without  reasoning.    He 
observed  in  Ex  parte  Young  (3  Ves.  &  Beam.  R.  249 );  "The  diflkoJty  in 
this  case  arises  upon  the  decision  of  Doddington  v.  Hallett,  by  Lonl 
Hardwicke ;  which  is  directly  in  point    That  case  is  questioned  by  Mr. 
Abbott;  who  donbti,  what  would  be  done  with  it  at  this  day;  and  I 
adopt  that  doubt    The  case,  which  is  given  by  Mr.  Abbott,  from  the 
Register's  Book,  is  a  clear  decision  by  Lord  Hardwicke,  that  paitoi 
of  a  ahip^  being  tenants  in  common,  and  not  joint-tenants,  have  a 
notwithstanding,  to  consider  that  as  a  chattel  used  in  partnership^  and 
liable^  as  partnership  efiects,  to  pay  all  debts  whatever,  to  which  any  of 
them  are  liable  on  account  of  the  ship.    His  opinion  went  the  length, 
that  the  tenant  in  common  had  a  right  to  a  sale.   Therb  is  great  difficult/ 
upon  that  case ;  and  the  inclination  of  my  judgment  is  against  it    But 
i^  would  be  a  very  strong  act  for  me,  by  an  order  in  bankruptcy,  finmi 
which  there  is  no  appeal,  to  reverse  a  decree  made  by  Lord  Hard- 
If ieke  in  a  cause.    From  a  manuscript  note,  I  know,  it  was  his  most 
solemn  and  deliberate  opinion,  after  great  consideration,  that  the  ood- 
traiy  could  not  be  maintained;  and  there  is  no  decision  in  Equity  coatrar 
dicting  that"  In  the  note  of  Lord  Eldon's  judgment  in  2  Rose,  R.  78,  note, 
the  language  attributed  to  him  is ;  **  Doddington  o.  Hallet,  I  know,  fipom  a 
MS.  note,  to  have  been  Lord  Hardwicke's  deliberate  judgment    In  a 
case  of  joint  property,  I  admit  there  cannot  be  much  difficulty*    It  is 
different  in  a  tenancy  in  common,  and  in  an  undivisible  personal  chattel. 
I  certainly  differ  from  Lord  Hardwicke;  but  I  hesitate  to  decide  against 
his  deliberate  judgment  in  a  cause  upon  a  petition  in  bankruptcy.    The 
better  way  will  be,  at  present,  to  intimate  my  opinion  to  be  against  this 
Uen,  leaving  the  parties,  if  dissatisfied,  to  apply  for  a  rehearing.  I  have  no 
doubt,  that  fipeight  ia  liable  to  the  joint  demands.    As  to  the  ship,  it  stands 
upon  the  nice  distinction  of  a  tenancy  in  common.^  In  Mumibrd  v.  NicoUi 
20  John.  R.  61 1,  Mr.  Ch.  Justice  Spencer  considered  the  subject  very  much 
at  large,  and  his  opinion  was  adopted  by  the  Court  of  Errors.    Upon  that 
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accomplish  the  enterprise,  are  deemed  to  be  made'on 
joint  account,  and  intended  to  be  governed,  as  to  rights 
and  liens,  by  the  rules  of  strict  parmerships.  After 
all,  there  would  seem  to  be  intrinsic  equity  in  the  doc- 
occasion  he  said ;  ^  The  decree  appealed  from  consideiB  the  appellant 
and  Stilwell  to  have  been  owners  as  tenants  in  common,  in  equal  moie- 
ties, of  the  brig  Phceniz,  and  that  they  were  special  partners,  and  had  a 
joint  interest  in  the  cargo  and  voyage ;  and  that  that  partnership  was  one 
entire  and  distinct  concern,  unconnected  with  any  former  partnership,  in 
any  former  voyage,  in  any  other  vessel ;  and  it  was  decreed,  that  a  master 
should  state  an  account  between  the  respondents,  as  assignees  of  Stilwell, 
and  the  appellant,  in  respect  to  the  brig  Phcenix,  and  her  cargo  and  voyage, 
and  that  the  appellant  be  chai^d  with  a  moiety  of  the  net  proceeds  of  the 
brig  sold  at  Havanna,  and  with  a  moiety  of  the  net  proceeds  of  the  freight 
and  cargo  of  the  brig  on  the  voyage,  or  so  mnch,  if  any,  of  the  net  proceeds 
of  the  moiety  of  the  freight  and  cargo,  as  shall  i4>pear  due  to  the  respond* 
ents,  as  such  assignees,  after  deducting  the  balance,  if  any  found  due  to  the 
appellant  from  Stilwell,  on  an  account  to  be  taken  and  stated  between  them, 
itt  respect  to  their  jomt  concern  in  the  said  freight,  and  cargo,  and  ad- 
venture, after  all  just  allowances  between  them,  in  respect  to  such  joint 
concern,  are  made.  In  other  words,  the  decree  considers  the  appellant 
and  Stilwell  as  joint  owners  and  partners,  in  regard  to  the  cargo  and 
freight,  and  directs  the  amount  to  be  stated  on  that  principle,  confining 
that,  however,  to  the  particular  voyage  and  concern  of  the  brig  Phceniz ; 
and  it  considers  them  tenants  in  common  of  the  vessel  itself,  and  renders 
the  appellant  liable  for  the  net  proceeds  of  the  sale  of  the  brig,  denying 
to  the  appellant  a  right  to  reimburse  himself  out  of  those  proceeds,  how- 
ever the*  accounts  between  the  appellant  and  Stilwell  may  stand,  either 
as  regards  that  voyage,  or  other  concerns  and  voyages  in  other  vessels. 
I  put  out  of  consideration,  at  once,  the  inquiry,  whether  the  appellant 
knew  of  the  assignment  to  the  respondents  of  Stilwell's  interest  in  the 
brig,  when  he  requested  Captain  Green  to  consign  to  him  the  proceeds 
of  the  brig  and  cargo,  because  there  is- no  complaint  of  the  sale  of  the 
brig,  which  was  made  in  pursuance  of  instructions  originally  given,  and 
which  never  were  revoked ;  and  because  the  appellant's  right  depends 
on  legal  principles,  and  not  upon  the  circumstance,  that  he  has  those 
proceeds  in  his  possession.  The  question  simply  is,  has  he  a  right  to 
hold  them  subject  to  the  inquiry  into  the  general  balance  of  his  account, 
either  in  relation  to  that  particular  adventure,  or  in  relation  to  other  and 
similar  adventures  ?  In  short,  under  the  facts  and  circumstances  of  this 
case,  aro  the  proceeds  of  the  vessel  to  be  regarded  as  partnership  prop- 
erty, either  as  regards  the  voyage  of  the  Phcenix,  or  other  and  similar 
voyages  in  other  vessels?  I  understand  the  Chancellor  as  admitting, 
that  the  case  of  Doddington  v.  Hallet,  (Ves.  sen.  497,)  is  directly  op- 

56* 
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trine,  maintained  by  Loid  Hardwicke ;  and,  as  lieas 
may  arise,  either  from  express  or  imjdied  agreements, 
it  is  but  a  reasonable  presumption,  (in  the  absence 
of   all    ccmdrdling    circumstances,)    that    partownors 


poted  to  the  dacision  he  faai  oiade,  and  that  ha  eooiiden  that  caaei  at 
not  only  not  having  heea  acted  upon,  hot  aa  oTerraled  by  the  caaee^  to 
wfaioh  he  hae  lefened.  We  will  see»  what  Lord  Haidwioke  decided  m 
that  case.  The  bill  waa  foanded  on  an  agroemeat  between  the  p'»«M«^ 
and  one  Hall,  avthoriiing  the  latter  to  eootraet  for  the  boilding  of  a 
ahlpy  and  fi>r  fitting  out,  managing,  and  y  ictiialling  her,  with  an 
to  pay  proportional  ahaiea,  aeeording  to  their  inteiesfeiL  The 
claimed,  againat  Hall's  repreaentativea,  a  specific  lira,  npon  what  waa 
dne  to  Hall  for  his  share,  on  account  of  the  money  the  plaintifi  had 
paid  to  the  tradesmen,  in  fitting,  Slc.  the  ahip,  and  thiut  the  administnton 
ahould  not  run  away  with  it,  as  part  of  the  genenal  aaseti  fiv  all  the 
creditors.  Lord  Hardwicke,  after  premising,  that  the  esse  stood  as 
though  Hall  himself  waa  before  the  Court,  no  one  having  a  specific  lien 
on  Hall's  share  in  the  ahip,  went  on  to  say  that  it  must  be  admitted,  that 
a  ahip  might  be  a  subject  of  partnership,  aa  well  as  any  thing  else,  the 
use  and  eaminga  thereof  being  a  proper  subject  of  trade.  He  aaid,  it 
was  a  partnezehip  among  them,  and  the  ship  itself  to  be  part  of  the  sub- 
ject thereof,  which  waa  to  be  let  to  fireight  to  the  company,  it  being  their 
method  of  trading.  The  foundation  of  this  partnership  stock  was  the  ship 
itself,  which  must  be  employea,  and  the  eamingB  and  profits  to 
That,  undoubtedly,  all  the  poisons  aubject  to  the  agreement  are 
in  eolido  to  the  tradesmen,  who  fitted  it  out,  and  the  agroement  fhr  the 
proportional  shares  is  as  between  themselves,  which  is  the  case  of  all 
partnerships.  He  said,  if  it  had  been  agreed,  that  a  brewhoose  should 
be  part  of  the  partnerahip  stock,  (which  often  happened)  the  case  of  the 
brewhoose  being  used  in  the  partnership  trade,  if  workmen  do  work  in 
the  browhooae,  eveiy  partner  would  be  liable  to  that,  aad  that  bcewbonse 
must  be  brought  into  the  paitnerriiip  account;  and  if  more  waa  dne 
to  one  partner  than  another,  all  the  sharea  of  the  partnersl^  stock,  con- 
sisting of  the  lease  of  the  brewhooee,  as  well  as  the  other  efiects,  are 
liable  to  that  account  He  went  on  to  observe,  that  if  the  ahare  of  one 
partner  had  been  assigned,  if  it  stood  on  the  head  of  general  eqmty,  he 
should  be  of  opinion,  that  if  the  purchaser  had  notice  of  the  partnerahip, 
he  would  be  subject  to  it;  and  he  decreed  for  the  plaiatiflB.  Lord  Hsid- 
vicke  perfectly  understood  the  distinction  between  a  tenancy  in  comman 
flueh  as  owners  of  diflbrent  shares  in  a  ahip  have  among  thenwelves,  and 
n  joint*tenancy,  as  between  partners  of  the  goods  and  stock  in  trade. 
He  meant  to  decide,  and  did  decide,  that  a  subject,  which  ordinarily  may 
ha  held  as  a  tenancy  in  common,  may,  by  the  acts  of  the  parties,  becoosa 
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do  not  intend  to  rely  solely  upon  the  personal  respon- 
sibility of  each  other  to  reimburse  themselves  for 
expenses  and  charges,  incurred  upon  the  common 
property  for  the  common  benefit ;  but  that  there  is  a 


to  be  held  in  joini-teiMncjr.  And  the  facts  of  the  agveement  to  baild 
Ihe  ship  at  their  joint  expeate,  in  proportioB  to  their  shares,  and  the 
agreement  to  fit  her  oo^  manage  and  victoal  her,  kit  the  East  India 
Company,  fonned,  in  his  judgment,  such  a  community  of  interest,  as  to 
eenstitnte  that  a  partnership  transaetion,  in  relation  to  those  snbjects ; 
and  thus  a  specific  lien  was  acquired  by  those,  who  contributed  more 
than  their  shares,  against  the  share  of  the  one,  who  contributed  less  than 
his  proportion.  This  case  derives  strong  confinnation  iVom  the  case  of 
Smith  V.  De  8ilya  and  otheis,  (Cowp.  R.  469,)  in  which  it  was  decided, 
upon  an  issue  out  of  Chancery,  that  the  interest  of  partowners  in  a  ship, 
and  in  the  profits  and  loss  of  an  adventure,  undertaken  by  their  mutual 
consent,  is  not  affected  by  the  bankruptcy  of  one  of  them  taking  place 
after  the  commencement  of  the  voyage,  although  he  has  not  paid  his 
lull  share  of  the  outfit  Lord  Mansfield,  in  giving  the  opinion  of  the 
Court,  held,  that  if  the  other  partners  had  been  obliged  to  discharge  the 
amount  of  the  notes,  which  remained  unpaid  at  the  time  of  the  bank- 
ruptcy, the  assignees  must  have  allowed  the  other  partners  the  full  sum 
paid  for  the  bankrupt,  and  would  have  come  against  them  only  for  the 
balance  due  to  him,  if  any.  Mr.  Abbott,  in  commenting  upon  this  case, 
says,  it  seems  to  have  been  considered  that  partownem  of  a  ship  might 
have  a  lien  on  each  other's  shares  of  a  ship,  as  partners  in  trade  have  on 
each  other's  shares  of  their  merchandise.  And  in  the  third  edition  of 
his  Treatise,  p.  94,  he  says ; '  It  is  true,  indeed,  that  as  long  as  the  ship 
continues  to  be  employed  by  the  same  persons,  no  one  of  them  can  be 
entitled  to  partake  of  the  profits,  until  all  that  is  due,  in  respect  to  the 
part  he  holds  in  the  ship  has  been  discharged.'  And  again,  after  citing 
thecaseofDoddingtone.  Hallet,  without  a  word  of  disapprobation,  in 
p.  06,  he  says ;  '  This  usage,  or  course  of  trade,  I  apprehend  to  be,  to 
cha^  the  assignee  or  purchaser  in  account  for  the  outfit,  and  other  ex- 
penses incurred,  in  respect  of  the  voyage,  of  which  he  is  entitled,  in 
consequence  of  his  purchase,  to  share  the  profits,  which  can  only  be  the 
voyage  in  prosecution  at  the  time  of  the  purchase ;  but  not  to  cany  back 
the  charge,  as  against  him,  to  the  expense  of  any  antecedent  adventure, 
firom  which  he  can  derive  no  profit'  The  cases  cited  by  the  Chancellor, 
and  on  which  he  has  relied,  to  establish  a  contrary  doctrine,  do,  undoubt- 
edly, strongly  impugn  the  authority  of  Doddington  v.  Hallet,  though  I 
must  be  allowed  to  say,  that  the  case  Ex  parte  Parry,  (5  Ves.  jr.  575,)  is 
very  distinguishable,  and  does  not  oppose  Lord  Hardwicke's  opinion.  It 
is,  however,  to  be  observed,  that  all  the  cases,  on  which  the  decree  is 
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mutual  understanding,  that  they  shall  possess  a  lien  in 
rem, 

§  445.  We  have,  already  had  occasion  to  state, 
that  the  majority  in  interest  of  the  partowners  have 
a  right  to  appoint  the  master  and  officers  of  the  ship.^ 
This  right  necessarily  carries  with  it  the  right  to  dis- 
place and  dispossess  the  master  and  other  officers, 
when  in  authority  or  possession  of  the  ship ;  and  it 
will  make  no  difference  in  this  respect,  whether  the 
master,  or  other  officer,  be  a  partowner,  or  not. 
However ;  when  a  Court  of  Admiralty  is  called*  upon  to 
enforce  this  right,  although  it  allows  the  authority  to  dis- 


founded,  are  long  since  our  revolation,  and  have  no  autfaoritatif  e  infln- 
ence  here.  And  I  am  not  disposed  to  overrule  Lord  Hardwicke,  supported, 
as  I  think  he  is,  by  Lord  Mansfield,  and  the  other  Judges,  who  sat  with 
him,  in  a  case,  in  which  justice  and  right  require  him  to  be  supported.  The 
statement  of  this  case  shows,  that  it  is  much  stronger  for  the  appellant, 
than  the  case  before  Lord  Hardwicke.  The  vessel  here  was  owned  in 
equal  shares,  and  was  fitted  out,  or  to  be  ^tted  out,  on  a  circuitous  trading 
voyage,  at  the  joint  expense  of  the  parties..  It  was,  therefore,  a  limited 
and  special  partnership,  not  only  as  to  the  cargo,  freight,  and  the  profits 
tiiereon,  but  as  to  the  fitting  out  of  the  vessel.  The  appellant,  after  pay- 
ing his  proportion  of  mechanics'  bills  and  shipchandlery,  under  the  as- 
surance they  had  been  paid  by  Stilwell,  is  called  upon  and  compelled  to 
pay  them  over  again.  The  respondents  are  assignees  for  prior  debta^ 
and  are  chargeable  with  notice,  or  at  all  events,  have  leceired  the  sub- 
ject, liable  to  nil  equities  between  tiie  appellant  and  StilwelL  Can  it  be 
just  and  equitable  to  deprive  the  appellant  of  his  right  to  reimburse 
himself  for  the  moneys  he  has  been  compelled  to  pay,  as  partowner,  for 
the  default  of  Stilwell,  in  whose  shoes  the  respondents  stand  ?  I  answer, 
unhesitatingly,  that  it  would  be  inequitable  and  unjust  to  do  so.  I  muA 
not  be  supposed  to  overrule  the  distinction  between  partners  in  goods 
and  merchandise,  and  partowners  of  a  ship.  The  former  are  joint-ten- 
ants, and  the  latter  are,  generally  speaking,  tenants  in  common ;  and  one 
cannot  sell  the  share  of  the  other.  But  I  mean  to  say,  that  parte wneis 
of  a  ship  may,  under  the  facts  and  circumstances  of  this  case,  become 
partners  as  regards  the  proceeds  of  the  ship ;  and  if  they  are  to  be  m> 
regarded,  the  right  of  one  to  retain  the  proceeds,  until  he  is  paid  what 
he  has  advanced  beyond  his  proportion,  is  unquestionable.* 
1  Ante,  §  432. 
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place  and  dispossess,  to  be  exercised  at  the  sde  pleas- 
ure of  the  majority,  if  the  master  or  other  oflScer  is  a 
mere  stranger ;  jet  if  he  is  a  partowner,  the  Court 
commonly  requires  some  reasonable  ground  to  be 
stated  therefor.^ 

^  446.  It  often  becomes  a  matter  c^  important  in- 
quiry, to  what  extent  the  implied  authority  of  one 
partowner  extends  to  bind  the  others  in  the  concerns  of 
the  ship,  when  there  is  no  real  disagreement  among 
them,  which  affects  their  respective  rights.^  As  to  this, 
we  hare  seen,  that  one  partowner  may  bind  the  others 
by  his  contract  for  repairs  and  materials  and  ex- 
penses of  outfits  by  implication,  when  there  is  no 
known  disagreement  among  them,  and  there  is  an 
acquiescence  in  what  is  done,  or  is  doing.^  But  there 
are  certain  other  authorities,  which  do  not  arise  by 
implication  of  law  under  ordinary  circumstances ; 
and,  therefore,  such  authorities,  whether  exercised  by 
a  ship's  husband,  or  by  a  mere  partowner,  will  not  bind 
the  other  owners,  unless  there  is  either  direct  proof,  or 
a  strong  presumption,  that  they  hare  been  positiTely 
conferred  upon  them.  Thus,  for  example,  neither 
the  ship's  husband,  nor  any  partowner,  as  such,  has  a 
right  to  insure  the  ship,  or  to  borrow  money,  on 
account  of  the  owners,  or  of  other  partowners  ;'•  or 
to  pledge  their  shares  in  the  ship  for  the  expenses 
of  a  law  suit.* 


1  The  New  Draper,  4  Rob.  Adm.  R.  287, 290, 291. 

s  Ante,  §  419. 

s  Ante,  §  419, 421;  Davis  v.  Johnson,  4  Sim.  R.  539. 

4  French  v.  Backhouse,  5  Burr.  R.  2727 ;  Campbell  v,  Steen,  6  Dow.  R. 
134;  Collyeron  Partn.  B.  5,  ch.  4,  $  4>  P*  8II9  81^  ^  o^t.;  AbboU  00 
Shipp.  Pt  1,  ch.  3,  §  8,  p.  7€^  77, 5th  edit ;  Hooper  0.  Lmiby,  4  Camp.  R. 
66 ;  Bell  v.  Humphriee,  2  Stark.  R.  345;  3  Kent,  Comm.  Lect  45,  p.  157, 
4th  edit;  1  Bell,  Comm.  B.  3,  Pt  1,  ch.  4,  §  l,p.  503, 504, 5th  edit 

s  Ibid. 
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^  447.  We  have  seen,  in  cases  of  partnership,  that 
the  dissolution  thereof  is  not,  under  all  circumstan- 
ces, dependent  upon  the  sole  will  of  anj  one  part- 
ner; hut  can,  in  some  cases,  be  accomplished  onlj 
by  the  decree  of  a  Court  of  Equity.*  The  case  is  far 
otherwise  with  respect  to  partowners,  who  are  not  com- 
pellable to  maintain  their  connexion  with  each  other  for 
any  period  ;  but  each  may  terminate  it  at  pleasure,  by  a 
sale  of  his  own  share,  without  the  privity  or  consent  (rf* 
the  others.^  The  connexion  may  also  be  dissolved 
by  the  death  or  bankruptcy  of  any  one  partowner ;  for 
then  his  share  passes  by  operation  of  law  to  the  repre- 
sentative or  assignee  of  such  partowner.  The  absolute 
destruction  of  the  ship,  also,  amounts  to  a  complete 
dissolution  thereof. 


1  Ante,  §  375,  §  282,  to  §  90a 

s  CoWyw  on  Partn.  B.  5,  ch.  4,  §  1,  ik  796,  2d  edit;  Id.  §  4,  p.  811; 
Molloy,  de  Jure  Marit  B.  2,  ch.  1,  §  3 ;  Abbott  on  Shipp.  Pt  1,  ch.  1,  $3, 
p.  3;  Id.  ch.  3,  §  7,  p.  75,  5th  edit.  —  Lord  Tenterden  in  his  work  on 
Shipping,  (Abbott  on  Shipp.  Pt  1,  ch.  3,  §  7,  p.  75,  76,  5th  edit)  has  re- 
marked upon  the  difference  between  the  law  of  England  and  that  of 
foreign  maritime  nations  as  to  the  right  of  sale.  He  says;  ^We  have 
seen,  that  the  Court  of  Admiralty  cannot,  in  any  case,  compel  any  of  the 
partowners  to  sell  his  interest  The  French  Ordinance  prohibits  one 
partowner  of  a  ship  from  forcing  his  companion  to  a  sale  (which  by  the 
French  laws  one  tenant  in  common  might  in  general  do)  except  in  case 
of  equality  of  opinions  upon  the  undertaking  of  a  voyage.  But  a  part- 
owner  may  by  our  law  dispose  of  his  interest  to  another  person  at  my 
time ;  a  rule  better  adapted  to  the  present  state  of  coounerce,  than  that 
which  formerly  [vevailed  among  some  of  the  nations  of  the  continent, 
and  which  did  not  permit  the  sale  of  a  ship  undl  after  a  possession  of 
three  or  more  years ;  or  at  least  not  till  after  the  performance  of  one 
voyage  at  the  charge  and  risk  of  the  partowners.  The  old  rule  appears 
to  have  been  framed  with  a  view  to  the  interest  of  the  master,  who  in 
fbrmer  times  was  a  principal  owner,  and  was  the  person,  who,  with  the 
pecuniaiy  assistance  of  the  other  owners,  generally  caused  the  ship  to 
be  built  in  the  expectation  of  being  employed  in  the  command ;  an  expec- 
tation that  might  be  defeated,  if  the  others  could  sell  their  shares  to  stran- 
gers, who,  acquiring  a  majority  of  interest,  might  appoint  a  friend  of  their 


own." 


-^^ 
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§  448.  MoUoy  has  put  some  curious  cases  of  the 
oonstnictiye  ownership,  as  well  as  of  the  constructive 
destruction  of  a  ship,  which  it  may  be  well  to  state  in  his 
own  words.  <^  If  a  ship  be  broken  up  or  taken  in  pie^ 
ces,  with  an  intent  to  conrert  the  same  to  other  uses ; 
if  afterwards,  upon  advice  or  change  of  mind,  she  be 
rebuilt  with  the  same  materials ;  yet  this  is  now  an- 
other, and  not  the  same  ship ;  especially  if  the  keel 
be  ript  up  or  changed,  and  the  whole  ship  be  once 
all  taken  asunder  and  rebuilt,  there  determines  the 
partnership,  quoad  the  ship.  But  if  a  ship  be  ript  up 
in  parts,  and  taken  asunder  in  parts,  and  repaired  in 
parts ;  yet  she  remains  still  the  same  vessel,  and  not 
another ;  nay,  though  she  hath  been  so  often  repair- 
ed, that  there  remains  not  one  stick  of  the  original 
fabric.  If  a  man  shall  repair  his  ship  with  plank  or 
other  materials  belonging  to  another;  yet  the  ship 
maintains  and  keeps  her  4rst  owners.  But  if  a  man 
take  plank  and  materials  belonging  to  another,  and 
prepared  for  the  use  of  shipping,  and  with  them 
build  a  ship,  the  property  of  the  vessel  follows  the 
owners  of  the  materials,  and  not  the  builder.  But  if 
a  man  cut  down  the  trees  of  another,  or  takes  timber 
or  planks  prepared  for  the  erecting  or  repairing  of  a 
dwelling-house,  nay,  though  some  of  them  are  for 
shipping,  and  builds  a  ship,  the  property  follows  not 
the  owners,  but  the  builders."^ 

§  449.  Partowners  being  tenants  in  common,  one 
or  more  of  them  cannot  maintain  any  action  at  the 
common  law  against  the  others  for  detaining,  or  even 
for  forcibly  carrying  away  the  ship;*  but  they  may  for 


1  Molloy,  de  Jure  Marit  B.  2,  ch.  ],  §  6,  7. 

9  Molloy,  de  Jure  Marit  B.  2,  ch.  I,  §  2;  Abbott  on  Shipp.  Pt.  1  ch.  3, 
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the  destruction  of  the  ship ;  and,  by  parity  of  reason- 
ing, probably  for  a  sale  of  the  entirety  of  the  ship  with* 
out  their  consent.^  The  right,  also,  to  an  account  of 
all  the  earnings  and  profits  of  the  ship  by  all  the  part* 
owners,  is  clear  and  indisputaUe.  But  at  law,  there 
is  no  small  embarrassment  in  their  proceeding  to 
compel  an  account  of  the  earnings  and  profits,  which 
have  been  received  by  some  of  the  partowners,  who 
refiise  to  render  any  account.'  The  ordinary  remedy 
in  cases  of  this  sort  is  by  a  Inll  in  equity,  to  which,  in 
general,  all  the  owners  should  be  made  parties,  either 
as  }daintifis,  or  as  defendants.'  We  say,  the  ordinary 
remedy,  and  to  which,  in  general,  all  the  parties 
should  be  made  parties ;  because  there  may  be  cases, 
in  which  one  of  the  partowners,  or  the  ship's  hus- 
band, or  any  other  agent  may  have  entered  into  an 
agreement,  by  which  he  may  bind  himself  to  account 
with  each  of  the  partowners  severally,  for  his  separ- 
ate share  of  all  proceeds  and  profits  in  his  hands; 
and  such   an  agreement,  under  such  circumstances, 


§  4,  p.  70, 71,  5th  edit;  3  Kent,  Comni.  Lect  45,  p.  157,  4th  edit;  1 
Montagu  on  Partn.  B.  2,  ch.  1 ;.  Baniardiston  o.  Chapman,  cited  4  Eaat. 
121, 122, 123 ;  Heath  o.  Hubbard,  4  East,  R.  110 ;  Litt  $  323 ;  Co.  Litt 
199  b,  200  a. 

1  Bloxham  v.  Hubbard,  5  East,  R.  407, 421 ;  Wilson  v.  Reed,  3  John.  R. 
175. — There  is  a  strong  intimation  in  Heath  i^.  Hubbard,  4  East  R.  107, 
that  the  sale  of  the  entire  ship  by  one  pwtowner,  is  not  such  a  destnio- 
tion  of  the  ship,  as  will  entitle  the  others  to  maintain  an  action  of  troYer 
against  him.  In  the  case  of  Wilson  v.  Reed,  3  John.  R.  175^  the  Cooit 
expressly  held,  that  trover  would  lie  by  one  tenant  in  commoo  against 
another  for  a  sale  by  the  latter  of  the  entirety  of  a  chattel. 

9  Collyer  on  Partn.  B.  5,  ch.  4,  §  4,  p.  812,  813, 3d  edit ;  Abbott  on 
Shipp.Pt  1  ch.  3,  §  12,  p. 80, 81,  5th  edit;  1  Stoiyon  Eq.jQii0p.$442 to 
§450. 

3  Story  Eq.  iurisp.  §  466;  Collyer  on  Partn.  B.  5,  ch.  4,  $  4,  p.  819; 
813,  2d  edit ;  Abbott  on  Shipp.  Pt  1,  ch.  3,  $  12,  p.  81,  82,  5lh  edit; 
Mofiat  V.  Farquharson,  2  Bro.  Ch.  R.  338 ;  Story  on  Eq.  Plead.  $  166. 
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may  entitle  each  partowner  to  maintain  an  action  at 
law  for  such  share ;  and  if  that  should  fail,  or  be 
found  inadequate,  it  will  entitle  him  to  maintain  a 
separate  bill  in  equity  for  an  account  thereof,  without 
making  the  other  partowners  parties.* 

^  450.  This  duty  to  account  for  all  the  earnings 
and  profits  is  so  manifestly  a  dictate  of  general  jus- 
tice, that  it  must  naturally  find  a  place  in  the  juris- 
prudence of  every  civilized  country.  It  is  fiilly  re- 
cognised in  the  Roman  law;  and  in  the  modern 
jurisprudence  of  continental  Europe.*  The  Roman 
law  applies  to  all  cases  of  this  sort  the  common  rule  of 
partnership.  The  Digest  says ;  Si  Actor  im/pensOrS  ali- 
quas  in  rem  communem  fecit,  sive  socius  ejus  sdus, 
cdiquid  ex  ea  re  lucratus  est,  velut  operas  servi,  merce- 
desve ;  hoc  judicio  eorum  omnium  ratio  habetur.  Sive 
autem  locando  Jundum  communem,  sive  cohndo,  de 
Jundo  communis  quid  socius  consecutus  sitj  communi 
dividundo  judicio  tenehitur?  Again  the  Code  says; 
Item  eorum  etiam,  qua:  vobis  permanent  communia, 
fieri  divisionem  providebii;  turn  sumptuum,  (si  quis 
de  vobis  in  res  communes  fecit,)  quam  fructuum.*  The 
reason  given  is  ;  Ut  in  omnibus  cequabilitas  servetur.^ 


1  Ouston  V.  Ogle,  13  East,  R.  538 ;  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  12, 
p.  81,  82,  5th  edit ;  CoUyer  on  Partn.  B.  5,  ch.  4,  §  4,  p.  812,  2d  edit— 
The  case  of  Ouaton  v.  Ogle,  13  East,  R.  538,  was  a  case,  where  a  salt 
at  law  for  a  share  of  the  neat  profits  was  brought,  under  an  agreement  of 
this  sort,  by  one  partowner  against  the  ship's  husband,  who  was  also  a 
partowner,  and  was  successfully  maintained.  The  case  of  Wilson  tf. 
Cutting,  10  Bing.  R.  436,  and  Servante  v.  James,  10  Ban.  &  Cre8w«  410, 
turned  upon  similar  considerations. 

>  1  Valin,  Comm.  Liv.  2,  tit  8,  art  5,  p.  578,  edit  1766, 

3  Dig.  Lib.  10,  tit  3, 1.  11 ;  Id.  1.  6,  $  8. 

4  Cod.  Lib.  3,  tit.  37, 1.  4. 
^  Ibid. 
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§  451.  The  Roman  law,  indeed,  seems  to  have  gone 
a  step  farther,  than,  perhaps,  has  as  yet  been  dis- 
tinctly recognised  at  the  common  law,  and  that  is,  by 
giving  a  complete  remedy,  in  takbg  an  account,  and 
making  an  allowance  for  all  losses,  occa^oned  by  the 
frand  or  negligence  of  one  partowner  to  the  others  in 
the  management  of  the  common  property.  Item,  doU 
et  culpcBj  (cum  in  communi  divide$ido  judicio  fuec  amma 
venire  nan  ambigaiur)  rationem,  ut  in  omnibus  (Bquabili- 
tas  servetur,  hMturus.^  And  again ;  Venit  in  camamni 
dividendo  judicium,  etiam  si  quis  rem  cammunem  deteri- 
cremfecerit ;  forte  servum  vtUnerando,  aut  animum  ^us 
corrumpendoj  aut  arbores  exjundo  excidendo.^  ProhaUy 
our  Courts  of  Equity  would,  in  many  cases,  act  upon 
the  same  just  and  enlarged  policy ;  but  it  would  not  be 
easy  to  point  out  many  instances  of  its  actual  exer- 
cise and  application  in  practice. 

^  452.  Pothier  has  enumerated  in  a  general  way 
some  of  the  duties  and  obligations,  which  partowners 
owe  to  each  other.  Among  others,  he  enumerates 
the  duty  of  each  partowner  to  pay  his  share  of  the 
debts  ^nd  charges  contracted  for  the  common  con- 
cern ;^  to  account  with  the  other  partowners  for  their 
shares  of  the  common  earnings  and  profits  in  his  hands ; 
and  to  pay  the  debts  due  by  him  to  them,  as  well 
as  the  damages  sustained  by  them  by  his  acts  or 
negligences.^  Some  of  these  duties  and  obligations 
are  so  obvipus,  and  so  analogous  to  the  like  duties 
and  obligations    between   partners,  that  it  does  not 


I  n)id. 

8  Dig.  Lib.  10,  tit  3, 1. 8,  §  2 ;  Pothierp  de  Sooi6li6,  a  190. 
3  Pothier,  de  Society,  n.  187, 188, 189, 191, 192. 
«  Pothier,  de  Society,  n.  189, 190. 
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seem  to  be  of  any  importance  to  dwell  upon  them, 
or  even  to  enumerate  them  in  detail.  But,  here,  again, 
we  must  not  assume,  as  a  matter  of  course,  that  any 
one  or  more  of  the  partowners  is  entitled,  at  the  com- 
mon law,  to  a  compensation  for  losses,  sustained  by  the 
negligence  or  misconduct  of  the  others  in  the  manage- 
ment of  the  common  property,  where  no  special 
agency  has  been  assumed,  simply  because  the  RcMiian 
law  or  the  French  law  would  seem  in  the  like  cases  to 
justify  it ;  ^  for  the  common  law  authorities  have  not 
as  yet  recognised  any  such  general  doctrine ;  and 
some  of  them  may,  perhaps,  be  thought  to  point  to  a 
different  conclusion.^ 

^  463.  We  may  conclude  this  head  with  the  con- 
sideration of  the  question,  how  far  partowners  are 
bound  by  the  statements  or  admissions  of  each  other, 
where  neither  of  them  is  the  common  agent  of  the 
ship,  or  the  separate  agent  of  any  one  partowner  of 
the  ship.  We  have  already  seen,  that  the  statements 
and  admissions  of  one  partner,  during  the  continu- 
ance of  the  partnership,  will  bind  the  others  as  evi- 
dence, according  to  the  common  law.^  But  the  same 
doctrine  has  never  been  applied  to  the  case  of  part- 
owners.^  The  reason  sometimes  assigned  for  this 
distinction  is,  that  in  case  of  a  partnership,  every  man 
knows,  who  his  partner  is.  But  when  one  partowner 
sells  his  share,  the  remaining  partowners,  not  being 
privy  to  the  instrument,  by  which  the  new  partowner 
is  created,  may  be  entirely  ignorant  of  the  £aM^t,  who 


1  Pothier,  de  Society,  n.  190. 

2  Ante,  §  450,  451. 

3  Ante,  §  450. 

4  Collyer  on  Partn.  R  4,  ch.  4,  §  5,  p.  819,  820,  3d  edit. ;  Jaggers  v. 
Binnings,  1  Stark.  R.  64. 
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the  person  is,  who  has  thus  become  a  partowner  with 
them/  But  the  truer  and  broader  ground  is,  that 
there  is  no  community  of  interests,  or  of  rights,  or  of 
authorities  between  partowners ;  and  they  are  not,  as 
in  cases  of  partnership,  agents  of  each  other  in  the 
concerns  of  the  ship,  unless  some  special  authority  is 
expressly  or  impliedly  delegated  to  them  for  the  par- 
pose.  Partowners  are  not,  therefore,  bound  by  the 
acts  of  each  other,  unless  those  acts  are  specially  au- 
thorize4 ;  and,  hence,  it  follows,  d  fortiori^  that  the 
mere  admissions  of  one,  witliout  any  such  authority, 
ought  not  to  bind  the  others.  Even  an  act  of  one 
partowner,  which  will  ordinarily  make  the  ship  liable 
to  condemnation,  if  done  with  the  privity  of  the  other 
owners,  will  not  produce  any  such  effect,  except  as 
to  his  own  share,  when  it  is  done  without  such  privi- 
ty ;  for  that  implies  co-operation  and  consent.^ 

^  454.  Let  us,  in  the  next  place,  proceed  to  the 
consideration  of  the  rights  and  remedies  of  partowners 
of  ships  against  third  persons.  These  may  arise,  either 
from  contracts  made  with  such  persons,  or  from  torts 
committed  by  them  upon  the  common  property.  In 
respect  to  both,  all  the  partowners  constitute  in  point 
of  law  but  one  owner  ;^  and,  therefore,  all  contracts 
made  by  them,  either  personally,  or  through  the 
instrumentality  of  an  agent,  or  ship's  husband,  with 
third  persons,  are  treated  as  entire  joint  contracts ; 
and  the  remedy  for  any  breach  thereof  must  be 
in  the  name  of  all  the  partowners  against  the  other 
contracting    party.      If   the   name    of   any   one    be 


1  Mr.  Justice  Bayley  in  Wilson  v.  Dickson,  2  Bam.  &  Aid.  %  12, 13. 
9  The  Jonge  Tobias,  ]  Rob.  R.  329;  Colly er  on  Partn.  B.  5,  ch.  4,  $  5. 
p.  820, 2d  edit;  2  Wheaton,  R.  Appendix,  37,  38,  39,  40. 
3  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  13,  p.  8J,  5th  edit. 
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omitted,  it  is  wdinarily,  upon  the  technical  rules  of 
pleading  at  the  common  law,  fatal  to  the  mainte- 
nance of  the  suit ;  for  by  those  rules  all  the  contract- 
ing parties,  who  are  plaintifis,  are  positively  required 
to  join  in  die  suit.^  In  cases  of  tort  a  more  mitigated 
doctrine  prevails ;  for  while  all  the  partowners  are  at 
the  common  law  required  in  strictness  to  join  in  every 
suit  for  any  tort,  committed  against  the  common  proper- 
ty ;  nevertheless,  the  omission  to  join  any  one  or  more 
of  them  can  be  taken  advantage  of  only  in  a  preliminary 
stage  of  the  suit  by  a  plea  in  abatement ;  and  if  no  such 
plea  is  filed  in  the  cause,  it  is  a  waiver  of  the  objection, 

1  Abbott  on  Ship.  Pt  1,  ch.  3,  $  14,  p.  82,  5th  edit. ;  CoUyer  on  Partn. 
B.  5,  ch.  4,  §  6,  p.  820,  821,  822,  2d  edit;  1  Bell,  Comm.  B.  3, Pt  1,  cL 
4,  §  5,  p.  519,  520,  5th  edit ;  Skinner  v.  Stocks,  4  Barn.  &  Aid.  436, 437 ; 
1  Chitty  on  Plead,  p.  6, 7, 8, 3d  edit ;  Baker  v.  Jewel],  6  Mass.  R.  460 ; 
Coll.  on  Part  B.  3,  ch.  5,  §  1,  p.  461, 462, 2d  edit;  1  Mont  on  Part  B.  2,  eh.  1. 
—  There  may,  perhaps,  be  an  exception  where  one  partowner  has  received 
his  own  Ehare  of  the  money  due  on  the  contract,  or  has  released  his 
claim  to  it  At  least.  Lord  Tenterden,  in  his  work  on  Shipping^,  puts  the 
case  as  open  for  consideration  at  the  common  law.  There  is,  however, 
some  reason  to  doubt,  whether  in  such  a  case  the  remedy  of  the  other  part* 
owners  is  not  exclusively  in  Equity.  Lord  Tenterden  has  stated  the  whole 
doctrine  in  the  following  terms ;  "  In  the  case,  however,  of  an  action  for 
the  freight  of  goods  conveyed  in  a  general  ship,  all  the  partowners  ought 
to  join,  or  if  they  do  not,  the  defendant  may  avail  himself  of  the  objec- 
tion by  evidence  at  the  trial,  and  without  plea  in  abatement,  according 
to  the  general  rule  of  law,  and  the  distinction  between  contracts  and 
wrongs ;  unless,  perhaps,  some  one  should  have  received  his  own  share, 
or  have  released  his  claim  to  it  The  necessity  of  all  the  partowners 
joining  as  plainliflfs  in  the  suit,  in  this  case,  is  founded  upon  the  consider- 
ation, that  all  of  them  are  partners  with  respect  to  the  concerns  of  the  ship ; 
and  upon  this  consideration,  the  present  Lord  Chancellor,  (Eldon)  in  a  case 
of  bankruptcy,  wherein  it  appeared,  that  the  owners  of  a  ship,  upon  a  set- 
tlement of  accounts  with  Uie  master,  who  had  become  a  bankrupt,  were 
indebted  to  him,  and  that,  on  the  other  hand,  he  also  was  indebted  to 
some  of  them  severally  upon  separate  and  distinct  concerns,  refused  to 
allow  the  latter  to  set  off  their  respective  demands  against  the  claim  of 
his  assignees  for  their  shares  of  the  general  debt"  Abbott  on  Shipp.  Pt. 
1,  c.  3,  §  14,  p.  82, 5th  edit ;  Ex  parte  Christie,  10  Yes.  105 ;  CoUyer  on 
Partn.  B.  5,  ch.  4,  §  6,  p.  821,  822. 
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and  will  not  affect  the  rights  of  the  plaintifl^  upon  a  trial 
of  the  merits.^  It  is  not,  perhaps,  very  easy  to  estaUidi 
the  soundness  of  this  distinction  upon  any  general 
reasoning.  It  seems,  however,  to  proceed  upon  this 
ground,  that,  in  cases  of  tort,  the  tort  is  treated  as  joint 
and  several ;  whereas  in  cases  of  contract,  the  con- 
tract is  treated  as  an  entirety,  and  as  being  incapaUe  of 

1  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  13,  p.  81,  5th  edit ;  1  Bell,  Comm. 
B.  3,  Pt  1,  cL  4,  §  5,  p.  519,  520,  5th  edit;  Suids  v.  Child,  Silk. 
32;  Addison  v.  Overend,  6  Term  R.  76;  Sedgworth  9.  Overend,  7 
Term  R.  279;  Rice  v.  Shate,  5  Burr.  R.  2611;  Eccleston  &  Wife 
V.  Clipeham,  1  Saund.  R,  153,  and  Serg.  WilliaiuB's  note  (1),  Id.  pu 
154 ;  Baker  v.  Jewell,  6  Mass.  R.  460 ;  Hart  v.  Fitzgenld,  3  Mass. 
R.  569 ;  Converse  v.  Sims,  10  Mass.  R.  377 ;  Thompson  v.  Hotkias, 
11  Mass.  R.  419;  Molloy,  de  Jure  Marit  R  2,  ch.  1,  §  2;  Collyer 
on  Partn.  B.  5,  ch.  4,  §  6,  p.  820,  821,  822,  2d  edit;  Heath  v.  Hob- 
bard,  4  Eaat,  R.  122 ;  Bloxam  v.  Hubbard,  5  East,  R.  407 ;  Depeyater  v. 
Wheelwright,  1  John.  R.  471,  486 ;  Brotherson  v.  Hodges,  6  John.  R. 
108.  —  Upon  this  point  Lord  Tenterden,  in  his  work  on  Shipping,  has 
given  the  reasoning,  on  which  the  general  rule  is  founded  in  cases  of 
tort  "The  several  partowners  of  a  ship,  make  in  law  but  one  owner; 
and  in  case  of  any  iujury  done  to  their  ship  by  the  wrong  or  negligence 
of  a  stranger,  they  ought  regularly  to  join  in  one  action  at  law  for  the 
recovery  of  damages,  which  are  afterwards  to  be  divided  among  them- 
selves according  to  their  respective  interests;  for  otherwise  the  party, 
who  had  committed  the  wrong,  might  be  unnecessarily  harassed  with  the 
expense  of  several  suits  to  obtain  the  same  end,  which  might  be  as  well 
effected  in  one.  But  this  rule  of  law  is  made  for  the  ease  of  the  wrong- 
doer ;  and,  therefore,  the  law  requires,  that  he  should  avail  himself  of  it 
at  the  very  beginniug  of  the  cause,  by  pleading  in  abatement  of  a  suit 
brought  by  one  partowner,  that  there  are  others  living,  who  ought  to  be 
parties  to  it  For  if  the  defendant  does  not  do  this,  the  single  partowner 
will  recover  damages  for  the  injury  proportionate  to  his  share  in  the  ship, 
whetlier  the  nature  of  his  interest  is  made  to  appear  upon  evidence  at 
the  trial,  or  is  originally  stated  by  himself  in  the  allegation  of  his  cause 
of  complaint  And  if  afterwards  another  partowner  sues  for  his  own  in- 
terest, the  defeudant  can  no  longer  avail  himself  of  the  objection,  because 
the  party  to  the  first  suit  has  no  longer  any  matter  of  complaint  In  the 
case  of  the  death  of  any  partowner  after  an  injury  received,  the  right  of 
action  survives  in  general  to  the  surviving  partowners,  who  must  after- 
wards pay. to  the  personal  representatives  of  the  deceased  the  value  of 
bis  share."    AbboU  on  Shipp.  Pt  1,  ch.  3,  §  13,  p.  81,  82, 5th  edit 
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separation  as  to  the  plaintiffs.  And  jet  a  different 
rule  prevails,  even  in  cases  of  contract,  as  to  the  par- 
ties, who  are  defendants  in  the  suit ;  for  in  the  latter 
cases,  the  objection  of  the  nonjoinder  of  all  the  proper 
contracting  parties  to  the  contract  as  defendants  can 
be  taken  advantage  of,  (as  in  the  case  of  torts,)  by  a 
[dea  in  abatement  only,  and  not  upon  the  trial  of 
the  merits.^ 

^  455.  In  the  next  place,  as  to  the  rights  and  rem- 
edies by  third  persons  against  partowners  of  ships. 
These  properly  are  divisible  into  those  arising  from 
contract,  or  those  arising  from  tort.  In  cases  of  con- 
tract, by  the  common  law,  all  the  partowners  are 
liable  in  solido  to  the  other  contracting  party  for  the 
entirety  of  the  debt  or  obligation,  jvhether  the  con- 
tract be  direcdy  made  by  one  or  more  of  the  part- 
owners  with  the  consent  of  all,  or  be  made  through 
the  instrumentality  of  the  master  of  the  ship,  or  of  the 
ship's  husband,  or  of  any  other  agent.^  There  is  an 
exception,  indeed,  which  stands  entirely  in  harmony 
with  the  general  rule  ;  and  that  is,  where  an  exclusive 
credit  is  knowingly  and  intentionally  given  to  one  or 
more  of  the  partowners,  or  to  the  master,  or  the  ship's 
husband,  or  any  other  agent ;  for  in  such  cases,  as  it  is 


1  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  15,  p.  82,  83,  5th  edit ;  1  Montagu 
on  Partn.  B.  2,  ch.  1 ;  Rice  v.  Shute,  5  Burr.  R.  2611 ;  Serg.  William's 
note  (1)  to  Eccleston  &  Wife  v.  Clipsham,  1  Saund.  R.  153, 154;  Collyer 
on  Partn.  B.  5,  ch.  4,  §  6,  p.  822,  Sd  edit;  Id.  R  3,  ch.  5,  §  2,  p.  496,  497; 
Id.  §  5,  p.  513 ;  Wright  v.  Hunter,  J  East,  R.  20. 

9  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  15,  p.  83, 84, 5th  edit ;  3  Kent,  Coram. 
Lect  45,  p.  155,  156,  4th  edit;  1  Bell,  Comm.  R  :),  Pt  1,  ch.  4,  §  5,  p. 
520,  529,  537,  5th  edit ;  Collyer  on  Partn.  R  5,  ch.  4,  §  6,  p.  817,  818, 
2d  edit ;  Rich  v.  Coe,  Cowp.  R.  636 ;  Bladney  v.  Ritchie,  1  Stark.  R. 
338 ;  Westerdel]  v.  Dale,  7  Term  R.  306 ;  1  Montagu  on  Partn.  B.  2, 
ch.  1. 
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competent  for  the  creditor  to  give  such  an  exclusire 
credit,  he  thereby  exonerates  all  the  other  parties.^ 
What  circumstances  will,  or  will  not,  amount  to  giving 
such  an  exclusive  credit,  must,  of  coarse,  depend  upon 
the  evidence  in  each  particular  case,  and  can  admit 
of  no  universal  exposition*^  But  it  may  be  generally 
stated^  that  merely  receiving  payment  from  one  part- 
owner  for  his  share,  or  charging  the  master,  or  ship's 
husband,  or  other  agents  with  the  debt,  will  not,  of  it- 
self, amount  to  giving  an  exclusive  credit  to  them, 
which  will  discharge  the  owners.^ '  A  fortiori,  it  vriH 
not,  where  none  of  the  owners  are  knovm,  or  it  is 
not  known,  that  there  are  other  partowners ;  for,  un- 
der such  circumstances,  there  is  no  pretence  to  say, 
that  any  exclusiye  credit  is  intended  to  be  given, 
since  there  is  no  knowledge,  or  act,  from  which  an 
election  to  give  an  exclusive  credit  can  be  inferred.'* 
We  have  already  had  occasion  to  state,  that  ordinarily 
all  the  partowners  should  be  joined  in  a  suit  brought 
on  a  joint  contract  by  the  creditor  against  them ;  but 
that  if  not  joined,  the  objection  is  not  fatal  at  the 


1  Abbott  on  Shipp.  Pt.  1,  ch.  3,  §  15,  p.  82,  83,  84,  5th  edit;  Stoiy  on 
Agency,  $  288  to  §  300;  Chapman  v.  Darant,  10  Mass.  R.  47 ;  Schenner- 
hom  V.  Loines,  7  John.  R.  311 ;  Murdon  o.  Whitlock,  1  Cowen,  R.  290; 
Cox  V.  Reid,  1  Carr.  &  Payne,  R.  602 ;  Reid  v.  White,  5  Esp.  R.  122 ; 
Wyatt  V.  Marquis  of  Hertford,  3  East,  R.  147 ;  Ex  parte  Bland,  2  Rose, 
R.  91 ;  Collyer  on  Partn.  B.  5,  ch.  4,  §  5,  p.  817, 2d  edit 

9  Story  on  Agency,  §  288  to  §  291 ;  Id.  §  293, 294,296, 297, 296. 

3  Teed  v.  Baring,  cited  Abbott  on  Shipp.  Pt.  1,  ch.  3,  $  15,  p.  83, 84, 
5th  edit ;  Ex  parte  Bland,  2  Rose,  R.  91 ;  Stewart  v.  Hall,  2  Dow.  R. 
29 ;  James  v.  Bixby,  11  Mass,  R.  34 ;  Leonard  9.  Harrington,  15  John.  R. 
298 ;  Marquand  v.  Webb,  16  John.  R.  89;  Stoty  on  Agency,  §  288, 294 
to  299 ;  Collyer  on  Partn.  R  5,  ch.  4,  §  5,  p.  817, 818, 2d  edit ;  Thomp- 
son V.  Finder,  4  Carr.  &  Payne,  R.  158. 

^  Story  on  Agency, §  290, 291,  and  note  (2),  ibid.;  Thompson  «. Daven- 
port, 9  Bam.  &  Cresw.  78 ;  Paley  on  Agency,  by  Lloyd,  p.  245  to  p.  250; 
Paterson  v.  Gandesaqui,  15  East,  R.  62. 
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trial  upon  the   merits;    but  was    pleadable  only  in 
abatement. 

^  456.  The  French  law  does  not  agree  with  the 
common  law  in  making  partowners  liable  in  solido 
for  all  the  debts  contracted  upon  account  of  the  ship, 
or  other  common  property,  even  when  the  contract 
is  made  by  all,  or  in  the  name  of  all,  of  them.  But 
it  restricts  the  liability  of  each  partowner  to  the  pay- 
ment of  his  own  share  or  proportion  thereof,  unless 
all  expressly  agree  to  be  bound  in  solido?     In  tUs 


1  Pothier,  de  Society,  n.  187;  Emerigon,  Traits  des  Assur.  Tom.  %  ch. 
4,  §  11,  p.  456,  edit  1783. —  The  law  of  Loaisiana  is  the  same  as  the 
law  of  France  on  this  subject  David  v.  Eloi,  4  Miller,  Louis.  R.  106; 
3  Kent,  Comm.  Lect  45,  p.  156, 4th  edit ;  Civil  Code  of  Louisiana  (1825), 
art  2796.  Mr.  Justice  Porter,  in  delivering  the  opinion  of  the  Court  in 
David  V.  Eloi,  (4  Miller,  Louis.  R.  106,)  referring  to  the  case  of  Kimball 
V,  Blanc,  said ;  ^  In  the  opinion  delivered  in  that  case,  the  court  took  oc- 
casion to  say,  that  as  to  the  law  previous  to  the  adoption  of  the  Louisia^ 
na  Code  we  were  not  left  in  doubt,  since  the  decision  in  the  suit  of 
Carrol  v.  Waters.  It  was  there  settled,  that  joint  owners  of  steamboats  were 
only  responsible  for  their  virile  share.  That  case  was  decided  on  the 
definition  given  in  the  Code  of  Louisiana  of  a  particular  partnership,  and 
it  is  so  expressly  stated  in  the  opinion.  The  majority  of  the  court  being 
unable  then,  as  they  are  now,  to  distinguish  between  the  joint  owners  of 
a  steamboat,  and  the  joint  owners  of  a  house  or  of  a  plantation.  It  is  an 
association,  which  relates  to  a  specified  thing,  and  to  the  use  to  be  deriv- 
ed therefrom.  Civil  Code,  390,  art.  12.  The  correctness  of  the  construc- 
tion was  supposed  to  be  fortified  by  a  reference  to  the  rules  prevailing  in 
the  greater  number  of  commercial  countries  in  relation  to  the  responsi- 
bility of  joint  owners.  And  so  it  appears  to  be.  For  after  all,  that  has 
been  said  in  the  argument  of  this  cause,  it  is  quite  clear,  they  are  not  re- 
sponsible in  solido,  as  they  were  in  the  Roman  law.  By  the  statutes  of 
the  majority  of  the  commercial  nations  of  Europe,  owners  of  vessels  are 
discharged  from  all  responsibility  by  surrendering  their  interest  in  them. 
This  court  does  not  profess  to  understand,  how  the  partowner  of  a  ship, 
who  can  free  himself  from  responsibility  for  a  debt,  which  may  be  ten 
times  as  great  as  his  share  in  the  vessel,  by  abandoning  that  share  to  the 
creditor,  can  be  considered  as  personally  responsible  in  solido  for  the 
whole  debt  It  thinks  with  Emerigon,  that  his  obligation  is  more  real 
than  personal ;  and  that  it  depends  on  the  amount  of  interest  he  has  in 
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respect  it  differs  from  its  own  nile  in  cases  of  com- 
mercial partnerships ;  for  there  all  the  partners  are  li- 
able in  solido}  And  where  the  contract  is  entered  into 
by  one  partowner  alone  on  account  of  the  ship,  as 
for  example,  for  supplies  or  outfits  or  repairs,  that 
partowner  is  solely  responsible  to  the  creditors  for 
the  whole  amount  of  the  debt ;  but  he  has  his  remedy 
over  against  the  other  partowners  for  contribution*' 
In  short,  in  such  a  case,  the  creditor  is  deemed  to 
give  an  exclusive  credit  to  the  contracting  partovnier. 
By  the  law  of  Holland,  the  several  partowners'  are  in 


the  vessel,  not  on  an  obligation  in  solido  as  joint  owner,  whether  he  is 
bound  for  the  whole  amount  of  a  debt  contracted  by  the  master.  Emer- 
igon,  Traits  des  Assurances,  vol.  2,  454.  It  remains  to  consider,  whether 
a  change  has  been  made  in  the  law,  as  it  stood  previous  to  the  adoption 
of  the  late  amendments  to  our  Code.  By  the  2796th  article  of  the  Louis- 
iana Code,  it  is  provided,  that  an  association  for  the  purpose  of  carrying 
personal  property  for  hire  in  ships  and  other  vessels,  is  a  commercial 
partnership.  In  the  case  of  Kimball  v.  Blanc,  we  decided  that  the  bare 
circumstance  of  persons  being  joint  owners  of  a  boat  did  not  make  them 
responsible  in  solido ;  and  this  is  still  the  opinion  of  the  court ;  becaoae 
men  may  become  joint  owners  of  a  boat  for  other  purposes  than  carrying 
personal  property  for  hire.  She  may  be  bought  on  speculation  with  an 
intention  of  selling  her  again.  She  may,  as  was  said  in  the  opinion  de- 
livered in  the  case  of  Kimball  o.  Blanc,  be  chartered  out,  and  while  she 
remains  joint  property  never  be  used  to  carry  goods.  In  these  and  other 
cases,  which  may  be  supposed,  there  is  no  association  for  transporting 
personal  property  for  hire.  From  the  argument  in  this  case,  we  suppose 
it  has  been  understood,  that  the  court,  in  the  case  alluded  to,  settled  the 
principle,  that  joint  owners,  who  used  the  boat  in  carrying  the  goods  for 
hire,  were  not  responsible  in  solido.  The  general  reasoning  in  that  opinion, 
which  went  further  than  was  necessary  for  a  decision  of  the  case,  may 
have  furnished  some  grounds  for  that  belief;  but  nothing  was  farther  from 
our  intention ;  so  far  fVom  it,  a  contrary  intimation  was  thrown  out  It 
was  there  said  ;  '  Owners  would  perhaps  be  bound  in  solido,  if  they  held 
themselves  out  to  the  community  as  partners  in  the  carrying  trade ;  but 
the  bare  circumstance  of  their  being  joint  owners  cannot  have  that  ef- 
fect.'" 

I  Pothier,  de  Society,  n.  187;  Ante,  §  102, 103, 109. 

s  Pothier,  de  Society,  n.  187;  Ante,  §  420, 
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all  cases  chargeable  only  according  to  their  respective 
interests  in  the  ship.^ 


I  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  15,  p.  84,5th  edit ;  Vinn.  ad  Peckium, 
pL  155,  note  {b.\  tit  De  Exercit  Act  edit  1647 ;  Van  Lieeawen,  Comm.  on 
Roman-Dutch  Law,  B.  4,  ch.  2,  §  9.  —  Van  Leeuwen,  in  his  Commenta- 
ries, says ;  '*  A  creditor,  who  had  transactions  with  any  one,  to  whom  a 
ship  was  trusted  by  an  owner,  or  who  was  placed  by  his  master  as  factor 
or  manager  of  any  merchandise  concerning  the  ship,  or  such-  merchan- 
dises alone,  such  creditor  anciently  had  the  option,  whether  he  would 
call  upon  the  owner  of  the  ship,  or  his  substitute,  the  merchant,  or  his 
manager,  for  payment,  and  prosecute  them  at  law ;  and  if  there  were  sev- 
eral owners  or  merchants,  in  that  case  each  of  them  was  bound  for  the 
whole.  But  this  usage  has  not  been  adopted  among  us,  it  being  prejudi- 
cial to  trade ;  and  one  is  obliged  always  to  call  upon  the  owners,  or  the 
merchants  themselyes,  and  sue  them  at  law.  Neither  is  it  in  use  in  Hol- 
land, (where  trade  is  at  present,  and  has  for  a  long  time  since  been  pros- 
perous] ;  viz.  that  where  there  are  many  owners  and  partners,  each  shall 
be  bound  for  the  whole.  But,  on  the  contrary,  it  was  introduced,  that 
many  joint  owners  of  a  ship  together  may  not  be  called  upon  for  pay- 
ment further  than  for  the  value  of  the  ship,  and  the  amount  of  the  prop- 
erty, which  she  contains ;  and  each  is  bound  separately,  and  no  further 
than  for  his  respective  share  in  the  trade ;  and  it  is  sufficient  if  they  de- 
liver and  bring  up,  what  they  have  in  common,  in  satisfaction  of  the  de- 
cree for  the  whole ;  and  so  it  was  decreed  in  the  high  court  of  Holland.'' 
Van  Leeu wen's  Comm.  B.  4,  c.  2,  §  9,  English  Translation,  London,  1820, 
p.  320.  Vinnius  in  his  Commentaries  on  Peckius,  De  Exercit  Actione, 
(Lex.  4),  p.  155,  edit  1647,  says ;  '*  Si  plures  sint,  qui  navem  exerceant,  pla- 
cet singulos  ex  contractu  magistri  in  solidum  teneri ;  idque  hac  ratione,  ne 
in  plures  adversarios  distringatur,  qui  cum  uno  contraxit  (1. 1,  par.  ult  et 
1.  2,  hoc  tit  fac.  1.  et  ancillarum,  27,  §  ult  inf.  de  pecul.)  Quippe  actio  ex- 
ercitoria,  qua  tenentnr  exereitores,  ex  solius  magistri  persona  et  facto 
nascitur ;  utpote  cum  quo  solo,  non  cum  ipais  exercitoribus,  contractum  est 
Cum  igitnr  in  plures  dividends  non  sit  obligatio,  que  in  unius  persona  origi- 
nem  habet,  ne  in  plures  distringatur,  qui  cum  uno  contraxit,  ex  eo  satis 
inteUigimus  beneficio  divisionis  hoc  casu  locum  non  esse.  (Bald,  in  rubr. 
C.  eod.  in  fin.)  Idem  est,  si  contractum  sit  cum  plurium  institore.  (I.  habe- 
bat  13,  par.  ult  et  L  seq.  inf.  de  instit  act)  ant  cum  servo  plurium  volun- 
tate  dominonim  navem  exercente.  (1.  6^  par.  1,  inf.  hoc  tit)  Cnterum  hoc 
jus  apud  Hollandos  receptum  non  est,  apod  quos  singuli  exereitores,  pro 
sua  duntaxat  parte  exercitionis  conveniri  possunt  Neqne  enim  ut  singu- 
li in  solidum  teneantur,  visum  est  aut  natural!  equitati  convenire,  que 
satis  habet,  si  pro  suis  singuli  portionibus  conveniantur ;  neque  publico 
utile  esse,  propterea  quod  deterrentur  homines  ab  exeicendis  navibus,  si 
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^  457.  The  Roman  law  promulgates  a  similar  doc- 
trine, where  the  contract  is  made  by  all  the  partown- 
ers  personally ;  that  is  to  say,  that  they  are  not  liable 
in  sclido;  but  each  is  liable  only  for  his  own  share 
and  proportion  of  the  debt,  according  to  his  interest  in 
the  ship.  On  the  other  hand,  where  one  partowner 
only  makes  the  contract,  he  alone  is  held  responsible 
to  the  creditor  for  the  whole  debt.  But  where  the  con- 
tract is  made  by  the  master,  appointed  by  them,  there 
all  the  partowners  are  liable  in  solido.}  Thus,  it  is 
said  by  Ulpian  in  the  Digest ;  Si  iamen  plures  per  se 
navem  exerceanl^  pro  portionihus  ezerdtationis  canveni- 
untur.  Neque  enim  invicem  sui  magisiri  videntur. 
Sedf  si  plures  exerceant,  unum  autem  de  numero  sua 
magistnim  fecerinty  hujus  nomine  in  solidum  poterunt 
conveniri.  Sed  si  servus  plurium  navem  exerceat 
voluntate  eorum^  idem  placuit,  quod  in  pluribus  exerci- 
torifms.  Plane  si  unius  ex  omni  voluntate  exercuiij  in 
solidum  ille  tenebitur.  Et  ideo  puto  in  isto^  et  superuh 
re  casu,  in  solidum  omnes  teneri.^ 

^  458.  In  the  next  place,  as  to  the  rights  and  rem- 


metuant,  ne  ex  facto  magistri  quasi  in  infinitum  tene^tnr.  Quin  et  hoe 
constitutum,  ne  ezercitoria  etiam  universi  amplius  teneantur,  qoam  ad 
ffistimationem  navis  et  eoram,  qus  in  navi  sunt,  teste  Grotio,  lib.  3,  intra- 
duct  ad  jurisp.  Bat  c.  1,  et  lib.  2,  de  jur.  bell,  et  pac.  c.  ll,n.  13.  Cete- 
rum  Hevia  p.  2,  Cur.  Phil.  lib.  3,  c.  4,  n.  23.  simpliciter  sequitur  dispoei- 
tionem  juris  communis.**  See  also  the  Commentaries  of  Peckios  upon 
the  same  title  and  law  of  the  Digest ;  from  which,  perhaps,  it  may  be  in. 
ferred,  that  principles  similar  to  those  of  the  Roman  law  pervade  the 
Jurisprudence  of  many  of  the  Continental  nations.  The  Scottish  law  is 
certainly  so.  See  1  Bell,  Comm.  B.  3,  Pt  I,  ch.  4,  §  5,  p.  519,  520,  537, 
538,  5th  edit ;  Erskine  Inst  B.  3,  tit  3,  §  45. 

I  Abbott  on  Shipp.  Pt  1,  ch.  3,  §  15,  p.  84,  5th  edit;  1  Bell,  Comm.  & 
3,  Pt  1,  ch.  4,  §  5,  p.  519  to  p.  525,  5th  edit 

9  Dig.  Lib.  14,  tit  1, 1.  4,  §  1, 2;  Id.  1.  1,  $  24,  25;  Pothier,  Pud- 
Lib.  14,  tit  1,  n.  4, 10,  la 
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edies  of  third  persons  against  partowners  of  ships 
for  torts  committed  by  them  personally,  or  by  the 
improper  conduct  or  negligence  of  .their  agents  in 
the  management  of  the  joint  property.  They  are, 
without  question,  all  responsible  at  the  common 
law,  severally,  as  well  as  jointly,  in  solidOj  for  all 
torts  personally  committed  or  authorized  by  them,  or 
occasioned  to  third  persons  by  the  negligence  of 
one  or  more,  or  all  of  them,  or  by  that  of  the  master 
of  the  ship,  or  ship's  husband,  or  other  agent  thereof; 
but  not  for  the  wilful  or  malicious  acts  of  the  latter.^ 
The  reason  for  this  distinction  between  negligent  and 
wilful  or  malicious  acts  is,  that  neither  the  master 
nor  ship's  husband,  nor  other  agent,  in  doing  such 
wilful  or  malicious  acts,  can  properly  be  deemed  to  be 
acting  within  the  scope  of  the  authority  confided  to 
him  by  the  owners,  in  the  management  of  the  ship  or 
its  concerns ;  but  cases  of  negligence  may,  and  ordi- 
narily do  arise,  in  the  very  course  of  such  manage- 
ment.* The  doctrine  is  clearly  illustrated  in  the 
common  case  of  a  coUision  or  running  down  of  ships 
on  the  high  seas,  or  in  port,  whereby  damage  or  loss  is 
incurred.  If  the  tort  be  by  the  wilful  or  malicious  act 
or  design  of  the  master,  or  any  other  officer  or  agent 
cf  the  ship,  the  owners  are  not  liable  therefor;  but 
the  party  only,  who  commits  the  torf.  But  if  it  be 
by  the  negligence  of  the  master,  or  any  other  officer  or 
agent,  then  the  owners  are  liable  therefor  in  solidOj 
jwndy  and  severally.     On  the  other  hand,  if  a  tort  be 


I  Stoiy  on  Agency,  §  306  to  $  313;  Id.  §  453  to  $  467;  Ante,  $  167, 
168;  1  Montaga  on  Partn. B.  2,  ch.  1 ;  Low  r. Mumford,  14  John.  R.  406. 
Fatten  o.  Gumej,  17  Mass.  R.  183.  •—  Hence  the  suit  may  be  commenced 
against  all  of  them,  or  against  any  one  or  more  of  them.    Ibid. 

s  Stoiy  on  Agency,  §  308  to§  313;  Id.  $  453  to  §  4^. 

Partn.  67 
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committed  by  one  partowner  of  the  ship,  who  is  not 
employed  by  the  others  about  the  concerns  of  the  ship, 
or  authorized  to  act  for  them,  but  he  is  acting  sole- 
ly, suojure^  as  partowner,  die  other  partowners  wiU 
not  ordinarily  be  liable  therefor,  whether  the  act  be 
wilful  or  malicious,  or  merely  negligent  for  the  yery 
reason,  that  he  is  not  entrusted  by  them  with  the 
management  or  concerns  of  the  ship.' 

^  459.  The  Roman  law,  in  like  manner,  in  many 
cases,  made  the  principal  liable  for  Jthe  torts  and 
negligences  of  his  agents  and  servants.*  It  has  been 
supposed,  that  the  Roman  law  never  was  in  this  respect 
as  extensive  in  its  reach  as  our  law ;  in  other  wofds, 
that  it  never  did  create  a  general  liability  of  principals 
for  the  wrongs  and  negligences  of  their  agents,  bat 
limited  it  to  particular  classes  of  cases;  and  that 
the  liability  of  principals,  so  far  as  it  is  recognised 
in  that  law,  was  mainly  dependent  upon  the  Praetor's 
Edict,  and  was  not  worked  out  of  the  original  mate- 
rials of  the  Roman  jurisprudence.  Whether  this 
supposition  be  correct,  or  not,  it  is  certain,  that,  in 
certain  classes  of  cases,  the  Praetor,  by  his  Edict,  either 
introduced  a  new  and  more  rigid  liability,  or  he  gave 
to  that,  which  previously  existed,  an  additional  force, 
and,  in  some  respects,  a  more  onerous  obligation. 
Thus,  masters  and  employers  of  ships,  inn-keepers, 
and  stable-keepers,  were  made  responsible  for  the 
safety  and  due  delivery  of  the  goods  committed  to 
their  charge ;  and  of  course,  if  the  loss  or  damage 
were    occasioned    by   the    negligence    or    wrong    of 


1  CoUyer  on  Paitn;  ?.  5,  ch,  4,  $  5,  p.  830,  ad  edit  5  Stoiy  on  Agttcy, 
§  452to  $  474 

*  Stoiy  on  Agency,  $  31B. 
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their  servants,  and  not  by  themselves,  their  respon- 
sibility was  not  varied.*    Ait  Prcetor ;  NauUe^  Caupo- 


1  Story  on  Agency,  §  318 ;  Story  on  Bailm.  §  464, 465 ;  Dig.  Lib.  4,  tit  9, 
1. 1,  $  3 ;  Heinec.  Pand.  Lib.  4,  tit  8,  $  546, 547, 548 ;  Pothier,  Pand.  Lib.  4, 
tit  9,  A.  1,2,8;  1  Domat,  B.  1,  tit  16,  §  1,  art  3, 5;  Id. $  2,  art  2;  Id.  §  3, 
mrt  1. —  Lord  Stair,  in  his  Institutes, (B.  l,tit  13,$  3,)seems  manifestly  to 
have  considered  this  edict  as  introducing,  for  the  first  time,  the  liability 
of  principals  for  the  acts  and  defaults  of  their  agents,  and  of  making  that 
liability  more  rigid,  in  many  cases,  upon  the  ground  of  public  policy. 
His  language  is ;  **  In  the  civil  law  there  is  a  depositation  of  a  special 
nature,  introduced  by  the  Edict,  Naute,  caupones,  stebularii, '  quod  cujus- 
que  salvum  fore  receperint,  nisi  restituent,  in  eoe  judicium  dabo.'  By 
this  edict,  positive  law  for  utility's  sake  hath  appointed,  that  the  custody 
of  the  goods  of  passengers  in  ships,  or  strangers  in  inns,  or  in  stables, 
shall  be  far  extended  beyond  the  nature  of  depositiition,  which  obliges 
only  for  fraud,  or  supin^  negligence,  them,  who  have  expressly  contracted- 
for  their  own  fact  But  this  edict,  for  public  utility's  sake,  extends  it ; 
first,  to  the  restitution  of  the  goods  of  passengers  and  voyagers,  and  rep- 
aration of  any  loss  or  injury  done  by  the  mariners,  or  servants  of  the  inn 
or  stable.  Whereas,  by  the  common  law,  before  that  Edict,  in  this  and 
such  other  cases,  there  was  no  such  obligement ;  much  less  are  persons 
now  obliged  for  their  hired  servant's  fact  or  fault,  excepts  facts,  wherein 
they  are  specially  intrusted  by  them.  But,  because  the  theft  and  loss  of 
goods  is  very  ordinary  in  ships,  inns,  and  stables,  therefore  this  Edict  was 
introduced  for  the  security  of  travellers.  Secondly,  the  Edict  extends 
this  obligement,  even  to  the  damage  sustained  by  (the  act  of)  other  pas- 
sengers or  strangers  in  the  ship,  inn,  or  stable,  for  the  which,  the  master 
of  the  ship,  innkeeper,  or  keeper  of  the  stable,  could  be  no  ways  obliged, 
but  by  virtue  of  this  Edict  Thirdly,  Uiey  were  made  liable  for  the  loss 
or  thell  of  such  things  absolutely,  from  which  they  were  free  by  no  dili- 
gence, but  were  not  liable  for  accident  or  force ;  that  is,  sea-hazard  must 
always  be  excepted."  See  also  1  Bell,  Comm.  §  398, 399,  400, 401,  402, 
4Uiedit  See  Story  on  Bailm.  §400,  401,  402, 458,  464, 465,  466.  There 
are  certainly  passages  in  the  Digest,  which  make  principals  responsible 
for  the  faults  and  negligences  of  their  agents,  and  servanti,  beyond  those 
specially  pointed  out  in  the  Pnetor's  Edict  This  responsibility  seems* 
however,  to  have  been  limited  to  cases,  where  the  principal  was  guilty  of 
some  negligence  in  employing  negligent  and  improper  agente  and  ser- 
vants. Thus,  in  the  Digest,  the  opinion  of  Pomponius  is  approved. 
Videamus,  an  et  servorum  culpam,  et  quoscunque  induxerit,  prestare  con- 
ductor debeat  ?  Et  quatenos  [Mvstat.'  Utrum,  ut  servus  noxe  dedat,  an 
vero  suo  nomine  teneatur?  Et  advenns  eos,  quos  induxerit,  utrum  pre* 
stabit  tantum  actiones,  an  quasi  ob  propriam  culpam  tenebitur  ?    Mihi  ita 
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neSj  Stabulariij  quod  cujusqae  salvum  fore  recq^nt^ 
nisi  resiituentj  in  eos  judicium  dabo}  The  reason  as- 
signed is,  that  the  rule  is  well  founded  in  public  policy 
and  convenience,  and  is  the  only  means  to  prevent  los- 
ses by  fraud  or  connivance.*  A  fortiori^  if  the  act  was 
done  with  the  consent  of  the  principal,  he  was  liable. 
Si  ipse  alicui  e  nautis  committi  jussitj  sine  dubio  debeat 
ohligari.^  The  liability  of  the  principal  for  the  acts 
and  negligences  of  his  agents,  as  well  as  for  his  own, 
is  fully  proclaimed  in  the  comments  of  the  Roman  law. 
Thus,  for  example,  it  is  said,  as  to  the  owners  or 
employers  of  ships  ;  Swnt  quidam  in  navibusy  qui  cus- 
toduB  gratia  navibus  prtsponuntur,  id  est,  navium  custo- 
des  et  dietarii.  Si  quis  igitur  ex  his  receperity  puto  in 
exercitorem  dandam  actionem ;  quia  is,  qui  eos  kujusmo- 
di  officio  praeponit,  committi  eis  permittit.^  The  same 
doctrine  is  also  applied  to  inn-keepers.  Caupo  pr^e-^ 
Stat  factum  eorum,  qui  in  ea  caupona,  ejus  caupona 
exercendce  causa  ibi  sunt.    Item  eorum,  qui  habitandi 


pltcet,  ot  cttlpam  etiam  eonimy  quos  induzit,  pneftet  mo  noaunei  eati 
nihil  convenit,  si  tamen  culpam  Iq  inducendis  admittit,  qaod  talea  haboa- 
ritfVel  BQoa,  vel  hoapitea.  Digfeat,  Lib.  19,  tit  2,1.  11;  Pothier,  Pand. 
Lib.  19,  tit  2,  n.  30, 31.  See  alao  Dig.  Lib.  9,  tit  2,  L  39,  §  9, 11 ;  Po- 
thier,Pand.  Lib.  19,  tit  2,n.31.  See  Stoiy  on  Bailm.  § 401 ;  1  Donnt, 
B.1,  tit  4,  §2,  art  5,  6;  Id.  R  2,  tit  8,  §  1,  art  1  to  art 9;  Id.§4,art& 
Again.  Qui  columnam  traaaportandam  condaxit,  si  ea  dam  toUitor,  ant 
portatar,  aut  reponitur,  firacta  ait,  ita  id  periculum  pneatat,  ai  qua  ipana, 
eorumque,  quorum  opera  uteretur,  culpa  accident  Culpa  aotem  abest,  si 
omnia  facta  sunt,  qoiB  diligentissimus  quisque  obaervatunia  fuiaaet  Dig. 
Lib.  19,  tit  2, 1, 25,  $  7 ;  Pothier,  Pand.  Lib.  19,  tit  2,  n.  32. 

I  Dig.  Lib.  4,  tKL  9, 1. 1 ;  Pothier,  Pand.  Lib.  4,  tit  9,  a.  1,  2;  1  DooMit 
B.  1,  tit  16,  U,  art  2,  4, 6;  Id.  §  2,  art  2;  Id.  §  3,  art  1, 2^  3;  Heioeec 
ad  Pand.  Lib.  4,  tit  8,  $  546,  547,  548, 551. 

8  Story  on  Agency,  §  318,  and  note  2;  1  Domat,B.  1,  tit  16»$  1,  art  7. 

3  Dig.  Lib.  4,  tit  9, 1 1,  §  2  ;  Potiiier,  Pand.  Lib.  4,  tit  9,  n.2;  Stiny 
on  Agency,  §  318,  note  (2) ;  1  Doraat,  B.  1,  tit  16,  $  1,  art  & 

4  Dig.  Lib.  4,  tit  9, 1.  i,  $  3;  Pothier,  Pand.  Lib.  4^  tit  9,  n.  2;  1  Do- 
mat,  B.  1,  tit  16»  §  2,  art,  1, 2, 3,  4. 
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causa  ibi  sunt.  Viaiorem  autem  factum  non  prtsstcU.^ 
The  same  doctrine  is  also  applied  to  stable-keepers. 
Caupanes  autem  et  stabtUarios  mque  eos  accipiemusy  qui 
cauponam  vel  stahulum  exercenty  Institaresve  eorum.* 
Eodem  modo  teneniur  caupones  et  stabulariij  quo  exer- 
centes  negotium  suum  redpiunl?  And  the  whole  doc- 
trine is  summed  up  in  another  passage,  where  it  treats 
of  the  liability  of  such  principals  for  the  frauds,  de- 
ceits, and  thefts  of  their  agents  or  servants,  without 
their  knowledge.  Item  exercitor  navis^  aut  caupofue^ 
aut  stabuKj  de  doh  aut  jurto^  quod  in  navi^  aut  caupo- 
nay  aut  stahulo^  factum  erit^  qiMsi  ex  makftdo  teneri 
videtufy  si  modo  ipsius  nullum  est  maleficiumy  sed  alicu- 
jus  eofum,  quorum  opera  navem,  aut  cauponam^  aut  sta- 
hulum exercet.  Cum  enim  neque  ex  mjalefidoy  neque  ex 
contractu^  sit  adversus  eum  constituta  luec  actio,  et  aU- 
quatenus  calpae  reus  est,  quod  opera  malorum  hominum 
uteretur;  ideo,  quasi  ex  malefcioy  teneri  videtur.^    Here 


I  Dig.  Dib.  47,  tit  5, 1.  1,  §  6 ;  Pothier,  Pand.  Lib.  47,  tit  5,  n.  3;  1 
Domat,  B.  1,  tit  16,  §  I,  art  3,  6. 

9  Dig.  Lib.  4,  tit  9, 1. 1,  §  5;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  2;  J  Do- 
mat,  B.1,  tit  16,  §1,  art  a 

3  Dig.  Lib.  4,  tit  9, 1.  3,  §  2;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  3. 

4  Inat  Lib.  4,  tit  5,  §3;  1  Domat,  B.  1,  tit  16,  §  1,  art  7 ;  Id.  §  2,  art 
1, 2, 3,  4. — The  same  rule  ialaid  down  in  the  Digest  In  eos,  qui  naves, 
caupones,  stabula  exercebunt,  si  quid  a  quoque  eorum,  quosve  ibi  habebunt, 
furtum  factum  esse  dicetur,  judicium  datur;  sive  furturo  ope,  consilio  ex- 
ercitoris,  factum  sit ;  sive  eorum  cujus,  qui  in  ea  navi  naviganda  causa 
esset  Navigandi  autem  causa  accipere  debemus  eos,  qui  adhibentur,  ut 
navis  naviget,  hoc  est,  nantas.  Dig.  Lib.  47,  tit  5 ;  Introd.  and  1. 1 ;  Po- 
thier in  Pand.  Lib.  47,  tit  5,  n.  1, 3.  Quecnnque  de  furto  diximus,  eadem 
et  de  damno  debent  intelligL  Non  enim  dubitari  oportet,  quin  is,  qui  sal- 
vum  fore  recipit,  non  solum  a  furto,  sed  etiam  a  damno  recedere  videatn  r. 
Dig.  Lib.  4,  tit  9, 1.  5,  §  1 ;  Pothier,  Pand.  Lib.  4,  tit  9,  n.  8;  Dig.  Lib. 
14,  tit  1, 1. 1,  §  2;  Pothier,  Pand.  Lib.  14,  tit  1,  n.  6;  Heinecc.  Pand.  Ps. 
1,  lib.  4,  tit  8,  §551,  552,  553, 554;  Stoiy  on  Bailm.  §  464  to  468 ;  Eisk. 
Instit  B.  3,  tit  1,  §  28, 29;  Id.  B.  3,  tit  ^  §  43  to  45;  1  Bell,  Conun. 

67* 
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we  have  the  rule  of  the  liability  of  owners  and  em* 
ployers  of  ships  and  stable-keepers,  and  the  reason  for 
it.  They  are  responsible  ix  the  tort  and  fraud  of 
their  agents  and  servants,  although  they  are  not  par- 
ties to  it,  quasi  ex  mahfido^  as  if  they  themselves  were 
wrong  doers  ;  because  they  have  made  use  of  the  ser- 
vices of  such  bad  agents  and  servants  in  their  em* 
ployment. 

^  460.  And  here,  again,  the  like  limitations  to 
this  liability  were  recognised  in  the  Roman  law,  as 
exist  in  ours.  The  principal  was  not  liable  for  the 
torts  or  negligences  of  his  agents  or  servants,  except 
in  cases  within  the  scope  of  their  enq^ymenL  Tbus^ 
for  example,  the  innkeeper  was  liable  only  for  the 
torts,  or  thefts,  or  damages,  of  his  servants,  done  or 
committed  in  his  inn,  or  about  the  business  thereof ; 
and  not  for  such  torts  or  thefts  committed  in  other 
places.  Eodem  modo  tenentur  caupanes  et  stahulariiy 
quo  exercentes  negoiium  suum  recipiunt.  CtBterumy  si 
extra  negotium  receperinty  non  tenehurUur}  So,  the 
owner  or  employer  of  a  ship  was  not  liable  for  the 
torts,  or  thefts,  or  damages,  of  the  mariners,  unless 
done  or  committed  in  the  ship,  or  about  the  business 
thereof.  Debet  exercitor  omnium  nautarum  suarumy  sive 
liberie  sive  serviy  factum  prastare.  Nee  immerito  Joe-- 
turn  eorum  prastat,  cum  ipse  eos  suo  periculo  culh^me-- 
rit.  Sed  non  alias  prtsstatj  quam  si  in  ipsa  nave 
damnum  datum  sit.  CtBterumj  si  extra  navem^  Ucet  a 
nautisj  non  prcestabit? 


B.  3,  ch.  4,  §  5,  p.  465  to  p.  476,  5th  edit;  1  Domat,  B.  1,  tit  16,  Intimi.; 
Stocy  on  Bailm.  §  401. 

1  Di^.  Lib. 4,  tit  9, 1. «%  §  2;  Potbier,  Pand.  Lib.  4,  tit  9.  n.  3. 

3  Dig.  Lib.  4,  tit  9, 1.  7;  Pothier,  Pand.  Lib.  47,  tit  5,  o.  1 ;  1  IXxnat 
B.l,titl6^§  l,art7;  Id.  §  3,  art.  1, 3, 3,  4. 
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^  461.  Similar  jMrincipIes  were  applied  in  die  Ro- 
man law  to  the  ordinary  agents  employed  in  the 
comm(»  business  of  trade  and  commerce,  called 
Institores;^  and  also  to  the  case  of  domestic  ser- 
vants and  persons  belonging  to  the  family.  Prmtor 
ait  de  his^  qui  dejecerinty  vel  effuderini.  Unde  in  eum 
locum,  quo  vulgo  iter  Jietj  vel  in  quo  consistetur,  dejec^ 
turn  vel  ejffusum  quid  erit,  quantum  ex  ea  re  damnum 
datum  faciumve  erity  in  eum^  qui  ibi  habitaverit^  in 
duplum  judicium  dabo.^  Si  servus,  insciente  domino^ 
fecisae  dicetur^  in  judicio  adjidam,  aut  noxam  dedere.^ 
These  seem  to  be  the  most  important  cases,  specially 
and  positively  provided  for  in  the  Roman  law.  That 
law  does  not  seem  to  have  recognised,  to  the  full 
extent,  the  general  maxim,  Respondeat  Superior ^  in- 
culcated by  our  law.* 


1  Story  on  Agency,  §  8 ;  1  Domat,  B.  1,  tit  16,  §  3,  art  1 ;  Dig.  Lib.  14, 
tit  a,  I.  5,  §  1  to  9 ;  Pothier  on  Oblig.  n.  131, 453,  by  Evans ;  Id.  in  French 
edit  n.  121,  489. 

»  Dig.  Lib.  9,  tit  3,  L  1 ;  Id.  1.  27,  §  11 ;  1  BTacL  Comm.  431 ;  Inst. 
Lib.  4,  tit  5,  §  1 ;  Ersk.  Instit  B.  3,  tit  3,  §  46 ;  Dig.  Lib.  19,  tit  2, 1. 11; 
1  Domat,  B.  S^  tit  8,  §  1,  art  1  to  9. 

3  Dig.  Lib.  9,  tit  3, 1. 1 ;  Pothier,  Pand.  Lib.  9,  tit  3,  n.  1 ;  Inst  Lib.  4  , 

tit  5,  §  1, 2. 

4  See  1  Stair's  Inst  B.  1,  tit  13,  §  3 ;  Story  on  Agency,  §  454,  n.  1.  —  Mr. 
Holt,  in  a  passage  cited  in  Story  on  Agency,  §  454,  n.  I,  says,  that, "  In  the 
civil  law  the  liability  was  narrowed  to  the  person  standing  in  the  relation 
of  a  pater-familias  to  the  wrong  doer."  It  is  also  observable,  that  Mr.  Le 
Blanc  and  Mr.  Marshall,  in  arguing  the  case  of  Bush  v.  Steinman,  1  Boe. 
&  Pull.  405,  assert,  that  "the  liability  of  the  principal  to  answer  for  his 
agent  is  founded  in  the  superintendence  and  control,  which  he  is  sup- 
posed to  have  over  them  (citing  1  BlacL  Comm.  431)^  In  the  civil  law, 
that  liability  was  confined  to  the  person  standing  in  the  relation  of  pater- 
familias to  the  person  doing  the  injury."  For  which  they  cite  Inst  Lib. 
4,  tit  5,  §  1,  and  Dig.  Lib.  9,  tit  3.  These  citations  clearly  prove,  that 
the  pater-familias  is  liable  for  the  wrongful  acts  and  negligences  of  his 
domestics ;  but  they  do  not  i»ove,  negatively,  that  other  persons  were  not 
liable^  as  principals,  in  any  other  cases,  for  the  wrongs  and  faults  of  their 
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^  462.  The  modern  nations  of  continental  Europe 
have  adopted  the  doctrine  of  the  Roman  law  to  its 
full  extent,  and  some  of  them,  at  least,  seem  to  have 
carried  it  further.  Pothier  lays  down  the  rule  *in  the 
following  broad  terms ;  <^  Not  only  is  the  person, 
who  has  committed  the  injurj,  or  been  guilty  of  the 
negligence,  obliged  to  repair  the  damage,  which  it 
has  occasicmed;  'those,  who  have  any  person  under 
their  authority,  such  as  fathers,  mothers,  tutors,  pre- 
ceptors, are  sul^ect  to  this  obligation,  in  resptet  of 
the  acts  of  those,  who  are  under  them,  when  com- 
mitted in  their  presence,  and  generally  when  they 
could  prevent  such  acts,  and  have  not  done  so. 
But  if  they  could  not  prevent  it,  then  they  are  not 
liable;  Nullum  crimen  patiiur  isj  qui  non  prohiheij 
guum  prohibere  non  potest.  (I.  109,  JT*  ^  ^^«  JMr-) 
Even  when  the  act  is  committed  in  their  sight,  and 
with  their  knowledge ;  Culpa  carets  qui  scit^  sed  prohi- 
bere non  potest.  (I.  60,  ff.  d.  t.)  Masters  are  also  an- 
swerable for  the  injury  occasioned  by  the  vnongi 
and  negligence  of  their  servants.  They  are  even  so, 
when  they  have  no  power  to  prevent  them,  provided 
such  wrongs  or  injuries  are  committed  in  the  exer- 
cise of  the  functions,  in  which  the  servants  are  em- 
ployed  by  their    masters,  although  in  the    master's 


agents.  The  text  shows,  that  in  many  other  cases,  besides  that  of  a  pater- 
familias, the  principal  was  in  the  civil  law  liable  for  such  wrongs  and 
faults.  The  learned  counsel  seem  to  have  misunderstood  the  true  mean- 
ing of  the  text  of  Blackstone's  Commentaries,  which  by  no  means  inskts 
upon  any  such  limitations.  Mr.  Justice  Heath,  in  the  same  case,  seems 
to  have  entertained  the  notion,  that  the  Roman  law  was  or  might  be  as 
limited  as  the  learned  counsel  supposed.  But  he  added ;  ^  Whatever  may 
be  the  doctrine  of  the  civil  law,  it  is  perfectly  clear,  that  our  law  cairies 
such  liability  much  farther."  S.  G.  1  Bos.  Sl  Pull.  409.  See  also  Staiy 
on  Bailm.  §  464  to  469. 
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absence.  This  has  been  established,  to  render  mas- 
ters careful  in  the  choice  of  those^  whom  they  employ. 
With  regard  to  their  wrongs,  or  neglects  not  com- 
mitted in  these  functions,  the  masters  are  not  re- 
sponsible.''^ The  doctrine  of  the  Roman  law  seems 
to  be  followed  with  more  scrupulous  exactness  in  the 
laws  of  Spain  ^  and  Scotland,^  where  the  specific 
enumerations  of  the  Roman  law  are  to  be  found 
followed  out  in  treating  of  th^  liability  of  principals 
for  the  acts  of  their  agents.^ 

^  4^.  These  are  the  most  material  considerations, 
which  seem  necessary  to  be  presented  to  the  learned 
reader,  in  order  to  illustrate  the  leading  distinctions 
bet^'een  cases  of  partnership,  and  cases  of  part- 
ownership.  And,  here,  these  Commentaries,  accord- 
ing to  their  original  design,  are  brought  to  their  ap- 
propriate conclusion.  In  reviewing  the  whole  subject 
of  partnership,  it  cannot  escape  the  attention  of  any 
careful  observer,  how  many  of  the  doctrines  of  the  juris- 
prudence of  the  common  law  are  coincident  with  those 
of  the  Roman  law,  and  those  of  the  modem  commer- 
cial nations  of  continental  Europe.  This  circumstance 
afibrds  no  slight  proc^,  that  they  are  essentially  found- 
ed in  the  principles  of  general  justice,  sound   policy, 


1  Pothier  onObli^.  by  Evans,  b.  121, 453;  in  theFreneh  edit  n.  131, 
489. 

3  2  Moreau  &  Carit  Partidas.  5,  tit.  8, 1.  26,  p.  743 ;  Story  on  Bailm.  § 
465,  466, 467,  468. 

3  Enk.  Inst  B.  3,  tit  3,  §  43  to  46;  3  Bell^  Comm.  §398  to  406,  4th 
edit ;  1  Stair,  Inst  B.  1,  tit  13,  §  a 

4  These  last  four  sections  are  copied  literally  from  Story  on  Agency, 
§  458  to  §  461.  The  object  in  reinserting  them  here  is  the  desire  to 
make  each  work  independent  of  the  other ;  and  it  seems  indispensable 
to  a  full  exposition  of  this  branch  of  the  subject,  to  present  the  Roman 
and  foreign  law  with  fulness  and  exactness. 
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and  public  convenience.  If  it  should  be  oljected, 
that  the  common  law  on  this  subject  contains  some 
very  subtile,  arti£bial,  and  even  arbitrary  doctrines, 
having  no  just  foundation  in  an  enlarged  and  liberal 
equity,  and  not  susceptible  of  any  satisfactory  vindi- 
cation, except  as  mere  positive  or  technical  rules, 
the  same  objection  lies,  at  least  to  an  equal  extent, 
against  the  system  of  the  Roman  law  upon  the  same 
sul^ect,  and  the  jurisprudence  of  modem  Europe, 
built  upon  it.  In  trudi,  it  is  impracticable  to  estab- 
lish any  universal  rules,  which  shall  equally  suit  the 
habits,  the  institutions,  the  policy,  and  the  various 
employments  of  all  commercial  nations.  Every 
branch  of  municipal  law  must  have  a  close  affinity  to 
all  others,  belonging  to  the  same  common  system, 
which  attempts  to  regulate  and  enforce  the  rights, 
the  liabilities,  and  the  remedies  by  and  against  par- 
ticular persons  in  their  various  social  relations.  The 
positive  and  technical  rules,  applicable  to  one  branch, 
must  in  a  great  measure  pervade  the  whole,  in  order 
to  make  the  administration  of  justice  by  the  puUic 
tribunals  at  once  safe,  easy,  certain,  and  satisfactory. 
It  would,  therefore,  be  a  matter  of  wonder,  if  in  the 
diversities  of  pursuits,  of  occupations,  of  interests,  and 
even  of  political  arrangements,  in  different  countries, 
we  should  not  find  engrafted  upon  each  system  some 
peculiarities,  which,  in  a  philosophical  sense,  might  seem 
to  be  either  incongruities  or  defects.  Human  wisdom 
never  yet  has  achieved  any  thing  perfect;  and  the 
most,  that  can  be  expected  firom  the  most  enlightened 
jurisprudence,  is,  that  it  shall  contain  within  itself 
near  approximations  to  the  soundest  equity  and  moral 
justice,  and  in  its  adaptations  be  fitted  to  the  wants, 
the  spirit,  and  the  policy  of  the  age.     In  this  respect 
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the  common  law,  especially  in  the  department  of 
commercial  jurisprudence,  which  has  grown  up  and 
expanded  with  the  increasing  intercourse  between 
different  nations,  and  the  enterprise,  and  skill,  and 
necessities  of  navigation  and  trade,  may  justly  chal- 
lenge competition  with  any  other  system  in  ancient, 
or  in  modem  times.  It  has  been  nourished  by  the 
genius,  and  learning,  and  independence  of  Judges, 
whose  labors,  like  those  of  Ulpian,  and  Gains,  and 
Paul,  and  Papinian,  are  destined  to  the  same  im- 
mortality, as  the  Law  itself.  Its  highest  praise  is, 
that  its  principles  receive  an  almost  universal  hom- 
age, not  as  the  positive  dictates  of  authority,  but  as 
the  persuasive  and  irresistible  influence  of  reason. 
FaletU  pro  ratiancy  nan  pro  introducto  jure. 
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EXECUTION  AGAINST  PARTNERSHIP  EFFECTS  ON  A 
SEPARATE  JUDGMENT  AGAINST  ONE  PARTNER. 

when  good  for  the  separate  debt  of  one  pwtner  261-264 

how  flur  the  right  ofthe  creditor  extends       *  .        •     261-264 
what  may  be  seiied  on     •  .  •  •  361-264 

whether  sheriff  can  sell  on     .  •  .  •     363,20 

when  injunction  lies  by  the  ot^  paitaenagainst  sale 

byslMriff 264 

effect  of  seizure  on,  in  dissolving  paitnenhip  311-313 

EXECUTORS  AND  ADBnNISTRATORS  OF  PARTNERa 

(Set  PuLTiruis  ajw  PAnnisnsHiPO 
rights  and  duties  of         •  •  .  .  343-347 

EXPENDITURES  BY  PARTNER  in  busiiieaB  of  firm  to 

be  allowed  him      .  •  •  •  •  185 

EXPIRATION  OF  PARTNERSHIP.    (Set  DfssoumoN 

OF  PAftTHsmsHiP.)      m  ^  n  •        365-319  • 

EXTINGUISHMENT  OF  PARTNERSHIP  DEBT. 

wfaati8,ornot       ....      153-158,351-255 
upon  change  of  firm    •  •  .  •  153-157 

upon  retirement  of  a  paitser  155^156^158-159 
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EXTINQUISHMENT  OF  PARTNiaifiHlP  DEBT,  wnUnuid. 

upon  giTing  credit  to  new  fifm           •  157-158^  858, 264, 265 

by  conyezBion  of  paxtneniiip  debt  •       869, 970, 997-404 


FELONY,  ATTAIN]raR  OF. 

is  a  diflsolatioxi  of  partnenlup  •  .  •      304, 305 

FEME  CX)V£RT,  when  ehe  ctti  be  a  putBer  or  Bot     •  .    10, 11 

in  case  of  abjuntm  or  exile  of  hasband  •  10, 11 

in  cam  of  special  custom      •  •  .  10, 11, 12 

not  without  consent  of  her  husband       .  .  10,11,12 

when  and  how  far  bound  as  a  partner  .  •  10, 11 

powers  of  in  equity  under  nuptial  contracts,  or  other 

a^preements     ••«•••  11 

when  treated  as  a  feme  sole  .  •  •  11, 12 

when  a  partner  under  Iweign  law  239 

marriage  <tf  a  feme  boI%  when  ft  dittolutios  of  |»^or 
partnership.       •  •  •  •  •      306 

FIRM,  STYLE  OF.    CooMmction  of  artides  as  to     .  .902 

all  the  paitneiB  bemd  to  conform  to  it        .  •  202 

use  of  necessary  to  bind  firm  to  contiacto        102, 134-136, 142, 

143 
exceptions  to  the  rule        ....         142, 143 
FISHERIES,  when  parties  in,  partners  or  not. 

FOREIGN  LAW,  when  it  govetiM  the  rights  of  a  partnership   239, 240 
FRAUD  OF  A  PARTNER,  when  it  binds  the  oAer  innocent 

partners       .  .      106,109,131,163,164,236,237,238 

when  net  .  .  .  .       128,129,131,132 

of  retklng  partner  binds  him  to  pay  debts       •  162--163 

to  injury  of  partnership,  he  is  liable  ibr  .        172-173 

what  acts  of  a  partner  are  frauds  on  the  partner- 

■hip 172-175 

how  remediable  in  equity         ....  176 

When  decreed  far  233,287 


GENERAL  PARTNERSmP,  what  is           ...  74 

(iSSee  Partitsesbip.) 
GOOD-VnnLL  OF  A  TRADE,  whether  it »  partneiship 

property  or  not         .           .           •           .  99, 100 

what  passes  by  agreement  toi  convey  it  to  one  partner  211, 212 

how  equj^  will  enforce  right  to     .           .  -         .  212 
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GUARANTY,  when partnenhip bound bjr ornot  111,  112, 137 

when  guaianty  to  partneiBhip  eztingiuriiedy  or  not  243 

eflfoct  of  change  of  firm  on  eziflting  2l5-4gD 


HUSBAND  AND  WIFE.    {See  Feme  Cotkrt.)  10, 11, 12 

when  wife  may,  or  not  be  a  partner.  10^  11, 12 

when  hoaband  boond  by  acts  of  wife,  aa  paitner,  or  not    10-12 
when  they  may  aae  as  paitnen  onder  fineign  law  239 


ILLEGAL  PAATNERSmP,  Toid         .           .           .           .  6 

whatiamegal 6 

(See  PAnT9KR8BIP.) 

OfPRACnCABILITT  OF  THE  UNDERTAKING. 

a  groond  for  diasolation  of  partnenhip  290 

INCAPACITY  OF  A  PARTNER.    {See  DiasoLunoir  of 

pAnTifsaainp.) 
when  a  groond  of  disBolotioii  of  partnenhip  5292,298 

INCOMING  PARTNER,  rights  and  respouibility  of  152, 153 

INFANT,  partnenhip  contract  doea  not  bind  7 

partnenhip  by,  voidable,  not  void      ...  7 

infancy  a  good  canse  of  diasolotion  7, 292;  298 

INJUNCTION,  when  gnnled  in  equity  between  part- 

nen  178,179,192-202,209-212,222-233 

not  granted  fiv  fogitive  and  temponiy  breaches  of 

duty 225,286,287,268 

when  granted  against  Ihird  penou     .  258,259,200 

in  cases  of  fiand    ....     258,250,285-288 
in  cases  of  grosB  miscQndnct    .  .    258,259,260^285-268 

inotibercases         .....         258-260 
in  cases  of  sepante  ezecotion  against  effects  of  firm     200-264 
whether  equity  will  restrain  sale  by  aheriff  on  sepa- 
rate execution  ....  264 

INSANITY  OF  A  PARTNER,  when  a  good  gnxuid  of  dis- 
solution of  partnenhip       ....         296-297 

INSOLVENCY  OF  A  PARTNER.    ConBtmctioo  of  arti- 
cles for  disBolution  of  partnerehip  on    .  214,215 

INTERESTS  AND  RIGHTS  OF  PARTNERS  in  part- 
nenhip property.    {See  PARTmnsmrw)  88-10 
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JOINDER  OF  PARTNERS.    (See  Nonjoinder  of  Paetnbks.) 

all  should  join  as  plaintifb        .  .  $835,236,244,245 

objection  of  nonjoinder  fatal  at  trial  335, 286, 244, 9J6 

all  should  be  joined  as  defendants  •  .        .        235 

bat  nonjoinder  only  pleadable  in  abatement    285, 236^  241, 242 

JOINDER  OF  PARTOWNERS  in  cases  of  contiaot  454,  455 

in  cases  ef  tort  454,455 

of  all  partowners  as  plaintifEs  should  be  in  cases  of 

contract  .  .  •  •  .  454,456 

cMissioii  of  fiital  .454,455 

in  tort  all  should  be  joined  •  •  454 

but  the  omissioii  is  only  pleadable  in  abatement  167 

JOINT  ADVENTURERS,  when  partners  ornot     .  33,  34 

JOINT  CREDITORS,  RIGHTS  AND  PRIVILFiGES  OF. 

(Su  Partners  and  PAftTmemsBip.) 
against  joint  effects                   .           .  361-^965, 800 
sgainst  separate  effects        .           .           .           •       361-365 
equities  and  quasi  lien  of              •                    97,826,357-361 
what  property  deemed  joint,  and  what  sev- 
eral            869^870,397-404 

JOINT  DEBTS,  what  are        .  .  .  145-153, 376-387 

what  are  joint  and  several  367,  389, 391-394 

how  payable  in  cases  of  bankruptcy  376-387 

in  cases  of  dormant  partnerships  393 

JOINT  PROPERTY. 

what  deemed  joint,  and  what  several  369, 370, 397-404 

JOINT  STOCK  COMPANIES,  liability  of       .  .         .        164 

liable  like  common  partners  •  .  104 

rights  and  powers  of         .  •  213 

rightsof  majority  to  foveiM  213 


LAND,  partnership  proper^  in       .  .  92, 93 

how  treated  in  equity  .  .  .       92, 93 

one  partner  can  transfer  only  Us  own  share  therein, 
unless  authorized  by  deed  by  other  partpers  117-122  a 

LEASE  in  name  of  one  partner,  when  the  benefit  of  beksigB 

to  the  firm        ...••«        IM 
U5TTER  OF  CREDIT,  when  partiiswhip  beuad  i^y»  or  4MI  127 

UABHJTY  AND  EXEMPTIONS  OF  PARTNERS  OK 
CONTRACTS.    {Su  Partnership.) 
as  between  themselves        ....       169-186 

Partn.  69 
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UABILITY,  ETC-HxmlmueiL 

as  to  third  persons        ....  126—169 

on  contracts  .    ,        126-165, 168  a 

on  torts  .....  166-168a 

LIBEL  OF  FIRM,  action  lies  for  ...  256, 257 

by  firm,  action  lies  for  ...  •  257 

LIEN  OF  PARTNERS  on  partDetship  property  97, 96, 360,  361 

upon  dissolution  ....  360, 361 

LIEN  OF  CREDITORS,  when  they  have  a  quasi  lien  or 

equity,  and  what  .         .       97,326,357-361 

LQilTATIONS,  STATUTE  OF. 

admission  of  debt  by  a  partner  before  diasolukion, 
whether  it  revives  debt  or  not  •  •  .       107 

whether  it  does,  when  made  alto  dissolu- 
tion of  partnership  .  •  323, 324 
admission  by  one  partowner,  when  it  binds  the 
other  partowners,  or  not                                     323,324,453 
IX>SSES,  when  and  how  commiuni^  in,  essential  to  partner- 
ship or  not        .  .                      .             19,20,21,22,60-62 
when  share  of  profits  makes  a  person  a  party,  al- 
though he  bears  none  of  the  losses  60-63 
how  losses  borne  in  absence  of  any  special  agreement      20-27 
'        validity  and  efifect  of  special  agreement  as  to           .         60-63 
by  negligence,  when  a  partner  responsible  for               169-173 
by  one  partner  for  the  firm  to  be  compensated  for  165 


MAJORITY  IN  CASES  OF  PARTNERSHIP. 

rights  and  powers  of  ...  .  123 

(See  PARTznsEs.) 
when  entitled  to  govern  .  .  123, 124, 125, 213 

when  not  .  .  .  .  125,213 

construction  of  articles  as  to  rights  and  powers  of  213 

MAJORITY  IN  CASES  OF  PARTOWNERSHIP. 

rights  and  powers  of  413,418-^426 

as  to  repairs  of  ship'  418-423 

as  to  employment  of  ship      ....      426-434 
as  to  furnishing  cargo      ....  433, 434 

as  to  appointing  officers         ....     432, 445 

MARRIAGE  OF  FEME  PARTNER. 

a  dissolution  of  partnership  ....     306 

MINING  BUSINESS,  when  partneiship  bound  by  acts  in,  or 

not  ......  126 
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MINORITY  IN  CASES  OP  PARTOWNERSHIP. 

rights  and  powers  of  ...  .        428-431 

MISAPPLICATION  OF  PARTNERSHIP  FUNDS. 

when  it  binds  pannera  108, 109, 130, 131, 133»  194 

when  not  .  .  .  .  .       128, 129, 132 

to  pay  the  separate  debt  of  one  partner,  when 
binding  or  not  ....  133, 134 

MISCONDUCT  OF  PARTNER. 

when  a  ground  for  an  injanction  .  .  226, 227 

when  for  a  dissolution  •  .  233*287,288 

MISREPRESENT ATIQN  BY  PARTNER.  .  107, 108 

when  it  binds  the  partnership,  or  not  .  .        107^  108 

when  he  is  liable  for  to  his  partners      .  .  172, 173 

when  it  is  ground  for  a  dissolution  .  .        228-233 

MORTGAGE.    When  one  partner  ioay  mortgage  partnership 

property,  or  not  .....    94-96 

when  and  how  a  creditor,  holding  a  mortgage,  may 
prove  in  bankruptcy         ....  369 

N 
< 

NAME  OF  FIRM,  construction  of  articles  as  to  .  .202 

must  be  used  to  bind  partnership      102, 134, 135, 136, 142, 143 
effect  of  its  being  the  sole  name  of  one  partner        .  139 

NEGLIGENCE,  when  partner  liable  for  .  .  .  169-172 

when  partners  liable  for  inter  sese    .  169, 173,  348, 349 

when  to  third  persons      .  .  .  166, 167, 168 

when  partowners  liable  for  inter  sese  .  .     449,  452 

when  to  third  persons      ....  455-460 

NOMINAL  PARTNERS,  who  are .  80 

liability  of   .       .  .  .  .  .  .    64, 65 

(See  Partnership.) 
whether  they  must  join  and  be  joined  in  suits  .     241, 5242 

NONJOINDER  OF  PARTNERS.    {Su  Joinder  or  Partners.) 

effect  of,  if  plaintiffs  .  .  .    235,236,244,215 

effect  of,  if  defendants     .  .  166,235,236,240,241 

in  cases  of  contract  .  .  .  240,241,242 

in  cases  of  torts  .....         167 

of  dormant  partner,  effect  of    .  .  .        240,  241 

of  nominal  partner,  effect  of  .  .  .         242 

NONJOINDER  OF  PARTOWNERS. 

effect  of,  as  plaintifis,  in  cases  of  contract  .  454 

as  plaintifis,  fatal  at  trial  ....  454 

effect  of,  as  defendants       .....    167 
pleadable  only  in  abatement  in  cases  of  defendants    .  167 

in  cases  of  tort       ...  .    167 
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NONJOINDER  OP  PARTOWN£ftS-«Ni«HiiML 

as  plaintiflb  .....  454 

as  defendants  •  .....    MOt 

mCfriCE.    When  acts  of  a  partner  in  violatHm  of  dntj  knowB 

io  third  persons  will  exonerate  partnership  127-134 

of  retupsment  of  partiMr,  when  McsMaij,  or  not  159-163 

984, 335, 3d6»  343 
what  is  sufficient  ....     161, 169;  103 

when  necessary  on  dissc^tttkai  «f  partnenhip  159-168 

witonnot  159,160^162,336 

not  in  cases  of  death  .  •  .   169^336;  30 

not  in  cases  of  bankniptoy  336 

when  notice  to  one  partner  bind*  the  firm,  or  not  107, 106 


OSTENSIBLE  PARTNERS,  who  are    ....        80 

liability  of 64,65 

{Set  Parthbeship.) 

when  bound  after  retirement       •           .           .  .       160 

when  notice  of  retirement  neeessuy  Mb 

what  notice  sufficient      .           .           •           •  161,163 

OUTLAWRY,  %  dissolution  of  paitnenhip    ...  334 

OWNERS  OF  SHIPS,  rights,  powers,  duties,  and  liabilt- 

tiesof    (S^e  Paatowuxrs.)                          .  412-460 

how  ships  held  by  partowners.           .           .           •  416, 417 

no  right  of  survivorship  among               •           •  417 
OWNiatSHIP,  REPUTED,  in  cases  of  baakraptcy,  what 

is  or  not  307-401,407 


^ARTNERS. 

are  bodi  principals  and  agents    ....  1 

who  may  be  .....  7-14 

peiBons  sui  juris         ....  7, 8 

alien  friends         •  •  .  •  .  9 

feme  covert,  in  special  eases  .  10,  11, 13 

infant,  when  at  his  own  election  bound    .  •  7, 8 

who  may  not  be     .  •  .  •  •  7-14 

infants  generally  .  .  .  •  7, 8 

alien  enemies  .  *  ...         9 

rnsRied  women     ....  10, 11, 12 

special  exceptions  by  custom  .  .       12, 13, 14 


INDEX. 


701 


80 
.      80 

80 

80 
88-100 

89 

88-91 
9S2,93 


PARTNERS-HxmliniiAi. 

difierent  sorts  of  ...  . 

ostensible  partners  .  ,        . 

donnEnt  partners  • 

secret  partners        ..... 
rights  of,  in  partnership  property 

difference  between  partners  and  paxtowners 
whether  they  are  tenants  in  common  or  joint- 
tenants  ... 
no  difference  of  rights  in  equity,  whether  prop- 
erty is  personal  or  real 
powers  and  authorities  of  partners  over  partnership 
[noperty        ..... 
power  to  sell  or  pledge  partnership  property 
liens  and  rights  of  partners  on  partnership 
property 
powers  and  authorities  of  partners  generally    . 
to  assign  property  generally  or  specially 
to  assign  property  for  benefit  of  creditors 
to  buy  or  sell  or  pledge  goods 
to  borrow  money 

to  draw  bills  and  notes    .    .      .     . 
to  negotiate  and  indorse  bills  or  notes 
to  draw  checks 
to  procure  insurance 
to  do  any  acti  authorized  by  usage  of  the 

trade  or  business  .    102, 102  o,  103, 126 

the  like  powers  exist  in  cases  of  dormant  partners        103 
and  of  trustees,  who  are  partners  .  105, 106 

to  do  all  acts  appropriate  to  and  within  the  scope 

of  the  partnership  business         307, 106,  113, 126, 127 
how  powers  and  authorities  are  to  be  exercised 

and  executed  by  ...  108 

powers  should  be  executed  in  the  name  of  the 

firm  •  102 

right  of  majority  of  to  govern  .  .    123, 213 

representations  and  admissions  of,  when  they  bind 

the  firm  .....    107, 108, 109 

when  not         .  ...  107, 108, 109 


94-96 

ty     94-96 

97-99 

101-125 

101 

101 

102,102  0,126 

102 

102, 102  a 

102, 102  a 

102, 102  a 

102 

when  notice  to  one  partner  binds  the  firm 
when  fraud  of  one  partner  binds  the  firm 
release  of  one  partner  binds  the  firm 

so  compromise  of  debt 

so  guaranty  within  scope  of  the  trade  or  busi- 
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107 

108 

115, 116 

115, 116 

111,  127 
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PARTNERS,  amUnutd. 

what  contracts  are  deemed  paitnerriiip  conlnetii  or 
not  ...  .         1d4, 137, 198^  154,  ai3 

when  the  acts  of  a  partner  do  nol  bind  the  fitm       1 10-1 13, 1 17, 

142,145 

not,  when  in  business  beyond  scope  of  partaerriiip  110;  111,  112 

not,  when  in  acts  not  incident  to  the  bnsineas  or  trade    11%  113 

one  partner  cannot  bind  the  firm  in  casee  of  mde  of 
real  estate  .....  101 

one  partner  cannot  bind  the  firm  by  sobmisnon  to 
arbitration'     ......         114 

one  partner  cannot  generally  bind  another  by  deed, 
unless  authorized  by  deed  .     117-122  « 

exceptions  to  the  rule   ....  120-122* 

one  partner  cannot  bind  tiie  ftm  by  covtnct  with  a 
third  person,  who  knows  that  he  is  acting  in  frand 
of  the  firm,  or  without  authority  110-113, 128-131 

nor  by  a  guaranty  not  within  business  of  the  firm       111,  127 

nor,  ordinarily,  by  an  ap[Hropriation  of  partnership 
property  to  his  private  debts  .  .     132;  133 

in  cases  of  disagreement  between  partners,  the  ma- 
jority governs  .....  123 

exceptions  to  the  rule  .  •  123, 124, 125 

liabilities  and  exemptions  of  partners  to  third  persons    126-1G8 

when  all  are  liable  in  solido         .  .    102-109, 456 

partners  bound  only  for  acti  done  within  scope  of 
business  of  firm  106, 107, 108, 109, 12^  127 

not  bound,  where  act  is  fifaudu)ent  and  known  to  the 
other  party  ....     110-113,128-133 

not  bound,  where  credit  is  exclusively  given  to  one 
partner     ....         134-139, 153, 154, 243 

what  is  sufficient  evidence  of  exclusive  credit,  or 
not 138-144,213 

not  bound,  where  debt  is  contracted  befbre  partner- 
ship is  formed  .....  146-150 

not  bound  by  preliminary  steps  taken  to  form  a  part- 
nerehip 150,151 

incoming  partner  not  bound  for  debts  of  the  old  firm  152 

unless  contract  is  changed  by  consent  152, 153 

not  bound,  where  the  credit  is  not  given  to  the  firm, 
but  to  one  partner         ....  154, 243 

how  discharged  from  contncti  by  sobaequent  acts         155, 156 

253,254,255 
by  acceptance  of  the  security  of  one  partner  in  ex- 
tinguishment of  the  debt  of  the  finn  155-158, 254, 255 
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PARTNERS,  emUmued, 

when  giTing  credit  to  the  finn  after  redremeBt  of 

one  partner  dischargea  a  prior  debt,  or  not    156-158, 253-255 
bow  payments  are  to  be  appropriated  •  •  157, 253 

when  partner  after  his  retirement  is  discharged  irom 

ftiture  debts,  or  not  .  .  .    150, 160,  162, 163 

when  and  to  whom  notice  of  retirement  is  necessary      160, 161 

162 
notice  of  dissolution  of  partnership  when  necessary 

to  discharge  partners,  or  not'  160-163 

what  notice  is  sufficient,  or  not  •  •  161 

when  partners  liable  for  new  debts,  notwithstanding 

a  notice  of  reUrement  or  dissolutioQ  163 

ifhen  in  cases  of  firand      •  .  •  •  .      163 

in  joint  stock  companies  liable  as  in  common  part- 
nerships        ......  164 

whether  partners  in  joint  stock  companies  can  limit 

their  liability 164,165 

right  of  to  govern  in  cases  of  joint  stock  companies  213 

when  partners  liable  f(Nr  torts  of  each  other  to  third 
persons     ......        166-168 

Rights,  Duties,  and  Obligations  of  Partners  between 
themselves     ......  16&-186 

duties  as  to  diligence  and  care  and  skill  169, 170, 171, 

182,183 

partners  liable  for  gross  negligence  169, 170, 171, 233 

partners  liable  for  frauds      .  .    171, 172, 182 

duty  to  conform  to  stipulations  of  articles  of 

partnership  ....  173, 187 

duty  to  abstain  fiom  clandestine  and   secret 

trade  injurious  to  partnership  174-179,209, 210,  211,  212 
duty  to  act  for  benefit  of  partnership  .  175-177 

duty  to  abstain  from  improper  speculations       .  .177 

duty  not  to  be  interested  in  rival  partnerships  175, 180 

duty  to  keep  precise  aocounts  and  disclose  all 

partnership  transactions  to  all  the  partners  181 

duty  not  to  violate  rights  of  other  partners       182, 183,  184 

duty  to  allow  and  pay  all  proper  expenditures 

on  partnership  account  .  .  .    185, 186 

CoBstmction  of  Partnership  Articles  187-215 

(Su  Parthebs.) 
specific  performance  of  articles,  when  decreed,  or 
not     ...  .       188,189,193,217-227,233 

remedies  between  partners  at  law  and  in  equity     193, 217-227, 

232 
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when  injunction  granted^  or  not  *     19^302, 215,  224— 2SS7 

when  receiver  Appointed,  or  not  .  .        238, 229, 331 

remedies  by  partners  against  third  persons     .  .    234—264 

when  at  law,  or  not  .  234-241,256-258 

when  in  equity  only     .  .         234,235,244,259,260 

all  partners  must  join  as  plaintifib  in  a  suit,  othei^ 

wise  it  is  a  fatal  defect    .  .  235,236,244 

exceptions  to  the  rule  .  .  .  .  241,242 

all  partners  should  be  joined  as  defendants ;  but  the 

objection  only  matter  of  abatement  .  .  235 

remedy  in  equity  only,  where  one  and  the  same  per- 
son is  partner  in  two  firms    .  .  .       234, 235, 236 
partners  cannot  maintain  suit  at  law  upon  a  security, 
where  there  is  a  good  bar  against  one  partner     .        237, 238 
or  where  there  is  fraud  or  misrepresentation  by 

one  partner  .  237,238 

all  partners  must  be  competent,  or  at  law  no  action 
lies  by  them         -    .  .  .  .  .  239 

what  constitutes  incompetency  to  sue      .  5239, 240 

being  a  feme  covert        .-  .  •  .  239 

being  an  alien  enemy  ....       240 

what  contracts  are  deemed  partnership  contracts,  or 
not       .    .  .        .    •  •  •  .    243 

how  contracts  are  to  be  sued,  when  one  partner  re- 
tires .  .  .  254,255,356,357 
construction  of  continuing  contracts  by  or  to    .  245-251 
contracts  to,  for  fidelity  of  clerk,  when  binding,  or 
not,  on  change  of  firm    ....         245-250 

continuing  contracts  of  guaranty  to,  when  binding 
afler  change  of  the  firm        .  .  ..       245, 248-251 

remedies  by  partners  at  law  against  third  persons 
for  torts    .  .  .  .  .  .  256 

and  for  frauds                               .  .  .  256 
and  for  defamation  of  firm       .           .           .               257 
and  for  obstructions  and  injuries  to  their  business          258 
remedies  by  partners  in  equity  against  third  per- 
sons     234,235,244,259 

by  injunction  ....  259 

in  cases  of  execution  against  one  partner  and 

seizure  of  partnership  effects  .  260-264 

whether  equity  will  restrain  sale  of  the  effects 

by  sheriff  in  such  a  case  .  .  .      264 

Dissolution  of  Partnership       ....    265-270 

by  act  of  parties  265,268,269,279 
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PARTNERS,  conHnued. 

by  efflux  of  time  .... 

by  tacit  renunciatioii 

by  perfonnaiice  of  baainesa  or  voyage    . 

by  extinction  of  the  partnerabip  property 

by  a  decree  of  court  of  equity 

for  what  canaee  decreed 

ibr  causes  at  time  of  formation  of  partnership 

for  causes  subsequent  to  formation  of  partnership 

for  fraud    ..... 

for  gross  misconduct 

for  impracticability  in  the  undertaking    . 

for  incapacity  or  inability  of  a  partner 

for  insanity       ..... 

for  absence  from  the  state 

when  dissoluble  by  arbitrators,  or  not 

when  dissoluble  at  i^asure,  or  not 


267,278 
272 
280 
.      280 
282-285 
286-296 
286,287 
286 
285,286 
288,289 
290 
291-294 
295-297 
298 
.  215,299,300 
268-270, 274-277 
307,908 
.       271 


when  deemed  to  endure  for  Iifo 
when  deemed  to  be  prolonged  or  renewed  be- 
yond original  term       .  84,85,271,272,279 
by  operation  of  law              .           .  »  302-316 
by  change  of  state  or  condition  of  party           .      302-305 
by  marriage            .....         306 

by  voluntary  assignment  of  all  interest  in  part- 
nership .....      307-310 

by  involuntary  assignment  of  interest        .  311-313 

by  execution  against  all  the  partnership  effects       311, 312 
by  bankruptcy  and  insolvency  .        313, 314 

at  what  time  dissolved  by  bankruptcy  or  insol- 
vency      ......        314 

by  war  between  countries  of  partners    .  •     815, 316 

by  death  of  one  partner       .  •  •  317,  318 

from  what  time  dissolution  by  deadi  takes  place  319 

notice  of,  when  necessary  or  not       159-163, 334,  335, 336 

342,343 
efibctB  and  consequences  of  dissolution  generally    320-411 
between  the  partners  .     326-^356 

in  cases  of  voluntary  dissolution  320,  321, 322 

Hen  of  partners  on  effects  •  •         360, 361 

what  powers  and  authorities  are  extinguish- 
ed by  dissolution  322-324,  329, 344,  445,  446 
what  power  and  authorities  remain  320^-328,  331 

344-346 
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PARTNERS,  eon^nued: 

when  receiver  will  be  appointed        228, 229, 231, 330 
accounts  between  partners,  how  taken        .  346-3S3 

representatives  of,  entitled  to  an  account         .        343|  361 
when  a  mie  of  partnership  effects  will  be  ordered, 

or  not        .  •  •  .         .  •  .        350 

all  profits  to  be  accounted  for    .  .  .  349 

valuation  of  partnership  effects,  when  and  how 

made        .  .  350-^55,396 

valuation  when  not  allowed     .  .  358, 359, 373 

when  effects  may  be  assigned  to  one  partner 

on  dissolution,  or  not     .  358, 359, 396 

assignment  not  allowed  in  cases  of  bankruptcy  396 

effects  and  consequences  of  dissolution  by  bank- 
ruptcy ...  .  •  337-341 
rights  and  powers  of  partners  on  bankruptcy  337-343 
rights  of  assignees  in  bankruptcy  •  .  •  375 
by  death,  effects  and  consequences  of  •  342, 357, 358 
rights  and  powers  of  the  survivors  .  344-347 
rights  and  powers  of  representatives  of  •  342-346 
lien  of  the  survivors  •  •  .  •  361 
by  decree  of  a  court  of  equity  .  .  356 
effects  and  consequences  of  such  a  decree  .  356 
sale  of  effects,  when  ordered  by  court  of  equity  350, 356 
dissolution  of  partnership,  effects  and  conse- 
quences as  to  third  persons  •  334, 337-411 
rights  of  creditors  on  dissolution  •  .  356 
,                     equity  of  creditors  upon  partnership  effects, 

when  and  what  .  326,35&-360 

creditors  have  no  lien,  bnt  a  quasi  lien  in  cer- 
tain cases         ....        326,358-360 
how  this  quasi  lien  is  enforced         •  •    326,358-361 

rights  of  joint  creditors  of  .  .         361-365, 390 

debts  of  joint  and  several  creditors  .  .        362 

equities  of  joint  creditors  as  to  separate  ef- 
fects ....  363,365,390,992 
remedies  of  joint  creditors  .  .  361,362,390-392 
against  survivors  .....  "362 
against  representatives  of  deceased  partners  .  362 
rights  and  remedies  of  separate  creditors                363,  364 

390,391 
remedies  of  joint  creditors  in  cases  of  death 
of  one,  and  bankruptcy  of  the  other  part- 
ner ...  .         364^366,367-^78 
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rights  and  remedies  of  a  partner,  who  is  a 

creditor  of  the  firm  .  390, 391, 392, 405^07 

rights  of  creditors,  who  are  both  joint  and 

several  creditors  ....    384,  385 

what  debts  treated  as  joint  and  several         .  367-373 

what  is  a  conversion  of  joint  or  of  several  debts  367-373 
what  property  is  deemed  joint  and  what  sev- 
eral .,.  .  369,370,397-403 
rights  of  joint  creditors  in  cases  of  bankruptcy  376-378 
exceptions  to  the  general  rule  •  378-381, 392-394 
where  creditors  are  joint  and  several  creditors 

they  are  bound  to  elect  .        384,385,386 

exceptions  to  the  rule  .  .  .         387-394 

rights  of  a  partner,  who  is  creditor  of  the  firm, 
in  bankruptcy         ^     .  390 

set  off  in  bankruptcy,  what  debt  or  claim  is 

good,  or  not,  by  way  of        .  .  395 

rights  of  pledgee  and  mortgagee  389 

dissolution  by  bankruptcy,  valuation  not  allowed  on  396 

reputed  ownership  in  bankruptcy,  what  is,  or  not  397-403 

PARTNERSHIP,  what  constitutes  .  .  .1,2 

founded  in  consent  .  .  .        3, 4, 5, 6 

in  contract  .....  6 

what  is  legal  or  illegal  .6 

community  of  interests  in  .  .  15, 16, 27 

community  of  property  in  ...       16, 17, 27 

community  of  profits  in  .  .  .  16, 18, 24 

profits  how  shared  .        16, 24, 26 

property  how  shaded    ....         18-24,  27-29 

what  constitutes  between  the  parties        .  15-29 

what  constitutes  as  to  third  persons    .  .  30,  53-70 

by  sharing  profits  generally  .  18-24, 33,  34 

by  sharing  profits  as  such  .  .    33,34,  35,  53-62 

by  sharing  neat  profits         33,  34, 35,  38-40,  42,  43,  47,  53 

56-62 

by  sharing  profits  as  a  dormant  partner  .  63 

by  holding  out  to  the  world,  that  one  is  a  partner       64,  65 
by  receiving  a  part  of  the  profits,  as  profits,  as 

an  annuitant  ....  66-69 

by  taking  the  profits  as  trustee  for  others    .  .  70 

when  it  does  not  exist  as  to  third  persons    .  .  30-^52 

by  mere  joint  purchase        .  .  .  .    30, 31 

by  mere  joint  sale         .      -      .  .  .       '    30, 31 

by  share  of  profits  as  agent       32-34, 38, 40, 41, 42,  47-52 
by  share  of  gross  earnings  33-^,41,42-47 


708  IKDEX. 

PARTNERSHIP,  conHnved. 

by  share  in  fishenes  .  ,  .  .49 

by  shipment  on  half  profits         .  •  .        43, 44 

by  portion  of  profits  in  lieu  of  rent  ...        43 
by  share  of  gross  earnings  instead  of  wages    44, 45, 46, 47 
by  receiving  an  annuity  out  of  the  profits,  not 
as  profits,  but  as  a  fiind  for  paymentf  .    67, 68 

different  sorts  of 

omversal  partnership  71,  73, 73 

general  partnership    .  .  71, 74 

special  or  limited  partnership  71,75^406 

private  partnership  •  .76 

public  company  .  •  •  .   76, 77, 79 

in  commandite  .  •  •  •  .         78 

vhen  deemed  at  will,  or  not       .  •  977 

when  deemed  to  be  contuiued«  or  not,  after  ex- 
piration of  the  original  term         •  .  371,279 
business  of  partnership                                           .    81,  88, 83 
in  trade                               .           .                       .81,89 
in  purchase  and  sale  of  lands   «.  83, 83 
in  collieries             .                      •           .           .     8S;83 
how  formed  84,85 
for  what  period        ....         84,85,277 

for  life 84,85,271 

for  years     .....  84,85,377 

indefinitely 84,85^371 

when  deemed  to  be  renewed  279 

in  what  mode  formed. 

by  express  or  implied  agreement  .  86, 87 
by  written  articles  ...  86, 87 
by  parol  .  .  .  86,87 
right  of  majority  to  govern  in  .  •  133, 313 
rights  and  interests  of  partnen  in  partnership  prop- 
erty              88-100 

(Set  Parthsbs.) 
partnership  property,  what  is  ...  92 

no  difference  between  real  and  personal  property,  as 

to  rights  of 92,98 

whether  real  estate  of  partnership  is  deemed  dis- 
tributable as  person^  property,  or  not  •  98, 98 
whether  good-will  of  a  trade  is  partnership  property, 

or  not 99,100 

powers  and  authorities  of  partners  in  partnership 
property  .  .  •  •  •  94 
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(See  Paetnxrs.) 

liens  and  rights  of  partners  on  partnership  property    97-99 

powers  and  authorities  of  partners  generally  101-125 

(iSSee  Partneks.) 

liabilities  and  exemptions  of  partnerships  upon  con- 
tracts   12^168a. 

(Set  Partners  and  Partnership.) 

partnership  not  bound  for  acts  of  one  partner  not 
vithin  tiie  scope  of  the  partnership  business        106, 107 

112, 113, 126, 127 

not  bound  for  fraudulent  acts,  known  to  be  such  by 
the  other  party       .  .  110-113,128-131,133 

not  bound,  where  credit  is  ezclusiyely  given  to  one 
partner 134,137 

what  is  proof  ofan  exclusive  credit,  or  not  138-144 

not  bound  for  debts  contracted  before  the  partner- 
ship is  formed       .  •  146-151 
unless  specially  agreed  to  152 

not  bound  upon  pcelimipaiy  contracts  in  contempla- 
tion of  a  future  partnership  .  149-151 

new  partnership  not  bound  for  debts  of  the  old  firm        152 
unless  specially  agreed  to  153 

when  discharged  from  a  contract  by  subsequent  acts 
or  contracts  .....       155 

when  acceptance  of  negotiable  security  of  one  part- 
ner discharges  the  partnership  155-158 

when  giving  credit  to  a  new  firm  discharges  the  old 
firm 156-159 

how  payments  made  after  dissolution  of  old  finn,  and 
new  firm  is  formed,  are  appropriated    •  157 

when  a  partner  after  retirement  is  discharged,  or  not, 
from  future  debts  of  .  .  .  159-163 

when  notice  of  retirement  or  dissolution  necessary, 
or  not 160-162 

what  notice  of  retirement  or  dissolution  is  sufficient, 
or  not  .  .  .  •  .  .161 

when  are  partners  liable  after  retirement  or  dissolu- 
tion, for  new  debts,  notwithstanding  notice  162, 163 

when  liable  in  cases  of  fraud  162, 163 

joint  stock  companies,  liability  of  partners  in>     .  164 

whether  shareholders  can  limit  their  liabili^  to  the 
funds 164,165 

liable  for  torts  generally  166-168 

when  liable  for  torts,  or  not,  of  one  partner  166 

Partn.  60 
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Ok  |MilJiOiB  between 

.   1»-18^  331-333 

(Ac  PABTmCftS.) 

duly  to  muce  bo  seeiet  of  pSMbt  ^ubb  •^■net  put- 

tMdupbibBnm  174-186;  181 

rigfato  and  dutiee  of  putBen  ndflr  aififilM  of  173;  187-315 
of  Mtidei  of  piitftanUp 
penoimce  of  HlkJei^  vmb 

18B»180 

raki  of  oomtnietkn  of  aitkloB  of  190.191 

to  fce  muul^  —  wen 

190,191 


of  oliBlei  M  to  Ihe 


vobto  of  pettneni 

of  tttides  M  to  hW  AflMion  Cheraof   196^196 
of  erficleeee  to  peitfeertftip^  eMMnned 
oner  tae  enpnnM  teni  •  •  •  iw 

of  utieleB  et  to  eoHlinBftaee  liereof  a^ 
deodt  of  %.  pHtaOTf  by  hii  l^peintod  or  lepre* 

100.tM^901«901«.375 
of  ■iticleo  M  to  Aie 


of  tttioiee  fli  to  eanytoe  Oft  elker  tiade      174 

179,900,310 
of  aiticlaB  ae  to  adfoaee  of  oipita]  itock    908 
of  wlidee  ae  to  ufla^ettettt  of  pait- 
by  OBO  or  nove  paitoeiB  904 

of  artidea  aa  to  vnMiftaBaH  be  deened 


of  aiticleB  ftr  amuid  aeeouBto  and 

•  •  •  %  • 

of  aitidaa  ni  to  wtadni^a^ 


907 
of  aitioiea  aa  to  one  paitnenitoxiiy  the 
praperij  at  a  tahmion  on  a  dtoaohrtian  906;  907, 908, 396 
of  bankrapiey  900;  907, 906»  396 

of  aitkiaa  ni  to  beaineat  beiBt  cantod 

after  dlMdation  910;  911,919 
of  aiticleaaa  tongbiof  flajentf  or  ae* 

to  pvfOfti             •           •           •  913 
of  aitldoa  aa  to  kiptt  to  expn  a  paitaer     914 
of  aiticleB  to  aetfla  JtojuHaa  by  aibilm 
915 


onbr«Mof«ie 
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ramedies  to  compd  spaeifia  ^^MfyaamoQ  of  an  agree- 
ment to  form  a  paitnenhip       .  187, 188, 189, 902 
remedies  for  violation  of  articles  at  ]aW|  or  in  equi^      198 

2]6"238,332 
when  by  injuaetieB  103^209^224,235,227 

when  not  by  iiyonotioa  •         21$,  217, 224, 225 

when  leoeiver  will  be  appointed  328,229,231,390,331 
when  specific  per&man^  of,  decreed      187-189, 202 
dissolution  of  ,  •  .  .  265-319 

by  act  ^  ptitiM    ....       265^267 
by  efflux  of  time         .  .  .  267,278 

by  tacit  renunciation  .  .  272 

by  performance  of  veyage  en  buamiB  280 

by  eytinctian  of  psrtnewhip  piopei^  280 

ly  decree  of  a  court  of  eqyity   »  289-285 

fiwwkiteasm  2»,  233, 286-299 

by  decree  for  causes  ajb  time  of  formatiiMi  of  part- 
nership .  •  .  •  •  233,286 
for  subsequent  causes  •  .  •  .  286 
fortraud  ....  23^285,286,287 
ftr  gross  misconduct  •  «  ,  333,288 
ibr  impracticability  of  ibm  undcitakiug  990 
ftir  iaeapaeilgr  «r  iaahility  of  paitmer                      292-294 

for  insanity 295-297 

fiir  absence  firom  the  stale  298 

when  dissoluble  by  ivUlialMSi         .  .  299,300 

when  dissglpble«tpleasttae,<ir  not    968-971,374^377,307-308 
ffrhev  deened  to  endure  for  life        ...  271 

when  deesDied  jto  be  jirpleii^  orieaewed  begrewd 

Dsigivsdterm    .  .  .  .85^86,271,272,304 

when  dissolved  bf  epemtkHi  of  kw  302-306 

by chai^^ of etete or eoiUbtion ef pei^r    *     301^303,305 

bymazriage       .....  306 

by  vojuotaiy  awgnment  ef  ell  intaest  iv  part- 

aeiriMp 307-310 

by  involuntwy  assigwoent'ef  pastienihip  pvep- 

erty 311-318 

by  execution  and  levy  on  all  peitneertsp  peeperty    311, 312 
by  banlmptoy  and  loselvefiagF  p  313,314 

at  what  time  dissolved  by  bankn^y  end  ansdl- 

vency    .••••.  314 

by  war  between  countries  of  partaeis  315,316 

by  death  of  one  paitner  .     317-319 

at  what  time  dissolved  by  death       •  319 

when  notice  of  dissolution  nece«Njy»  or  not  159-163^  335^ 

336 
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what  notice  sufficient,  or  not  161, 1G2 

no  notice  in  cases  c^  death  336^  343 

or  of  bankmptcj    •  .  .  •  .         336 

or  to  new  customers      ....  160 

in  cases  of  doimant  partners  .  .       159 

dissolution  of,  effects  and  consequences  of   .  390-411 

between  the  partners  themselves  320-356 

in  cases  of  voluntary  dissolution  320, 321, 322 

lien  of  partners  on  effects    .  •  .  360,  361 

what  powers  and  authorities  remain       322;  323, 324,  d24a 

3246,328,344 
what  not  .  322, 323, 344 

no  power  to  trade  anew    .  322-324,329 

what  admissions  and  acknowledgments  of  part- 
ners bind  or  not  .107, 328, 324, 324a,  3246, 333 
what  powers  over  partnership  property  remain 

after  ....  324-328,333 

to  pay  debts  of  partnership  324-328 

to  wind  up  the  afiairs  324-328 

to  make  compositions       •  .  •  .  331 

when  receiver  appointed  228,229,231,330 

accounts,  how  taken        .  .  346-349,352,353 

representatives  of  partner  entitled  to  account 

and  share  of  property  342;  343;  361 

when  sale  directed,  or  not        •       206;  207, 349,  350, 356 
all  property  to  be  accounted  fbr      •  .  .        349 

when  effects  may  be  taken  at  a  valuation,  or  not     350, 351 

352,353,354,355,396 
when  and  how  eflbcts  may  be  assigned  to  one 

partner  on  dissolution,  or  not  357, 358, 359, 396 

not  allowed  in  cases  of  bankruptcy  396 

dissolution  oi,  effects  and  consequences  o^  as  to  third 

persons  334,335^357-411 

when  notice  of  dissolution  neeessaiy,  or  not,  as 

to  third  persons    .  15^168,334^335,336,343 

no  notice  necessary  lo  new  customers  160 

nor  in  cases  of  bankruptcy  ....  336 
nor  in  cases  of  death  ....  336,343 
dissolution  in  cases  of  bankruptcy,  effects  and  con- 
sequences of  337,374,375 
all  powers  of  bankrupt  gone  338, 330;  340 
powers  of  solvent  partners  338, 339, 340;  407,  408 
powers  to  settle  and  pay  debts,  collect  property, 

&c  remain  ....  339-341 

to  wind  up  afiairs  340,341 

but  not  to  contract  new  debts     *  .    338,339,343 
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wtetber  aosignmeDt  or  vakation  in  &vor  of  one 

partner  in  bankruptcy  good  or  not     •  358, 373 

n^ta  and  powers  of  aaaigneos  375 

diaaolntion  by  deatb,  effects  and  conseqnences  of  343-356 

takes  eBSdct  frpm  time  of  death  wltboot  notice 

thereof  ....  336,348 

no  new  contiact  can  be  made  343,344 

representatives  of  deceased  partner  entitled  to 

acGpmut 343,361 

lien  of  on  partnership  effects  361 

right  to  share  proper^  as  tenants  in 

common  343^346 

powers  and  aathorities  of  sorvivors  .         344 

survivors  may  coUect  and  pay  debts  344, 346, 347 

and  wind  np  affiMis  346,347 

lien  of  surviving  partners  360, 361 

when  iiale  of  eflbcts  decreed  349 

when  efl^ts  taken  at  valufOion,  fir  not  350-354 

how  accounts  tfdcen  •  .  346-351,358,353 

dissolution  by  decree  of  court  of  eq]Eiilj,  effiatpts  and 

consequences  of  ....  356 

the  same  as  in  other  cases     ....     356 
sale  of  efBdots  ordercid  by  .  .  .  356 

dissolution,  effects  and  consequences  as  to  third  per- 

sow  ....       334,335,357-411 

when  notioe  of  dissolution  necessary  or  not,  as  to 

third  perscw  15^163,335,336,343 

rights  of  creditors  on  dissolution  •     357,356 

when  and  what  equity  of  creditois  in  partnership  ef- 
fects .  .  357,358,359 
when  oieditois  have  a  lien  on  partnership  eflbcts,  or 

not 326,358-361 

when  creditors  may  enforce  a  lien  or  claim  against 

partnership  effects  in  equi^  326,  358-361 

joint  cieditois,  rentedy  of,  when  all  partners  are  living    361 
when  one  or  more  partnem  are  dead  361, 362 

against  surviving  p^^ers  346,362 

when  they  have  a  quasi  lien  326^  361, 390 

remedy  in  equity  against  deceased  partner's 

estate  ....  361,362 

debts  of  partnenhip  held  to  be  joint  and.peveral      362 
equities  of,  as  to  separate  ^ects  of  partners, 
when  one  partner  is  a  creditor  of  partnerriiip      390 
joint  creditors,  rights  of  in  respect  to  separate  credi- 
tors 363,364 

60»  ^ 
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PARTNERSHIP— otmfmtMd 

joint  creditoTB  entitled  to  priority  out  of  joint  eflfeetSy 

but  not  of  separate  effects  363-3G6 

separate  creditore  entitled  to  priori^  out  of  separate 

effects  ....  963,364^365 

in  cases  of  death  one  partner  and  bankraptcy  <^  sor- 
▼ivors,  whether  joint  creditors  compellable  to  pro- 
ceed against  the  estate  of  deceased  partner  in 
aid  of  bankraptcy  364^965 

partner,  who  is  a  creditor  of  firm,  cannot  come  in 
competition  with  other  joint  creditois  against 
partnership  e^cts  405-407 

wiiat  property  is  deemed  joint,  and  what  several  372 

what  debts  treated  as  joint,  and  what  as  several     367, 368, 369, 

373 
conversion  oi  joint  debts  into  several,  and  e  contra, 

what  is,  and  when  it  exists  369, 370, 391-4  a 

joint  creditors,  rights  of,  in  cases  of  bankruptcy  .         376 

jmnt  creditors  have  a  priori^  out  of  joint  estate,  and 

separate  creditors  out  of  separate  estate  376-378 

foundation  of  the  rule  ....  378 

exceptions  to  the  rule       ....  378-981 

where  joint  creditor  is  petitioner  in  bankraptcy  379 

where  there  is  no  joint  estate  and  no  solvent 

partner      .....  378,380 

where  there  are  no  separate  debts  .    378, 381 

e^ct  of  persons  being  at  once  joint  and  separate 

creditois  of  partners  in  bankraptcy  984-986 

they  can  only  elect  to  prove  against  the  joint  or 

several  estate,  and  not  against  both  984-387 

exceptions  to  this  rule  987-994 

doctrine  in  bankraptcy  as  to  creditors  holding  pledges 
or  mortgages  .....  389 

f  when  and  how  a  partner,  who  is  a  creditor  of  the  firm, 
is  entitled  as  against  the  joint  or  separate  effects  of 
other  partners  390, 391, 405, 406;  407, 408 

whether  the  separate  creditors  of  a  jAurtner,  who  is 

creditor  of  form,  may  prove  against  the  joint  estate  390 

whetiier  the  joint  creditors  may  prove  against  the 

separate  estate  of  a  partner,  indebted  to  the  firm  391 

exceptions  to  the  rule,  that  creditors  cannot  prove  in 

either  case 393,398|394 

in  cases  of  fraud  ....  993 

in  cases  of  dormant  partners  993 

in  cases  of  minor  partnership  constituted  of  per- 
sons of  a  larger  firm  994 
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set-off  in  bankraptcy,  when  and  how  allowed  395 

not  generally  flowed  of  joint  debts  against 
several  debts,  or  the  contraiy  .  395 

agreement  of  parties  to  take  at  a  valuation  in  cases  of 

bankruptcy  not  allowed       ....  396 

what  in  cases  of  bankruptcy  is  treated  as  property  in 

the  reputed  ownership  of  bankrupt,  or  not  397-404 

PARTNERSHIP  PROPERTY.     (See  Partiters  and  Partnership.) 

what  is  to  be  deemed,  or  not  .  92,  98, 205 

what  property  is  deemed  joint,  and  what  several  969, 370, 397- 

404 
when  the  good-will  of  a  trade  deemed  to  be  99, 100 

rights  and  powers  of  partners  in  and  over        .  .  94 

when  and  how  it  may  be  assigned  to  one  partner,  or 

not 101,309,314,396 

how  distributed  on  dissolution  350^^55 

reputed  ownership  in,  what  is,  or  not  397-404 

PARTOWNERS. 

rights,  powers,  and  liabilities  of  in  general  89,413-453 

when  they  may  bind  each  other,  or  not  419, 440,  441,  446 

in  cases  of  ships  .  .  415, 416, 417,  418 

no  right  of  survivorship  among  •  .  417 

one  partowner  of  ship  can  sell  only  his  own  share, 

and  not  the  entirety  ....  417 

rights  of,  as  to  possession,  use,  and  employment  of 

ships      ....  418^427,438,434,435 

right  of  majority  to  govern  418^422, 427,  428 

rights  of  minority  ....  427-433 

contribution  may  be  claimed  for  repairs  made  by  com- 
mon consent  .  419,420,440,441 
but  not  against  partowners,  who  dissent  41SM25 
rights  of  partowners,  when  equally  divided  in  opin- 
ion and  interest  .....  435 
right  of  minority  to  employ  ship,  if  majority  decline  428-439 
whether  a  sale  can  be  decreed  of  the  ship,  where 

partowners  are  equally  divided  .  435-439 

whether  partowners  have  a  lien  on  the  ship  for  ex- 
penses and  advances  and  materials  furdshed  for 
a  voyage  .....  441-444 

partowners  engaged  in  joint  adventure  are  entitled 

to  the  same  equities  and  liens  as  partners  407,  408 

partowners  engaged  in  joint  adventure  are  treated 

as  partners,  as  to  such  adventure  .  .    75^  407,  406 

appointment  of  master  and  officen  belongs  to  ma- 
jority of  ship  owners  ....       432 
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PARTOWNERS,  amH$med. 

remedies  of  paitDwnen  mgniiiit  each  otheir  449 

remedies  agaiiwt  thiid  penoM  454,455 

right  and  duty  oi,  to  aocoont  for.ahipti  6i»piingii  449-452 
declaiatioos  and  admueiona  of  onepaitowMfi  whflp 

they  hind  the  others     •           .           .           *  .       453 

remedies  by  partownefs  upon  conlnota  454 

remedies  by  paitowneia  for  torts  454 

remedies  against  paitpwaeisuimoeotaiaiat*  4N^4Mip457 

remedies  against  partownen  upon  torts  456^-160 

pattownars,  when  liable  in  solido  upon  contracts  455-457 

when  liable  in  solido  for  torts  456-460 

when  liable  for  torts  of  their  ageolB  458-409 

^Hien  not  liable  for  torts  of  their  agents  458-462 

P ARTOWNESLSHIP,  how  it  diXEm  bom  partaemhip     89, 00, 410-414 

how  it  may  be  disBolred                                    •  447,448 

PAYMENT,  when  good,  oat  of  partaeiahip  efibet%  by  one 

partner,  or  not           •           ^           •  132-133 

after  dissolution  of  partnership                              •  326 

when  payment  of  his  separate  debt  good,  or  not  132-133 

how  appropriated            •           «           •           •  .        157 

PERFORMANCE,  SPECIFIC,  in  equity,  whea  decned  of 

partnership  duties  or  aiticles  187-193, 204r-310, 216-4237, 282, 


when  of  articles  to  form  partnership  *  187, 186, 189 

PLEDGE,  when  pactneis  haiapow«r  to  pledge  partaBwbip 

properQr,  or  not  94-96^  101 

creditor,  holding  pledge,  how  $fii  when  hff  can  pmae 
in  bankruptcy  .  .  «  .  .       389 

POWERS  AND  AUTHORITIES  OF  PARTNERS     94r97,  101- 

125 
[See  PAsunuLs  Ain)  FAMfnmMaxB.) 

limitations  of 12&-133 

ofpaitowners  .  89,90,412-453 

PRIVATE  PARTNERSHIP,  what  is       .  .  .76 

PRCXPrr&    Community  of  interest  of  paxtoeiB  in  23, 23^24,26 

(&e  Pabtssju.) 
when  participation  in  piofits  makes  a  peraon  a  part- 
ner ...  .       18,19,2^30^7,52-69 

when  not 30-47 

distinction  between  sharing  gioas  and  neat  pfoto  34, 25, 33, 31, 

37, 38, 39, 41 
how  shaied  in  absence  of  special  agreemMit  30-33,34^7 

partner  cannot  aiqpn^iriale  any  to  himself  excluaive 

of  the  partnership    .  •  .  •  .  174 

all  must  be  accounted  for  175^180,349 
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PROHIBmON  TO  ENGAGE  IN  OTHER  TRADR 

whenimpUed  .  .        178,179,909,210,211 

when  expressed  in  articles        •  J  •  •         210 

when  coortB  of  equity  will  enforce  210^  211, 212 

PROMISSORY  NOTES. 

when  one  partner  ipay  bind  the  firm  by  signing,  or  in- 
dorsing .  102,1020,136-139,142,143 
when  not       .                          110-113,127,129,130,132,133 
PROPERTY  OP  PARTNERS  IN  PARTNERSHIP  PROP- 
ERTY      {Su  Pabtnemhip.)  .  88-100 
PUBUC  PARTNERSHIP  OR  COMPANY,  what  is  76 
PURCHASE  BY  ONE  PARTNER,  when  it  binds  the  firm, 

or  not  .  102,111,112,113 


REAL  ESTATE,  partnership  property  in  92,93 

(See  PABTlfSftSBEP.) 

how  treated  in  equity  ....  93 

RECEIVER,  when  a  court  of  equity  will  appoint,  or  not      228-231, 330 
REFERENCE  TO  ARBITRATORS.    (See  Arbitratioh.) 

one  partner  cannot  bind  by  a  .  .  114 

agreement  for,  will  not  be  enforced  in  equity  215 

when  award  may  include  a  dissolution  of  partnership  215 

RELEASE.    One  partner  may  in  his  own  name  release  a  debt  due 

to  the  firm  .  114,115,252 

when  release  not  binding  on  the  firm    .  •         132 

release  to  one  partner  discharges  all  .  168 

REMEDIES  BETWEEN  PARTNERS  193,316-233 

(See  PARTifxns  akd  Pabthvrship.) 
when  at  law,  or  not  218, 219, 234-241, 256-258 

whea  in  equity  222-233,235,236,259-261 

by  partners  against  third  persons  234-264 

when  at  law,  or  not       .  •      234-242 

when  in  equity        .  234,235,259-261 

when  in  cases  frf*  tort.  .  256,257 

when  taken  away  by  fraud  or  misrepresentation 
of  one  partner  ....       237,238 

RENEWAL  OF  PARTNERSHIP.    (See  PABTifusHip.) 

when  and  how  renewed  ....  279 

efl^t  of  tacit  renewal       .....     279 
REPAIRS,  when  partowners  liable  fbr,  or  not  419-426,  440 

REPRESENTATION  OF  PARTNER,  when  it  binds  the 

firm,  or  not  .  •  .  .  107, 106, 109 

REPUTED  OWNERSHIP,  in  bankruptcy,  what  is,  and  what 

is  not  .  397-404,407,406 
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REnREMENT  OF  PARTNER.    (Sm  Rsnsiw  PMian.) 
RETIRINQ  PARTNER. 

when  dipcharged  from  old  debtor  or  not  •  154-161 

when  discharged  fiofl»  B9V  deUi,  or  ttot  15D|  leO,  161, 162, 168 
when  notice  of  retirement  o^  diechaiipei  tnm  fiiMM 

^blB 199-161 

vtet  if  due  notice  of  retirement  (^  •    I6I9 169»  163 

boond  in  c«M8  of  iiMd       ....       163;  163 
RIOHTB  AND  DUTIES  OF  PARTNERS  betrnto  ttem- 

eelnee    ...,••  169-186 

[Set  P4nna»s.) 

to  tinrd  penooe 196-166 

RIGHTS  AND  INTERESTB  OF  PARTNERS  IN  PART- 
NERSHIP PROPERTY.    (iS^  PAnnnuisHip.)    86-160, 196, 

129 

S 

SALE  OF  PARTNERSHIP  PROPERTY. 

when  and  how  directed  in  equity  906,907, 919, 390, 3S6 

SacURITY,  SEPARATE,  ef  one  pMiaer,  wiMB  it  diedwrgee 

the6nn,ernot  •  .  «  «  l€l;ldS 

of  new  firm  when  it  dischMrgee  Hw  old  194-144, 154-158 

SEPARATE  CREMTORa 

rights  €1,  in  geMonl  •  .  •  •         376-388 

rigfala  of,  in  benhnqptagr  890^304 

SET-OFF,  in  partnenhip,  what  is  allowably  or  not  .     395 

inbankrapiey  .     -      •  396 

SHIPa    {See  Pabtowitees.)       ....  419^460 

fights,  powers,  duties, -and  liabilities  of  owatB  «f  419  409 

SHIP'S  HUSBAND,  mwiniag  of  Ohs  phs—  418 

peweie  and  auftorities  of  418,446 

6iities«f 418,419 

Uenof     ......  441,443 

what  powers  and  authorities  he  Ims  not  446^447 

SI6NATURB  OF  FIRM,  articles  respectwg  308 

necessary  in  general  to  bind  Urn  film  in  eaae  of  <oon- 
toet  *  .  .  .       1«^  164,135^149;  143 

SLANDER,  ACTION  FOR. 

bytfaefim 956^990^987 

agaiurt  the  firm 956;9S7 

SOLVENT  PARTNERa 

rights  and  powers  <£,  on  bankiopdpy  337-34ilt  607, 406 

SPEaAL  PARTNERSHIP,  what  is  ...  75 

(iSee  PAETimnsBff.) 
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SPECIFIG  PERFORMANCE,  when  ooiB|»«kM  in  tquity, 

or  not,  of  partnonhip  duties  or  articles  187|  186, 189, 204-215, 

216-228, 232 
to  form  a  partnership,  when  decreed,  or  not 
SPECULATIONS,  partner  bound  to  abstain  fton; 
SURETYSHIP,  how  a£focted  by  change  of  firm 
SURVIVING  PARTNERS. 

rights,  power,  and  avthoritieB  <yf 
SURVIVORSHIP.    Does  not  exist  in  CMOS  of  piftMM 

nor  in  cases  of  pattarwiMifl 


187, 188, 189 

178 

243-248 

3«»-347 

88-91,343 
417 


TENANTS  IN  COMMON  —  rights  of 
TORTS,  liability  of  partners  to  third  persons  for 
liability  for,  of  one  partner 
liability  of  third  persons  to  partners  for 
deemed  several,  as  well  as  joint 
when  partners  are  not  liable  for 
remedies  for,  by  partowners  against  thkd  persons 
remedies  by  third  persons  against  partowners 
partowners  liable  for,  when  and  how  far 
partners  liable  severally,  as  well  as  jointly,  for 
suit  for,  should,  regularly,  be  brought  by  all  the 
partners  .  .  .  •  . 

suit  for,  should  be  regularly  brought  against  all  the 


90 

166-168  a 

.      166 

234,235,256-259 

167 

168 

454 

.     455^460 

166-168  a 

167,458-462 


167,454 


partners     .  •  .  .  . 

release  of  torts  to  one  partner  discharges  all 
liabili^  of  third  persons  to  partowners  for 
by  partowners  to  third  persons  for 
(^  one  partowner  to  the  others  for 
TROVER,  between  partowners,  when  it  lies,  or  not 


167,458^462 
168 
454 

458,462,463 

449,450 

449 


TRUSTEES,  when  liable  as  partners.    (&e  Pabthebship.)        70, 106 


USAGE  OF  TRADE,  eflfoct  on  partnership 
when  partnership  bound  by 


127 
127 


VALUATION  OP  PARTNERSHIP  EFFECTS,  agree- 

ment  for,  when  and  how  decreed  in  equity  207, 206, 246, 247, 

248,358,359,360,373 
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VALUATION,  ETC.-<(mfifiic«(. 

when  not  .....        206^396 

not  in  cases  of  bankniptcy  206, 396 


W 

WAGES.    When  a  person  receiving  part  of  profits  in  lieu  of 

wages  is  a  partner,  or  not       .  39^51 

WAR,  effect  of,  on  partnership            ....  9^  210 

when  it  dissolves  partnership  315^316 
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